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BosB  Innoratlons  in  the  aathor'B  mods  c(  citing  cases 
Biiould  be  ezplaiDed,  Whea  tbe  Dams  of  plalotiS  and 
defendant  is  tbe  same,  it  is  given  but  once;  tlius,  Case  b. 
Case,  17  Cal,  698,  is  cited  Case,  17  Cal.  BBS.  So,  whea  tbe 
name  of  plaintltE  or  defendant  is  made  up  of  several 
words,  all  but  the  index  words  are  dropped;  thus,  Kansas 
Pacific  Railroad  Company  v.  Miller,  2  Colo.  442,  U  cited 
Kansas  v.  MUier,  3  Colo.  442;  and  DiHiDger's  Appeal,  ys 
Pa.  Si.  357,  is  cited  Dillinger,  3S  Fa.  St.  SS7.  In  this  way, 
space  is  saved  and  nothing  Is  lost.  Fart  of  the  space  tliua 
saved  ia  filled  by  refereacea  to  tbe  page  or  pages  on  which 
a  particolar  point  is  made  or  discussed,  in  addition  to  tbe 
title  page  of  the  case;  thus,  to  the  much-denied  propoat' 
tion  that  a  religious  ceremony  is  necessary  by  the  com' 
mon  law  to  render  a  marriage  valid,  Deniaon,  35  Md.  361, 
3S0,  is  cited.  By  thia  plan,  the  citation  is  made  more 
accurate,  the  practitioner  is  saved  the  trouble  of  reading 
through  long  opinions,  and  the  author  Is  prevented  from 
taking  cases  at  second-hand. 

A  few  years  ago  a  "  Digest  of  tbe  Law  of  Husband  and 
Wife  as  Established  in  Maryland  "  was  prepaccid  \>y  Mr, 
Francis  K.  Care;  and  the  author.  That  work  has  been  tba 
skeleton  of  tbis^  and  while  it  has  been  fouud  impossible 
to  formulate  definite  rules  covering  tbe  inbarmonious 
statutes  and  decisions  of  all  tbe  States,  the  plan  of  sta-ting 
tbe  law  in  plain  words,  with  all  the  brevity  consistent 
with  cleainess  and  accuracy,  has  been  adhered  to.    Com- 
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mentaries  are  out  of  date.  Digests  are  taking  their  place. 
Tlie  law-writer  of  to-day  has  in  Stephens,  Pollock,  Chal- 
mers, and  Dicey  better  models  than  in  Blackstone,  Kent, 
Story,  and  Beeves. 

Every  effort  has  been  made  to  render  the  discussions 
in  this  volume  complete,  and  the  points  discussed  acces- 
sible. Besides  the  table  of  contents  and  the  index, 
numerous  cross-references  in  each  section  knit  the  whole 
work  together. 

In  this  volume  all  matters  relating  to  the  Formation 
and  Dissolution  of  Mairiage  ate  discussed;  in  another, 
the  author  will  treat  of  Marriage  itself— the  Relation  of 
Husband  and  Wife. 

DAVID  STEWABT. 
BALTtMosa,  October  16,  isn. 
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CHAPTER  L 

THB  SUBJECT   DEFIKBD. 

S  1.  Haniafe. 

S  2.  A.  marriage. 

S  3.  Valid  and  Invalid. 

S  4.  Legal  and  llIegaL 

I  5.  Valid  and  legal. 

S  6.  Void,  voidable,  and  prohlbtted. 

S  7.  Husband,  wire,  childreo. 

S  8.  The  married  State. 

I  9.  Dissolution. 

S  10.  Decrees  of  nnlUty  and  divorce. 

§  11.  Effects  of  dlssolatton. 

S  12.  Divisions. 

§  ;L.  Marriage.— The  legal  conditions  under  wblcli 
man  and  woman  may  lawfully  cohabit  and  have  legiti- 
mate children  constitute  marriage.  The  con<lition8  are 
precedent,  continuing,  and  subsequent. 

§  2.  A  marriage.— Those  legal  conditions  which  must 
exist  or  be  performed  before  man  and  woman  may  law- 
fully cohabit  constitute  a  marriage. 

§  3.  Valid  and  invalid.— A  marriage  is  valid  when 
all  these  conditions  exist  or  are  performed;  invalid  when 
one  or  more  of  them  is  wanting. 

§  4.  Legal  and  illegaL^A  marriage  is  legal  when  all 
the  provisions  of  law  relating  thereto  have  been  com- 
plied with  I  illegal  when  one  or  more  of  them  has  been 
omitted. 
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§  5.  Valid  and  legal.~A  marriage  if  legal  must  be 
valid,  but  a  valid  marriage  may  be  illegal. 

§  6.  Void,  ▼oidable,  and  prohibited.— A  void  mar- 
riage  is  not  a  marriage  at  all :  it  is  invalid  and  illegal.  A 
voidable  marriage  is  one  which  is  valid  until  duly  avoided, 
or  void  until  duly  confirmed;  thus  it  may  be  valid-  or 
invalid,  and  it  is  illegal.  A  prohibited  marriage  is  a 
valid  marriage,  in  respect  to  which  some  one  has  done 
or  omitted  something  prohibited  or  commanded  by  law, 
sometimes  under  penalty:  it  is  simply  illegal. 

§  7.  Husband,  'wife,  children.— After  a  valid  mar- 
riage between  them,  man  and  woman  are  husband  and 
wife,  and  their  offspring  are  legitimate  or  legal  children. 

§  8.  The  married  state.— Those  continuing  condi- 
tions which  determine  the  legal  position  of  husband  and 
wife  with  regard  to  each  other,  their  children,  and  the 
rest  of  the  community,  constitute  the  status  of  marriage, 
or  the  marriage  or  married  state. 

§  9.  Dissolution.— The  married  state  may  come  to  an 
end  wholly  by  the  death  of  one  of  the  parties;  partially 
by  the  act  of  one  or  both  the  parties;  and  wholly  or  par- 
tially by  act  of  law. 

§  10.  Decrees  of  nullity  and  of  divorce.— A  decree 
separating  parties  validly  married  is  a  decree  of  divorce; 
a  decree  declaring  a  void  marriage  void,  or  making  a  void- 
able marriage  void,  is  a  decree  of  nullity. 

§  11.  Results  of  dissolution.— After  dissolution,  the 
parties,  or  the  survivor,  have  special  rights  and  liabili- 
ties: the  conditions  subsequent  of  marriage  apply. 

§  12,  Divisions.— Marriage  laws  thus  fall  into  three 
great  divisions:  (1)  The  formation  of  marriage;  (2)  the 
marriage  state  ;  (3)  the  dissolution  of  marriage. 
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GHAFTEB  II. 

OTHER  DIUrUllTlOHfl. 

S19.  Textwriten. 
S14.  UlscelUuieoiu. 


§  13.  Text  ^fVTlteni.— "  Oar  law  considers  marrJage 
in  no  other  light  than  as  a  civil  contract.  The  holiness  of 
the  matrimonial  state  is  left  entirely  to  the  ecclesiastical 
law.  .  .  .  And  sach  contract  is  good  and  valid  if  the  par- 
ties (1)  were  at  the  time  of  making  It  wiUing  to  contract, 
(2)  able  to  contract,  and  (3)  actually  did  contract,  in  the 
proper  forms  and  solemnities  required  by  law."^  "A. 
&nUrfU^LlL_J^Themwth^  institutUitL of  society." * 

'*It  is  a  present  and  perfect  oonsenit  the  which  alone 
maketh  matrimony,  without  either  public  solemnization, 
or  carnal  copulation,  for  neither  is  the  one  nor  the  othec 
lence  of  matrimony,  but  consent  only.*'*  **A 
civil  corufcict,  pogulatod  and  .prescribed  by  law,  and  en- 
dowed with  civil  consequences."  ^  ''  A  contract  accord- 
ing to  the  form  presented  by  the  law,  by  which  a  man 
and  woman,  capable  of  entering  into  such  a  contract, 
mutually  engage  with  each  other  to  live  their  whole 
lives  together  in  the  state  of  union  which  ought  to  exist 
between  a  husband  and  his  wife."  '  ''A  lawful  coupling 
and  joining  together  of  a  man  and  woman  in  an  individ- 
ual state  or  society  of  life,  during  the  Uf e-time  of  one  of 
the  parties ;  and  this  society  of  life  is  contracted  by  the 
consent  and  mutual  good  will  of  the  parties  toward  each 
other."*  "Marriage  is,  first,  that  act  by  which  a  man 
and  woman  unite  for  life,  with  the  intent  to  discharge 
towards  society  and  one  another  those  duties  which 
resalt  from  the  relation  of  husband  and  wife.  The  act  of 
marriage  having  been  once  accomplished,  the  word  comes 
afterwards  to  denote  the  relation  itself."  ^  **  The  civil 
status  of  one  man  and  one  woman  united  in  law  for  life, 
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under  the  obligation  to  discharge  to  each  other  and  the 
commnuity  those  duties  which  the  community  by  its 
laws  holds  incumbent  on  persons  whose  association  is 
founded  on  the  distinction  of  sex."  ^ 

1  1  Blackst.  Com.  439. 

2  2  Kent  Com.  75, 76. 

3  Swinburne  Esp.  S  4. 

.'  4  Story  Confl.  L.  S  1W< 

6  Shelford  IL  &  p.  1. 

6  Ayliffe  Paregon  Jur.  SSft^ 

~  7  Schooler  Dom.  Bel.  22  j  Har.  Sb  W.  J 11^ _ 

8  1  Bish.  ]£.  &  D.  S  3.  ~~^ 

.  §  14.  Miscellaneoiukr—*' Marriage  is  a  personal  rela- 
tion arising  out  of  a  civil  contract,  to  which  the  consent 
of  parties  capable  of  making  it  is  necessary.  Consent 
alone  will  not  constitute  marriage;  it  must  be  followed 
by  a  solemnization,  or  by  a  mutual  assumption^ p^mar- 
ital  rights,  duties,  or  obliipttions^ii^  ^XTnion  of  one  man 
and  6ne~woman  so  long  as  they  shall  both  live,  to  the  ex* 
elusion  of  all  others,  by  an  obligation  which,  during  that . 
life>time,  the  parties  cannot  of  their  own  volitioa  or  act 
dissolve,  but  which  can  be  dissolved  only  by  the  author- 
ity of  the  State."  *  **  Is  to  be  considered  in  law  as  a  uITth 
contract,  to  which  the  consent  of  parties  is  essential ;  the . 
marriage  ceremony  may  be  regarded  either  as  a  civil 
contract,  or  as  a  religious  sacrament;  but  the  marriage 
relation  shall  only  be  entered  into,  maintained,  or  abro- 
gated, as  provided  by  law."*  "Is  a  civil  contract  to 
which  the  consent  of  the  parties  is  essential."^  For 
other  definitions  and  discussion,  see  Mr.  Bishop's  work.^ 

.1   Bart's  Cal.  ClT.  Code,  S  6ft. 

2  Perkins  1. 19  Ind.  57. 

3  Kan.  Bev.L.  1881,  S  3121. 


«  1  Kar.  &  D.  ch.  1. 
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SXFULNATIDNS. 

fl9.  TwoHMniiigBoCfiiaRlage. 

{1ft.  Not  a  edotracst. 

117.  ▲status. 

S18.  CiviL 

$19.  Cdntractrrelatlnff  to  ntarriatge. 

S  15.  Tw^  aMfttiiiigt  of  marrtagew— Monfage  Is 
used  IB  V¥TO  tfieainihgti:  (1)  ?1i«  ac«  or  series  of  acts  afte^ 
whicfa  man  atid  wooMM  way  lawf cAly  cohabit  and  have 
legitimate  elifidie»;  (2)  tke  retmlt  of  this  act  or  series  of 
acts  on  the  iiosition  of  the  parties  is  the  commimity.  It 
is  used  to  m^aa  a  Marriage  or  thse  ntarriage  state,  nuptials 
or  the  Duptidit  state,  wedding  or  wedlock.  As  defined  itk. 
§  1,  the  wotfd  covers  aift  isi^nls^s. 

§  16.  Not  a  contrACt.— Thiat  tite  peeiiliar  rights  and 
obligations  of  married  arsons  arise,  not  from  any  eon* 
tract  between  them,  bnt  l^y  law,  is  seen  from  the  follow* 
ing  facts:  <1)  The  oMigations  and  rights  of  husband  and 
wife  are  not  only  mutaal,  but  Itlso  to  and  against  the 
commirnity ;  ^  (2)  except  as  to  property^  the  parties  cannot 
by  contract  before  marriage  settle  their  rights  and  oblfr- 
gatioQs;  ^  (3)  or  af  t^r  marria^  merge  or  modify  them.*  <4) 
These  rights  and  obligations  may  change  with  a  change 
of  residence,^  <$)  or  by  a  change  of  law;^  (6)  disregard  of 
them  gives  no  right  of  action  for  damages  for  breach  of 
contract;  •  (7)  they  may  be  put  an  end  to  by  divorce, 
altliough  the  contract  was  for  life.'^  It  differs  in  all 
respects  from  a  contract.^ 

1  1  Blsb.  M.  A  D.  S  4 ;  Kiboyet,  4  L.  R.  P.  ]>.  11 ;  Magrulre.  7  Dana,  181. 

2  Ii»ld.  poxU  clL  vill:  Duntze  v.  Levett,  Fergf.  68,  $85. 307;  LIndo  v. 
Belisano,  1  Hag.  Con.  2i6;  Holmes,  4  Barb.2»5;  Sauford,  5  Day.  3at< 
Craue  v.  Megltinis,  1  Gill  &  J.  4()3;  Harding  v.  Alden,  9  GreenL  140. 

9    Ditson,  4  R.  I.  87. 

4  Dicey  J}tmL  rules  46,  etc.;  pa$tt  Govfliot  ov  Laws^ 
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5  Townsend  v»  Griflln,  4  Bar.  (DeL)  4M. 

6  1  Bish.  M.  ft  D.  S  4. 

7  Magi)lre,7DaDa,  181;  jKw^,  DiYOBOB.^ 

a  Seedlsca88iou»lBiah.M.ftD.  S4»e<M9.;  Wbart.  Confl.  L.S145' 

§  17.  A  8l^taB.~Statii8  means  ^*  the^legal  pcMsition  of 
a  party  in  or  with  regard  to  the  rest  of  the  community."  ^ 
The  position  of  the  average  citizen  has  no  particular 
name,  hut  special  positions  receive  special  names.  A 
husband  or  a  wife  is  in  a  special  position  just  as  an  infant 
is,  or  a  slave,  a  monk,  a  felon,  in  States  where  special 
laws  apply  to  infants  as  a  class,  or  to  slaves  as  a  class, 
etc.  In  this  age  (not  in  former  ages,  not  necessarily  in 
future  ones),  no  State  leaves  the  intercourse  of  the  sexes 
to  be  governed  by  individuals'  ideas  of  right  and  powers 
of  self-restraint,  but  every  State  regulates  it  by  laws,^ 
which  differ  in  different  States,  varying  with  the  pre- 
vailing policy,  morality,  eta  So  that  if  man  and  woman 
desire  to  cohabit  lawfully  and  without  scandal,  and  to 
have  their  offspring  recognized  by  law,  they  can  do  so 
only  under  certain  legal  conditions.  The  legal  conditions 
make  up  a  special  body  of  laws  which  fall  under  the 
head  of  marriage.  This  body  of  laws  which  regulates 
men  and  women  who  lawfully  cohabit  places  them  in 
a  special  legal  position  or  status;  thus,  marriage  is  a 
status.* 

1  Niboyet,  4  P.  D.  1, 11;  Sottomayer  v,  De  Barros,  5  P.  D.  94, 101. 

2  Diintze  V.  Levett,  3  Eng.  Ec.  860,  495»  y/2;  Feig.  68;  Haguire,? 
Dana,  181. 

3  1  Bish.  M.  ft  D.  S3;  Frost  «.  Knight,  41  Law  J.  Ex.  78;  Noel  v. 
Ewing,  9  Ind.  87;  Askew  v.  Dapree,  8U  Oa.  173, 17tf :  Ellison  v.  Martin, 
53  Mo.  575, 578;  Dltson.  4  R.  1. 87;  Lonas  v.  St$te,4^eisk.  287;  Fiasher 
V.  State,  8  Tex.  App.  2li3, 270. 

§  18.  Civil.— Marriage  has  been  so  often  defined  aa^il^ 
"civil  contract"  to  mark  the  fact  that  the  law  h%||B^fli 
concern  with    the  peculiar  mandates  and    dogn^Bol^^Vp 
various  churches  and  sects  :i  the  word  '*civt7,"  not  the 
word  "contract"  must  be  emphasized.    Some  States,  it 
is  true,  atill  require  a  marriage  to  be  solemnized  by  a 
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religious  ceremony,  no  matter  what  the  desires  and 
beliefs  of  the  parties  may  be;  but  this  requirement  is  an 
anomaly  now,  a  mere  relic  of  the  ecclesiastical  law  and 
the  one  time  union  of  Church  and  State.^ 

1  Lindo  V.  Bellsario.  1  Haff.  Con.  216;  Little,  13  Oray,  264;  Dunuuw 
«0ly  r.  Flsbly,  3  Marsb.  A.  K.  968;  Jenkins.  2  Dana,  102. 

2  See  cases  In  chap.  xv. 

§  19.  Contracts  relating  to  marriage.— A  marriage 
is  invalid  without  the  assent  of  the  parties,  so  that  a 
contract  is  a  condition  precedent  of  marriage.^  Parties 
contemplating  marriage  may  contract  to  marry;  <  or  in 
consideration  of  marriage  may  define  their  property 
rights.^  Contracts  may  be  made  to  bring  about  ^  or  to 
prevent  ^marriage,  or  parties  may  contract  not  to  marry.* 


All  these  contracts  must  be  distinguished  from  marriage 

itself. 

1   /i^ra,  chsp.  ziv. 

2   /V'ra,  chap.  ▼. 

3   /j^ra,  chap.  TilL 

4   /«/ra,  chap.  Yi. 

A  Jn/ra,  chap.  yil« 

• 

■    6  Jn/ra,  chap,  Y 

CH 

t 

APl'ER  IV. 

CONTRACTS  TO  MABBT. 

S20. 

The  contract. 

S21. 

The  form. 

S22. 

The  consideration. 

S23. 

Capacity. 

. 

S24. 

Discharge. 

129. 

Breach. 

S28. 

Damages. 

127. 

Miscellaneons. 

r  §  20.  The  oontraot.— The  contract  is  the  mutual 
agreement  of  a  man  and, a  woman  to  marry,  or  become 
husband  and  wife  in  the  future. 

•  1.  There  must  be  an  offer  of  marraige  or  promise  to 
marry  by  the  one  party  made  known  to  the  other;  a  mere 
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hrtention  to  maxry,  commisnicated  to  third  pensons  OHt  oC 
the  plaintiff's  presence,  is  no  offer  or  promise  at  all.^  The 
offer  need  not  be  made  in  express  words.  ^  If  one  uses 
equivocal  language,  and  allows  the  other  party  to  take  it 
and  act  on  i-t  as  an  offer  of  marriage,  he  is  bound  ;8  as,  if 
he  promises  to  make  a  good  home  for  her.^  The  oftet 
must  be  certain;  a  promise  to  marry  '* perhaps"  is  not 
good,<^    The  <^er  may  be  mad«  tl»rough  an  agent.^ 

2yTh^e  must  be  an  acceptettee  of  the  offer,  or  a  prom^ 
tee  m  return;  both  parties  are  bound,  or  neither  is;  the 
eootract  muiSt  be  mutuftl.^  The  acceptance  may  be  made 
through  the  promisor's  age&t.^  It  need  not  be  in  express 
words ; '  jit  may  be  inferred  from  the  promisee's  conduct  ^^^J 
her  going^to  another  place  at  the  request  of  the  promisor^ 
1(0  marry  him  there ;U  getting  ready  for  the  wedding;^ 
telling  her  friends  of  her  engagement;^  suffering  him* 
after  his  promise,  to  have  intercourse  with  her.^^  But 
such  conduct  to  be  an  acceptance  must  be  made  known  to 
the  promisor,^  and  is  evidence  of  the  acceptance  alone, 
not  of  the  promise.^ 

3.  In  fact,  express  words  need  be  proved  on  neither 
side;  it  is  sufficient  if  there  is  shown  a  definite  under- 
standing between  the  parties,  their  ftiends,  and  relations, 
that  their  marriage  is  to  take  place.^^  Parties  are  pre- 
sumed to  intend  what  their  conduct  fairly  indicates,  and 
engagements  to  marry  may  be,  with  perfect  propriety,  in- 
ferred by  the  jury  from  their  conduct,  their  treatment  of 
each  other,  etc.^^  But  this  conduct  must  be  inconsistent 
with  the  mere  pursuit  of  lust;  ^  and  something  more  than 
demanded  by  mere  friendshlp.*> 

4.  The  acceptance  need  not  be  concurrent  with  the 
offer,  though  the  contract  must  be  closed  within  a  reason- 
able time.2i 

5.  The  contract  when  closed  must  be  reasonably  defi- 
nite as  to  the  time  of  performance.^  A  promise  to  marry, 
generally,  is  a  promise  to  marry  within  a  reasonable  time, 
en  request;^  and  in  such  case  a  request  within  a  reason* 
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able  time  must  be  made;  ^  in  the  case  of  a  woman,  the 
modest  expression  of  her  readiness  to  be  married,  in 
presence  of  the  man,  is  sufficient  request;^  and  the  re- 
quest is  unnecessary  when  the  promisor  marries  another 
person  within  the  reasmiable  time.^  A  promise  to  marry 
on  certain  contingencies,  as  on  father's  death,^  or  when 
certain  buggies  are  finished, ^^  is  good;  and  if  the  condi- 
tion does  not  affect  the  contract  materially,  the  promisor 
is  bound  though  it  be  not  fulfilled.^  But  a  promise  to 
marry  if  the  promisor  can  get  a  divorce  from  his  wif e,^ 
or  if  she  dies,'^  is  void. 

6.  The  mutual  consent  must  be  real,  not  obtained  by 
misrepresentation  or  fraud.*^ 

1  Cole  r.  Cottlngham,  8  Car.  A  P.  77;  Lawrence  t .  Gooke,  66  Me, 
187;  Boper  9.  Clay,  l»l£o.  383. 

2  Cole  V.  HoUiday.  4  Mo.  App.  94. 

3  Homao  v.  Earle,  53  N.  T.  287. 

4  Button  V.  McCaaley,  1  Abb.  N.  T.  App.  282, 
A  Conrad  •.Williams,  8  HUl,  444. 

6  Prescottv.  Gayler,32Ill.  323. 

7  Ylneall  v.  Veness,  4  Fost  A  F.  344:  Espy  v.  Jones,  37  Ala.  879; 
Morgan  o,  Yarboroagb,  5  La.  An.  321;  Keiley  v.  tUley,  108  Mass.  339; 
AUanlv.  Smith.  2  Met.  (Ky.)  297:  Staudiford  v.  Gentry.  32  Mo.  477; 
Cole  «.  Hollldiiy.  4  Mo.  App.  94;  Wells  v.  Padgett,  8  Barb.  324;  Homan 
V.  Earle,  63  N.  T.  267;  Weaver  v.  Bacbert,  2  Fa.  St.  80. 

8  See  Ouugh  «.  Farr,  2  Car*  ft  P.  631 ;  Frescott  9.  Ouyler,  32  ni.  328. 

•  Boyal  V.  Smith,  40  Iowa,  618;  Cole  v.  Holllday,  4  Mo.  App.  94. 

/  10  WalniAlyv.  Robinson,  63  111.  41;  Cole  V.  Holllday.  4  Mo.  App.  94; 
Wells  V.  Padgett,  8  Barb.  824;  Wilcox  v.  Green,  23  Barb.  689;  Homan  «. 
Earle,  83  N.  T.  267;  Lecky  v.  Bloser,  24  Pa.  St.  401. 

11  Harvey  v.  Johnston,  17  Law  J.  Com.  P.  396. 

12  Beed«.  Clark,  47  CaL  191, 

13  King  9.  Kersey,  2  Ind.  402, 

14  People  V.  Kenyon,  5  Parker  Cr.  C.  254. 

16  Graham  v.  Martin.  61  Ind.  567;  Cates  v.  McKinney,  48  Ind.  862; 
Bqsseu  v.  Cowles,  15  Gray.  562;  Green  «.  Spencer,  3  Mo.  318. 

M  Lecky  V.  Bloser,  24  Pa.  St.  401. 

17  Cole  •.  HoUlday,  4  Mo.  App.  94. 

18  Waters  v.  Bristol,  26  Conn.  898;  Thnrston  v.  Cavenor,  8  Iowa,  165; 
Wlghtman  v.  Coates,  15  Mass.  1;  Coil  «.  Wallace,  24  N.  J.  L.  291;  Hab- 
•      -       • - n3:Mun- 

>.  Tefft  V. 

Hickey  V. 
Garapion,  29  Week.  B.  752 :  Bessela  v.  Stem,  24  Week.  B.561;  Hoitt 
9.  Moulton,  21  N.  H.  586;  Conaway  v.  Shelton,  3  Ind.  334. 

19  Com. V.Walton, 2 Brewst. 487. 
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20  Bambam  V.  Comwell,  16  Mon.  B.  284. 

21  Vlneall  v.  Veness,  4  Fost.  A  F.  844. 

22  Clark  v.  Pendleton,  20  Conn.  495;  Prescott  v.  Onyler,  82  m.  912. 

23  AtchlnBon  v.  Baker,  Peake  Ad.  Cas.  lOS;  Cole  «.  Holllday,  4  Mo, 
App.  94:  Coll  p.  Wallace,  24  N.  J.  L.  2»1. 

24  Cole  V.  Holllday*  4  Mo.  App.  94;  Presoott  v.  Gnyler,  S2  m.  333. 

25  Cole  V.  Holllday,  4  Mo.  App.  94. 

26  Kingv.  Kersey,  2  Ind.  402;  Glemeats  «.  Moore,  U  Ala.  85;  po$t, 
$25,  n. 

27  Frost «.  Knight,  41  Law  J.  Ex.  78. 

28  Bennett  v.  Beam,  42  Mich.  846. 

29  Bennett  V.  Beam,  42  Mich.  346. 

30  Nolce  «.  Brown,  39  N.  J.  L.  133;  S.  C.  38  N.  J.  L.  228. 

31  Paddock  v.  Robinson,  63  HI.  99:  Havlland  v.  Halstead,  34  X.  T. 
643;  Mlllward  v.  Littlewood.  20  Law  J.  £a.  2. 

32  Wharton  v.  Lewis,  1  Car.  &  P.  529;  Foote  v.  Hayne,  I  Car.  A  P. 
546;  post,  S  24,  n. 


( 


§  21.  The  form.— The  contract  need  not  be  in 
writing,!  or  in  any  particular  form.^  It  is  not  a  contract 
in  consideration  of  marriage  within  the  Statute  of 
Frauds ;>)l)ut  where  statutes  require  contracts  not  to  be 
performm  within  a  specified  time,  as  within  one  year,  to 
be  in  writing,  this  contract  is  included;^  though  if  it  may 
be  performed  within  the  specified  time  the  statute  does 
.  not  apply.* 

1  KeUey  V.  Blley,  106  Mass.  839 

2  Hlckey  V.  Campion.  20  Week.  B.  7:^;  Oole  v.  Holllday,  4  Mo. 
App.  94. 

3  Cork  V.  Baker,  1  Strange,  84:  Short  v.  Stotts.  58  Ind.  29;  Clark  «• 
Pendleton,  20  Conn.  495:  Oguen,  I  Bland,  284;  Derby  «.  Phelpa,  2  N.  H. 
615;  Cole  «.  Holllday,  4  Mo.  App.  94. 

4  Nicholls  0.  Weaver,  7  Kan.  373 ;  Paris  «.  Strong,  61  Ind.  839. 
6  Lawrence  v.  Cooke,  56  Me.  187 

'  §  22.  The  consideration.— The  consideration  of  A'& 
promise  to  marry  B  is  generally  B's  promise  to  marry  A,' 
express  or  implied.^  But  there  may  be  some  other 
consideration;  3  this  must,  however,  be  legal,  as  A's. 
promise  to  marry  B,  if  she  will  have  sexual  intercourse 
with  him,8  or  continue  an  illicit  connection,^  is  void.  A 
promise  made  after  seduction  in  consequence  thereof  ia^ 
binding.fi 
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1  See  S  20,  note  7. 

2  Harvey  «.  Johnston,  17  Latr  J.  Com.  P.  396. 

9  Hanks  «.  Nasrlee,  54  Cal.  ftl ;  Stimf  eld  v.  Lery,  16  Abb.  Pr.  N.  8. 28« 
Goodall  V.  Thurman,  1  Head.  30»;  Baldy  v.  Strattou,  11  Pa.  St.  616. 

4    Bolgneres  v.  Boulon.  M  CaL  146. 

6   Hotcbklns  «.  Hodge,  66  Barb.  117.  w^,^ 

§  23.  Capacity.— </apacity  to  contraot  to  marry  de- 
pends on  capacity  to  contract  and  on  capacity  to  marry ; 
to  make  a  binding  promise  of  marriage  the  party  most  be 
capable  of  making  a  binding  contract,^  and  of  entering 
into  a  valid,^  and  perhaps  a  legal,*  marriage  with  the 
promisee;  except  where  he  conceals  Ms  incapacity  to 
marry,  when  he  is  liable  in  damages,^  the  promise 
goaranteeing  that  he  is  capable  of  marrying,  and  being 
broken  at  the  time  it  is  made.'  Thus,  an  infant,  though 
old  enough  to  marry,^  and  though  he  accomplishes 
seduction  by  his  promise,^  is  not  bound  by  it;^  but  he 
may  sue  on  a  promise  to  him.<^  Full  age  of  defendant 
need  not  be  alleged  in  suit  on  a  contract  to  marry.^*) 
Where  impotence  renders  a  marriage  absolutely  void,  a 
promise  to  marry  by  an  impotent  was  held  void  (the 
promisee  having  known  of  it),  and  the  defendant  plead 
his  own  imiK>tence.^  So  promise  of  nephew  to  marry  his 
aunt,  where  such  marriage  is  illegal,  is  Toid.^  So  con- 
tract of  a  married  person  to  marry  is  void;  ^  even  though 
it  be  to  marry  after  his  wife's  death,^^  or  after  divorce;  ^^ 
but  in  such  cases,  if  the  fact  of  an  existing  marriage  was 
unknown  to  the  promisee,  the  promisor  must  answer  in 
damages,  u  The  contract  of  A,  who  is  already  engaged 
to  marry  B,  to  marry  G  is  binding,  i? 

1  Frost  v.Yonght,  67  Mich.  65. 

2  Paddock  «.  Bobinson,  66  111.  99;  Haviland  •.  Halstead,  64  N.  Y. 
646;  Onlick.  41 N.  J.  L.  13;  Hanison  v.  Gage,  1  Baym.  Ld.  887. 

6   Campbell ».  Crampton,  8  Abb.  (I{»  Y.)  N.  C.  363. 

4  Wild  V.  Harris,  18  LawJ .  Com.  P.  297 ;  Mlllward  v.  Llttlewood,  20 
Law  J.  Ex.  2;  Kelley  v.  BUey,  106  Mass.  839;  CooTer  v.  Davenport,  1 
Heisk.  868;  Blattmacher  v.  Saal,  29  Barb.  22. 

6  MOlward  v.  Llttlewood,  20  Law  J.  Ex.  2. 

6  Frost ».  Yonght,  67  Mioh.  65;  Belsh  v.  Thompson,  55  Ind.  34. 
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7  Leichtweiss  r.  Treskow,  21  Han,  487. 

8  Hale  V,  Rathven,20  L.  T.  N.  S.  HHi  Pool  v.  Batt»l  Chip.  D.  252; 
Hant  V.  Feake,  6  Cowea,  476;  Gaouou  v.  Alsbary,  1  Marsh.  A.  K.  76; 
Bush  V.  Wick,  31  Ohio  St.  6J1;  UetsU  v,  Thompson,  55  Ind.  34. 

9  Wlllard  «.  Stone,  7  Cowen,  22. 

10  Bimmons,  8  Mich.  318. 

11  GuUck,  41  N.  J.  L.  13. 

12  Campbell  v.  Crampton,  8  Abb.  N.  C.  363. 

13  Paddock  r.  Bobinson,  63  lU.  99;  Havlland  o.  Halstead,  34  N.  T. 
613. 

14  MUlward  r.  Littlewood,  20  Law  J.  Ex.  2. 

15  Noloe  «.  Brown,  39  N.  J.  L.  133;  38  N.  J.  L.  228. 

16  Supra,  note  4. 

17  Boper  o.  Clay,  18  Mo.  383. 

(§  24.  Discharge.— A  party  may  be  discharged  from  his 
promise  to  marry  by  the  other  party's  consent,  express  ^  or 
implied; 3  or  refusal  to  perform  her  part  when  requested,* 
before  breach  by  him;^  or  bodily  dr  mental  infirmity  aris- 
ing after  the  promise;^  or  dissolute  conduct, ^  unless  it  be 
with  himself,?  or  with  his  connivance.^  So  if  hediscovered 
that  the  other  party  was  unchaste  before  his  promise,* 
and  for  that  reason  repudiates  the  contract.  i<>  So  by  his 
own  bodily  and  mental  infirmity  arising  after  the  prom- 
ise.^^  But  not  by  the  discovery  that  he  and  the  other 
party  could  not  live  happily  as  husband  and  wife,^  nor 
by  offering  to  marry  plaintiff  after  deliberate  refusal  by 
him,  13  and  suit  brought  by  her.^^  The  guardian  of  an 
infant  cannot  release  a  party  from  his  promise  to  marry 
such  infant.  1^ 

1  Shellenbarger  o.  Blake,  67  Ind.  75;  Grant  v.  Wllley,  101  Mass.  356. 

2  King  r.  OUlett,  7  Mees.  &  W.  55;  Davis  v.  Bomford,  6  Hurl.  A  N. 
245. 

3 

4  See  Bennett  V.  Beam,  42  Mlch.346.  SeeFlblev.Caplinger,13Mon* 
B.  464;  McCoormlok  r.  Bobb,  24  Pa.  St.  44. 

5  Atchlnson  v.  Baker,  Peake  Ad.  Cas.  103.  See  Hall «.  Wright,  £1. 
B.  A  £.  746. 

6  Espy  V.  Jones,  37  Ala.  379;  Cal.  CIt.  Code,  1 62;  Denslow  v.  Van 
Horn,  16  Iowa,  476;  and  cases  cited  In  notes  9  and  lu,  infra. 

7  Johnson  r.  Smith,  3  Plttsb.  (Pa.)  184. 

8  Johnson  v.  Smith,  3  Plttsb.  (Pa.)  184. 

9  Inrlng  «.  Greenwood,  1  Car.  A  P.  360;  Foolkes  9.  Sellway,  I  Ssp. 


c 
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296;  BaddeleT  v.  Moniock,  Holt,  151:  ToQng  v.  Murphy,  S  BIhfr.  N.  C. 
51;  Bench  V.  Merrick,  1  Gar.  A  K.  463^mU  cases  In  note  10;  Cal.  CIt. 
Code,  S  62 ;  Espy  v.  Jones,  37  Ala.  379.  ^  - 

10  Woodard  v.  Bellamy,  2  Jtoot,  ^^  Sutler  v.  Bschleman,  18  III. 
44;  Bell  v.  Baton,  28  Ind.  468:  Denslqw  v.  Van  Horn,  IB  Iowa,  47H; 
huowman  v.  Wardwell,  32  Me.  275;  Berry  v.  Bakeman,  44  Me.  lt>l:  Yau 
Btorch  9.  Grlfan,  77  Pa.  8t.  504;  Gapehart  r.  Garradlne,  4  Strob.  42; 
Goodall  9.  Thurman,  1  Head,  209. 

11  ^trpra,  note  5. 

12  Goolldge  V.  Neat,  129  Mass.  146.  Bee  Sheahan  «.  Barry,  27  Mloh. 
217. 

13  Holloway  v.  Grlttth,  33  Iowa  409.  The  masculine  Is  used  in  gen- 
eral as  the  promisor  and  defendant  all  through  this  chapter. 

14  Bennett  V.  Beam,  42  Mich.  354. 

15  Parks  9.  Maybee,  5  Up.  Can.  G.  P.  257. 

^  25.  Breach.— There  is  a  breach  of  the  contract  to 
marry  entitling  the  party  not  in  default  to  sue  for  dam- 
ages,! df  a  party  (1)  refuses  to  be  married  on  the  day 
fixed;  4  (2)  or  when  the  promise  waS  general,  upon  re- 
quest^ after  a  reasonable  time,  refuses  to  fix  a  day;'  (3) 
or  marries  some  other  person;^  (4)  or  repudiates  his 
promise,  and  declares  that  he  will  not  be  bound  by  it.' 
In  either  of  the  last  two  cases,  the  party  not  in  default 
need  not  wait  for  the  time  of  performance  to  arrive,^  or 
request  the  fulfillmeint  of  the  promise ;7  but  may  sue  at 
once.B  The  plidiitiff,  however,  must  not  have  been  in 
default.* 

1  See  cases  onder  S  36. 

2  Beed  V.  Glark,  47  Gal.  194. 

3  Cole  9.  HoUiday,  4  Mo.  App.  94;  Prescott  «.  Onyler,  32  lU.  323; 
Coll  V.  Wallace,  34  N.  J.  L.  291. 

4  Short  9.  Stone,  8  Q.  B.  358;  Shellenbarger  v.  Blake,  67  Ind.  76. 

6  Frost  V.  Knight,  41  Law  J.  Ex.  78;  Coll  v.  Wallace,  24  N.  J.  L.  291. 

6  Lahey  v.  KnOtt,  8  Greg.  196;  Hunter  «.  Hatfield,  68  Ind.  416. 

7  Lahey  «.  £nott,  SOreg.  198;  Honter  v.  Hatfield,  68  Ind.  416. 

8  Frost  V.  Knight,  41 L  aw  J.  JSx.  78 ;  Donoghoe  v.  Marshall,  32  L.  T. 
IT.  S.  310;  Holloway  v.  Griffith,  32  Iowa,  409;  Burtls  v.  Thompson,  42 
M.T.246. 

V  Cole  9.  Holllday,  4  Mp.  App.-Bi;  Fahle  «.  Coplinger,  13  Mon.  B. 
404 ;  McCoormlck  «.  Kobb,  24  Fa.  1st.  44.    . 

§  26.  Damages.!— In  actions  for  breach  of  promise, 
damages  have  never  been  limited  to  the  simple  rules  gov- 
*  eming  actions  ttpon  simple 'contracts  for  the  payment  ^ 

M.  &  D.-«. 
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money  onlyr^  bat  rest  with  the  sound  diacretion  of  the 
jury  under  the  circumstances  of  each  particular  case,' 
subject,  of  course,  to  the  general  restriction,  that  a  verdict 
influenced  by  prejudice,  passion,  or  corruption  will  not 
be  alloired  to  standi    The  plaintiff  is  entitled  to  recover 
not  only  an  indemnity  for  her  pecuniary  loss,  and  the 
disappoiDtnieBt  of' her  reasonable  expectations  of  material 
and  worldly  advantage  resulting  from  the  intended  mar- 
riage, but  also  compensation  for  wounded  feelings,  and 
the  mortification  and  pain  which  she  has  been  wrongfully 
made  to  undergo,  and  for  the  harm  that  has  been  done  to 
her  prospects  in  life.*    Thus  there  may  be  given  in  evi- 
dence ,  and  the  jury  nkay  take  into  consideration  in  esti- 
mating the  damages,  the  defendant's  wealth  *  (and  in 
rebuttal,  poverty "^ }  and  social  position;^  the  length  of 
llie  engagement;^  the  depth  of  the  plaintiff's  devotion ;^<^ 
her  mortification  and  injured  feelings  and  affections;  ^ 
her  blighted  prospects.^^    And  in  aggravation  that  by 
means  of  his  promise^  the  defendant  seduced  her;  ^*  and 
the  results  of  the  seduction,  as  the  expenses  attending 
the  birth  of  a  child,  ^*  or  the  pain  and  mortification  of 
bearing  a  bastard;  IS  the  mode  in  which  the  engagement 
was  broken  ;i^  the  cruel,  insulting,  and  indecent  conduct 
of  the  defendant;  18  and  the  fact  that  to  justify  his  refusal 
he  has  pleaded  the  plaintiff's  unchastity  in  bar,^^  whether 
such  plea  was  in  bad  faith  or  not;^  though  in  some 
States  to  enhance  damages  the  plea  of  justification  must 
liave  been  made  in  bad  faith  ;^  and  in  some  it  cannot  be 
considered  at  alL^   And  in  mitigation  of  damages,  the 
fact  of  the  plaintiffs  unchastity,  tbongh  known  at  time 
of  the  promise,  or  condoned.*  and  her  general  bad  char- 
acter'^^  (good  character  in  rebuttal^);  and  the  defend- 
ant's  bad  ehavaeter,>>  or  his  being  inflicted  with  an 
incurable  disease.^    But  not  the  probabilities  of  unhap- 
piness  if  the  manriage  had  taken  place,*  nor  the  declara- 
tions of  plaintiff  made  before  breach  tiiat  she  was  going 
to  marry  the  defendant  for  his  money,*  though  saiQh 


declaiatlons  made  alter  brooch  were  idmllted*  Nor  for 
toy  purpose  acts  done  since  euil  bronKbt.''  nor  the  fnct 
that  one  ot  the  pantea  was  tiyins  maanwUils  to  many 


3   8<Hitlunli>.B»ronl.SCDW«i.»tl0niltt.WIIbTj*IM>«-l«t 
CooUdgs  >.  Kent,  I2S  Mbb.  IUj  Benr  r.  Da  CtMa.  1  nu.  A  K.  »li 

(  riiiiiimi  Milt-,  unit  nmiTtungitti  citi—mi.  nmi  ni 

I   CaUla»*.iaEk,*IArt.«lt  81ianiuui(.Baw>aa,l«Hw>.Me. 
■    CoUliu  ■.  Mack.  31  Ark.  »M;  Doaglai «.  Ganamaii.  «8  UL  ttOi 
Hunter  v.HUfleldTiitDiL  IS:  llenneNf.Beuo,  12 Hlcb-MSiWeUa*. 
Padgett,  s  Barti.  tit. 

I    8pn«aep.CnJ«.MIU.18g. 

S  Bennett  n.  iieun,  t>  NIcb.  Ntj  Lawnaee  i.  Cooks,  W  Me.  ISI. 
9  CoDlldgs  D.  Meal.  129  Mmi.  ItSi  Qmit  •.  WUIer.  lU  Mast.  St. 
M    Rpngne  «.  Ciolg,  tl  til.  SS». 

U    Bern  v.  Da  CoMa.  I  Bar.  *  K.  »lj  Lair  R.  1  0.  P.  nij  Seed  ■. 
Cluk.4;  c'll-lM;  Saaer  t. BcliuleubeiK,  U  Md.  38S)  Sberaun (. Haw. 
(Du,  m  Man.  *N. 
It    Beirrr-DaCasta,!  Hur.AR.KL 


IT   enat  V.  WlUay,  Ml  Han.  IM;  Ohnler,  ID  N.  H.  t2T!  Blldy  b 
Btntton.  II  Pa.  SL  an. 
U   Baldj  r.  StnCbm,  II  Pa.  St  IIS. 

I*   I>aTli>.  BlagU.ITKo.Mt;  Tlioni >.  Knapp. K  N,  T.  tI4. 
M  KnIffaiii.McCiHiiHll.UTl.T.WlISedK.Dui.SSg. 

>.  ffidlBT.  i  Tbomii.  ft  C.  1.^ ;  LelTltt  >.  CulCer.  n  Wli.  W. 

a   HiulCer>.BaElleld.nini1.4l«. 

t)  Jummttt.  SlnpkUis,2(  IIL  Mj  Baiter  >.  Kmtalemin.  IS  UL  M| 
D.-iolaw  t.  Van  llora.  la  Iowa.  179;  colet.  Holllds)',  t  Mo.  ApiKM; 
Willi  ini  I.  HalllugawoRli,  s  Bait.  (Tenn.)  U;  HlKiiuuiii.  Ban;. n 
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25  Spraerae  v.  Gratg,  51  HI.  288. 

23  Button  V.  McCatiley.  1  Abb.  N.  Y.  App.  282. 

27  Spn^^ue  «.  Craig,  61  111.  586. 

23  Piper  r.Kliiffsbury,  48  Vt.  490. 

29  Miller  v.  Hayed,  34  Iowa,  ^6. 

30  Miller  r.  Rosier,  31  Mich.  475. 

31  Bennett  v.  Beam,  ii  Mlcli.  346;  Oreeoleaf  v.  McColly,  14  N.  H. 

104;  ttreeuup  v.  SloWer,  7  Dl.  1)88. 

3J    Simpson  v.  Black,  37  Wis.  206.  ^ 

§  27.  Miscellaneous.— There  exists  a  right  of  action 
for  breach  of  contract  by  the  common  law.  Independently 
of  any  statute.^  Breach  of  promise  to  marry  is  not  in 
itself  a  fraud  to  be  punished  as  such,^  but  if  there  is  also 
seductiou  and  attempt  to  abscond,  it  is  held  to  amount  to 
a  f raud.s  The  place  of  performance,  in  absence  of  agree- 
ment, is  tbe  residence  of  the  woman.^  Damages  for 
breach  not  being  liquidated,  there  is  no  remedy  by  at- 
tachment.^ Action,  in  absence  of  special  damage,  will 
not  lie  against  the  promisor's  personal  representatives.^ 
Suit  cannot  be  brought  for  speciiic  performance  of  a  con- 
tract to  marry.'' 

1  Sbort  V.  Stotts,  58  Ind.  29. 

2  Tyson.  3i  Mich.  262. 

3  Perry  v.  Orr,  35  N.  J.  L.  295;  Slieahan,  26  Mloh.  145* 

4  Graliam  v.  Martin,  64  Ind.  567. 

5  Price  V.  Cox.  83  N.  C.  261. 

6  Kelleyo.  IUley,106  Mass.  333;  Wade  o.  Kalbfleiscb.  58  N.  T.283s 
Grubb  V.  Suit,  32  Qratt.  2Ud;  Sliuier  v.  MUlsape,  71 N.  0. 297. 

7  GIieneyi;.Aniold,15N.Y.  345. 


CHAPTER  V. 

CONTRACTS  NOT  TO  MAIU17. 

§  28.  Invalid.— Any  promise  not  to  marry  at  all,  or 
not  to  marry  except  after  an  unreasonable  time  or  upon 
unreasonable  conditions,  is  void.  Thus,  promise  by 
bachelor  or  spinster  not  to  marry  at  all  is  void;  ^  or  not 
to  marry  wltiiiu  six  years;  ^  or  not  to  marry  any  one  but 
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the  promised  ;<  and  tliis  may  apply  even  to  the  matual 
exclusive  promises  of  engaged  parties;^  so  a  bond  of 
widow  not  to  marry  again  ;^  or  a  stipulation  in  marriage 
•settlement  that  tiie  husband  shall  not  marry  again.*  But 
a  promise  not  to  marry  any  person  belonging  to  a  partio- 
ular  country  "^  or  religious  sect  ^  may  be  valid,  unless  it 
•amounts  to  an  unreasonable  prohibition.^ 

1  Lowe  V,  Peers,  Wllm.  871 ;  4  Barr.  3235. 

2  HBrtljv.  Bice,  10  East,  22;  Sterling  v.  Sennickson,  2  Soath.  754. . 

5  Lowe  V.  Peers,  4  Barr.  2225;  Fhilllpfl  v.  Medbury,  7  Conn.  588. 
4    Hall  V.  Wright,  £1.  B.  A  E.  788. 

'     5   Bakerv.  Wlilte,2yerii.2l5. 

6  Waters  V.  Tazewell,  9  Mel.  291. 
«    7  Perrin  v,  Lyon,  9  East,  170. 

8  Daggan  «.  Kelly,  10  Irish  Eq.  2tNk 

9  See  same  principles  illustrated  In  chap.  Tilif<Vra» 


CHAPTER  VI. 

HABBIAOB  BBOOAOB  COITrBACTS.  ^ 

§  29.  Inyalid.— Any  promise  in  consideration  of  ser- 
vices to  be  rendered  in  procuring  the  marriage  of  thi 
promisor  with  another  (specified)  party  is  called  a  mar- 
riage brocage  contract,  and  is  void.^  -     . 

1  Hall  V.  Potter,  3  Lev.  4U;  Cole  v.  Gibson,  IVes.  Sr.  503;  Smlt)i 
V.  Broiling.  2  Vern.  392;  Boyntonv.  Hubbard,  7  Mass.  112, 118:  Craw- 
ford V.  Busaeil,  62  Barb.  92;  WiUiamsou  v.  Giuon,  2  Schoales  A  L.  357i^ 


CHAPTER  Vn. 

OOKDmONS  IN  RBSTBAIN1>  Off  VABXUlQE, 

♦ 

S80.  General  distinctions. 
S  31*  Bules. 

§  30.    Gtoneral  Distinctioiia.—  To  try  to  prevent 

marriage  is  said  to  be  the.  blackest  of  all  political  sius,^ 

•and    contracts,^  or  clauses   in  contracts,8  h  iving    this 

'Objeot  in  view  are  called  contracts  in  restraint,  of  i^ar- 
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riage,  and  are  often  declared  roid.^  The  clause  may  b6 
a  condition,  as  a  grant  to  A  provided  he  does  not  marry; 
or  a  limitation,  as  a  grant  to  A  until  he  marries.  The 
condition  may  be  precedent,  as  a  grant  to  A  to  take 
effect  only  if  he  marries  B;  or  subsequent,  as  a  grant  to 
A  on  condition  that  he  remains  single.  The  provision 
may  be  against  nuurriage  generally,  or  against  a  particu- 
lar marriage,  as  to  person,  time,  place,  ceremony,  etc 
And  there  may  or  may  not  be  a  further  provision  that 
the  property  shall  pass  to  some  one  else  in  case  of  the 
grantees'  marriage.^  The  law  as  to  personalty  has 
differed  from  the  law  as  to  realty.*  The  tendency  is  to 
uphold  all  conditions,  though  the  doctrine  of  this  section 
has  not  yet  been  wholly  repudiated.'^ 

1  Lowe  V.  Peers,  4  Burr.  2225. 

2  See  ante,  %  28. 

S   It  is  with  these  that  the  roles  as  to  restrain  really  apply. 

4  See  Pollock  Contr.  CS07]. 

5  See,  as  to  diyisioos,  Morley  v.  Bennoldson,  2  Hare,  579.  See  lead- 
ing case.  Scott  v.  Tyler,  2  Dick.  712;  !2  White  A  Pud.  L.  Cas.  [144]. 

6  Ibid.;  1  Story  £q.  Jur.  SS  276,  etc 

7  Arthur  v.  Cole,  56  Md.  100:  AUen  v.  Jackson,  1  Law  B.  Oh.  Dir. 
S99;  Jones,  1  Law  B.  Q.  B.  D.  27il. 

§  31.  Rules.-^!.  A  limitation,  as  distinguished  from 
a  condition,  is  valid.^  Thus,  a  grant  to  A,  **  so  long  as 
she  shall  remain  unmarried,"  ^  or  *'  during  the  term  of 
her  natural  life,  if  she  shall  so  long  remain  unmarried,"  ^ 
or  ** during  her  widowhood."^  But  where  there  was  a 
gift  to  A,  then  afterwards  a  prohibition  against  her 
marriage,  and  in  case  she  should  marry  a  provision  that 
the  gift  should  go  to  others,  the  prohibition  and.  gift  over 
was  held  void.^ 

2.  A  condition  against  a  particular  marriage,  if  reason- 
able, is  valid  ;<  but  if  it  practically  amounts  to  a  general 
prohibition  of  marriage,  it  is  treated  as  a  condition  against 
marriage  in  general, ?  Thus,  a  condition  that  the  grantee 
shall  not  marry  a  particular  person,^  or  a  resident  of  a 
particular  country ,<)  or  an  adherent  of  a  particular  reli- 
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gions  sect;  i<>  or  against  marriage  except  with  particular 
ceremonies,!^  or  before  a  particular  age,  as  21,^^  or  even 
28,^  may  be  valid. 

3.  A  condition  precedent  is  valid.^^  Thus,  a  grant  to  A 
if  she  marries  with  consent,^  or  if  she  does  not  marry 
before  28. ^^  (Bat  this  is  denied  as  to  i)ersonalty  in  the 
absence  of  a  limitation  o^Ar  i') 

4.  A  condition  subsequent  ia  iCv^^/u.  «a  *k»  rout  est%»«w  a 
the  provision  is  not  intended  to  prevent  marriage,  but  to 
provide  for  the  grantee  until  marriage.^*  (As  to  real 
estate,  conditions  in  restraint  of  marriage  are  in  some 
States  said  to  be  always  valid,  because  tlie  heir  can  enter 
and  enforce  the  forfeitures^)  As  to  personal  estate,  such 
condition  is  void  if  there  is  no  gift  over,^  valid  if  there 
is  a  gift  over.^s    (Void  in  any  case,  if  absolute. ^2) 

5.  The  foregoing  rules  apply  equally,  whether  the 
provision  be  against  a  first  or  a  second  marriage  of  a 
a  woman,^  or  of  a  man.^ 

Note.— The  law  is  in  a  state  of  change  and  uncer- 
tainty, but  a  settlor  can  always  carry  out  his  intentions 
by  putting  the  condition  in  the  form  of  a  limitation.^s 

1  Heath  r.  Lewis.  2  DeGex,  M.  d;  Q.  954;  Morley  v.  Rennoldson,  2 
Hare.ft7U;  Webb  v.  6nu;e«2  PhilL  Ch.  701;  Jones,  1  Law  U.  Q.  B.  D. 
27»;  Vance  v.  Campbell,  1  Dana.  229:  Otis  v.  Prince.  10  Oray.  681;  Af- 
tbor  r.  OuJe.  5i  H>1.  iOU;  Hou'M  £iC.  33  Pa.  St.  4JJt:  Prlogle  v.  Dunkley, 
14  Hnieclet*  Sb  M.  16:  Bennett  v.  Bobinson,  10  Watts,  M8;  Little  v, 
Bardwell,  21  Tex.  5U7. 

2  Arthur  v.  Cole,  56  Md.  1M. 

a   Heath  v.  Lewis,  2  DeOest,  M.  *  O.  iMM. 

4  Oneale  r.  Ward.  3  Ear.  A  MoH.  S8 ;  Ooagh  v.  Manning,  26  Md.  847\ 
esses  in  note  23,  in/rm' 

5  Morley  v.  Rennoldson,  2  Hare.  570;  Bellalrs,  L.  R.  18  Eq.  510. 

6  Randall  v.  Payne,  1  Bro.  C.  C.  55;  oases  cited  infra  in  note  12; 
Msddox,  1  i  Oratt.  804;  Oraydon,  23  N.  J.  £4. 229. 

7  KeUy  v.  Monck,  3  Ridsr.  P.  G.  205. 

8  Randal  9.  Payne,  1  Bro.  G.  C.  55;  Jarrls  v.  Duke,  1  Yem  J9. 

9  Perrlns  V.  Lyon,  9  East,  170. 

10  Dogsanr.  Kelly,  10  LR.  £4.295. 

11  Haoffhton,  1  Molloy,  611. 

13  Stackpole  v. Beaamont, 3 Yes.  Jr.  89;  8atton  v. Jewke, 2 Cb.  Rep. Ot 
Danhwoua  V.  Bulkeley,  10  Yes.  230;  Collier  v.  Slaughter,  20  Ala.  263i 
flchaokelford  9.  Hall,  19  HI.  212. 

il   Tonnge  v.  Forse,  8  DeGex,  M.  A  0. 756. 
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.  14  Fry  V.  Porter,  1  Cb.  Gas.  138;  Beynlsb  v.  Martin^  3  Atk.  330:  Hen- 
Qlngsv.Mumbley,  1  Bro.  C.  G.  3U4;  Molcolin  v.  O'Gallagban,  2  Matld. 

;  34»:  Maddox,  U  Gratt.  804;  GoIUns  v.  Slaugbcer,20  Ala.  2(i3;  cases  cited 
infra  In  note  1. 

15  Stackpole  V.  Beaumont,  3  Yes.  Jr.  89. 

16  ToungiB  V.  Furse,  8  DeGez,  M.  A  G.  756. 

17  Oougb  V.  Manning,  26  Md.  347;  Maddoz,  U  Oratt.  816. 

18  Jones,  1  Q.  B.  Div.  279;  Artbur  v.  Gole,  56  Md.  100;  qttmre,  €h>iiffh 
0.  Manning,  26  Md.  347. 

19  FbUlips  0.  MedburT,  7  Gonn.  6158;  Gom.  v.  Stauffer.  10  Fa.  St.  SJJO; 
.  McCullougb,  12  Fa.  St.  197;  Cornell  v.  Lovett,  35  Fa.  St.  100. 

20  Farsons  v.  Winslow,  6  Mass.  279;  Mcllvaine  v.  Oetben,  3  Wbart* 
'  684;  Cornell  v.  Lovett,  35  Fa.  St.  100;  uoopes  o.  Dundas,  10  Pa.  St.  75; 

Otis  V.  Prince,  10  Gray,  682;  Maddox,  11  Gii'att.  804. 

21  Morley  v.  Bennoldson,  2  Hare,  579;  Cornell  v.  Lovett,  35  Fa.  St. 
100;  Goughv.  Manning,  26  Md.  347;  Biimerinan  v.  Weaver,  8  Md.  517. 

22  Bellairs,  L.  B.  18  £q.  510;  Waters  v.  Tazewell,  0  Md.  291. 

23  Newton  v.  Marsden,  2  Jobns.  A  H.  356;  Barton,  2  Vem.  308;  Mar- 
pies  0.  Baliibridge,  1  Madd.  5jO;  Snider  v.  Newsom,  24  Ga.  139; 
Holmes  0.  Field,  U  111.424;  Binuerman  v.  Weaver,  8  Md.  517;  Gougb 
V.  Manning,  26  Md.  347;  Walsb  v,  Mattbews,  11  Mo.  131;  Duniey  «. 
Seboeffler,  24  Mo.  170;  McObllougb,  2  Joues,  197;  Fbllllps  v.  Medbury, 
7  Conn.  668:  Chapin  v.  Marvin,  M  Wend^  53d;  Beekmau  v.  Hudson, 

'  20  Wend.  53;  HDltz,38  Fa.  ist.  42 J;  Com.  v.  8tauffer,  10  Pa.  St.  350; 
.  Bennett  v.  liQblnson,  10  Watts  348;  Little  «.  Bardwell,  ^1  Tex.  597; 
'  Priugle  V.  Dunkley,  14  Smedes  &  M.  16;  Hugbes  o.  Boyd,  2  Sueed,  512. 

24  Allen  v.  Jackson,  1  Cb.  Dlv.  399.   See  Waters  v.  Tazewell,  9  Md. 
,-291,  .•..':«.-,■,•,,■ 

.26  See  Artbur  V.  Cole,  66  Md.  100,  and  cases  cited  tberein. 
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•1 
^    §  32.    Validity.— 1.    Parties  oontemplatingf  marriage 
cannot  by  contract  rary  as  to  third  persons  the  pe^sohal 
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righ^t  and  liabilities  6f  the  matried  state |^  thus  in  a- 
Stake  where  a  husband  is  liable  for  his  wife's  debts,  an 
antenuptial  contract  that  the  husband  shall  not  be  so 
liable  is,  as  to  the  wife's  creditors,  a  nullity .^  2.  Parties 
contemplating  marriage  can  by  contract  settle  the  pre- 
cise rights  they  re8i>ectively  .shall  have  in  the  property  of 
either  or  botli  of  them  while  husband  and  wife,'  and 
how  such  property  shall  pass  after  the  dissolution  of' 
their  marriage.^  3.  A  parent,^  or  even  a  stranger,^  in 
contemplation  of  the  marriage  of  parties,  can  settle, 
or  agree  to  settle,  property  on  either  or  both  of  them, 
limiting  it  to  either  or  both  of  them,  separately  or, 
jointly,  while  marriage  continues,  and  to  them,  the  sur- 
Yivor  of  them,  or  others,  after  the  dissolution  of  their 
marriage.  T  4.  Contracts  or  conveyances  in  contempla- 
tion of  marriage*  whereby  property  is  promised  to,  or 
settled  on,  either  or  both  of  the  parties,  by  either  or 
both  of  the  parties, &  or  by  a  third  party;  ^  and  contracts 
whereby  either  or  each  of  the  parties  releases  or  modi- 
fies, or  agrees  to  release  or  modify,^  his  or  her  property- 
rights  which  would  otherwise  arise  from  the  marriage  u 
— are  called  marriage  settlements  or  contracts.  5.  Mar- 
riage settlements  made  after  marriage,  unless  in  pur- 
suance of  antenuptial  articles  or  agreements,^  are  simply' 
contracts  between  husbslnd  and  wife,  and  depend  for 
their  validity  upon  the  laws  of  the  married  state.  ^ 

Marriage  contracts  may  provide  not  only  for  the  hus- 
band and  wife,  but  for  their  issue ,^*  for  the  issue  of  a 
former  marriage,^  for  collaterals,^^  or  even  strangers.  ^^ 
They  may  affect  all- kinds  of  property,i8  in  possession  or 
expectancy. Id  They^ay  be  made  without  the  interven- 
tion of  a  trustee,^  the  husband  being  so  regarded  when 
one  is  required.^  They  are  said  sometimes,  as  in  con- 
struing registry  laws,^  to  include  only  transactions  be- 
tween the  parties  which  could  affect  creditors.^ 

The  yalidity  of  a  marriage  contract  may  depend  upon . 
th&  COUSideTation  upon  which  it  is  made,^  its  form,^  the 
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capadty-vf  the  partlet,**  and  tlie  b<majldti  of  tha  tmts- 
action."  Often,  irbea  valid  betweaa  tlispaniM,  ilmar 
be  void  ^aiaM  oraditon.* 

!    NursB  I.  Cnlfl.  3  B«.  *  P.  N.  K.  M;  HHTtoon  t.  Trader,  H  Ark. 

»8;  UuiJiaU  B.  itutcon,  a  L'ena  Kip.  Mil  Ponll  r.MiuHHi,  it  Ontl. 


BIIaAu.IIWi  NUoBC.rUIat,  1»La  Ad.I7«;  HhIiI  v.  UuirBr,  ttUd. 
atii  T»tMiAtAllen.7n:KeaUif.iaaw.Mi'ni.>7iiiS\itay!ia,iBnal. 
UH]  lHarua,7IK.  X.  Isi;  illoui.  diiluii«r.h  H.U.ns;  HtUlEy •■  iraUer, 
llduo  'tt.6ll)(  PL  Co.  B.  Poiter.H  Pi.  SI.  IMi  PecK.  11 11. 1.486;  4&i>- 
lar  >.  LamoD.  HJuuea  Eq.  134;  M>J.eod(.fiauU.IU  Taii.  Ul. 

Cochnm  r.  Ondiun.  WYe*.  N;  OkTM,  niAVJ.  CU.  K;  B«rd- 

...,    „__._.!  ^,[g   Wundjj.BigJsnUoii, 

»[««m.tK>ro'  >.  cuaiuuen,  id 
UoDtec  1.  BiT^t,  i  Wlieak 

Bq.  Ill;  IbdDi  >.1«iwton. 
I«e  4  uw  B.  Ch.  lily,  ns; 


Kesys  r."  oils 

I   HOAUKf.lfcOv.itrldiSq.  1117:  FiNter,«CaU,Ul. 

I  BraonuD,  1.BW  0. 1  Cb.  l«l:  Corenlale  r.  BMCHood,  Lsw  B.  IS 
Eq.ltl;  Dugao  r.  GIHIdes.  a  G4II.  IMi  WsIM  t.  Dole,  S  QrMt.  Wtj 
Biiuiliurt.  Mora,  L  Wub.tVa.)  171. 

S    Aapra,ilaUa9ud4j  Sbattoa.Butler.WLawJ.Cb.US. 


II  Cuncri.WUI<Un|[luUB,SIHi>.MeiXlnCl«r,!aOlilDSt.W 

U  SeejKxf,  S  31. 

13  aeapoii,  CoirrsAOT  sKTtrass  oubbasii  akd  wirm, 

U  WiaU>i»,ttIU.W>)I[loliul>.Kanr,HXd.»g,<V>v. 


1!    PoiM  aa,  noCs  1 

IS  cmwrsMt,  cm 

MalBliennr  v.  Potter, 


iBbemr  V.  Pot 

iiiibbuil,  1  Hnnt?  i4£"UD'lcHproEiii>rt«l'b: 
LtLlKMIlM;  WlULuni  V.  Hw<^.  11  Ll  Aa 


li  Wilton,  IPa  St.  ns. 

KU/tl'Sa. SB.'  Batiica Dlllt^'e  v.  Oiwootwli, UK-  T. « 
tl    aeiaia».)l<iKeiule,t7Ala.ieai6Bia«Ui>.Cutcr.lICaiUum4. 
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OoTer  V.  Owlnf^  16  Md.  91 ;  Tottea  v.  McMauos,  b  Ind.  407;  Freeintn, 
9  Mo.  T(»;  Kenley,  2How.  (Miss.)  151:  Baskint  v.  Giles.  KJce(S.  C.)  CIl 
S15;  strong  ».  Slduner.  4  Barb.  546;  walker,  d  WaU.  743. 

22  Franklin  v.  Oreyon,  1  Harp.  <  8.  G.)  Cb.  243. 

23  JenfelDB  V.  HoU*  IM  Xaas.  261;  Qa.  Laws,  1878,  S  1775;  Maw.  St. 
18»2,  p.  812. 

24  S33. 

25  SM. 

26  S35. 

27  S36. 

»   See  SS  33, 31,16. 

§  33.  The  consideratioiL-- 1.  The  consideration  of 
Bucli  a  contract  may  be  any  Tali£^le  consideration,!  re- 
ciprocal stipulations,^  or  the  marriage  itself-*  2.  Mar^ 
riage  is  a  consideration  of  the  highest  value,^  and  any 
contract  or  promise^  which  brings  abont,^  or  helps  to 
bring  aboutj  a  marriage  is  binding  *  when  the  marriage 
has  taken  place,^  althoagh  it  be  invalid, ^^^  and  even  when 
it  does  not  take  place  owing  to  the  settlor's  death;  ^^ 
against  the  settlor  and  those  claiming  under  him,  in 
favor  of  the  husband  and  wife,  their  issue,^  the  issue  of 
a  former  marriage,^*  collaterals,!^  and  even  strangers;  "^ 
against  the  settlor's  creditors,  in  favor  of  the  husband 
and  wife  and  their  issue, ^^  although  such  issue  were  bom 
before  the  marriage,^?  but  not  collaterals,  etc.^^  Although 
an  existing  marriage  is  no  consideration,^^  a  contract  in 
consideration  of  a  marriage  made  after  the  marriage,  in 
pnisoance  of  and  conforming  with  ^  an  agreement  made 
before,  is  as  valid  against  the  settlor  as  if  made  before;  ^^ 
but  is  valid  against  intervening  creditors  only  if  the 
agreement  made  before  were  enforceable.^  When  an- 
other consideration  is  expressed  in  the  contract,  marriage 
cannot  be  shown  to  have  been  the  consideration;^  and 
where  marriage  is  the  consideration,  the  failure  of  the 
wife's  fortune  cannot  be  alleged  as  a  failure  of  oonsid- 
•saitk>B.*« 

1  Brown  v,  Jones.  1  Atk.  188:  Stileoian  v.  Asbdown,  2  Atk.  4S8t 
^Theeier  9.  Caryl,  Auib.  121;  Michael  v,  ^orey,  2a  Md.  23»;  Biley.  26 
CoBa.lM. 

9  Magaiac  «.  Thompson,?  P^tersi 348;  Marslull  v. Monrls,16  Oa. 868; 
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Naill  V.  Maurer.  25  Md.  632rAnnfield,  I  Freein.  (Miss.)  311;  Bobefts. 
22  Wend.  140;  Gott,  6  Barb.  492;  Uivers  r.  Thayer,  7  Bicb.  £q.  13B. 

3  Magniac  o.  Tbompson,  7  Peters,  348;  Keves  o.  Scott,  9  How.  196; 
Trlplett  V.  liomine,  33  Gratt.  655;  Ga.  Laws,  §  1782. 

4  Andrews  v.  Jones,  10  Ala.  400;  Johnston  v.  DUliard,  1  Bay,  282. 

5  Chambers  v.  Sallle,  29  Ark.  407. 

6  Welles  0.  Cole,  6  Gratt.  645. 

7  Stokes  V.  Jones,  18  Ala.  734;  Wood  v.  Jackson,^  'Wend.  9:  Bob* 
erts,  22  Weud.  140;  Whillock  v.  Grisham,  3  Sueed,  237. 

8  PoiU\Vi. 

9  Yeaton,  4  Bradwell,  579;  Morsey,  4  La.  Aik'338. 

10  Ayerst  V.  Jenkins,, Laye  B.  16  liq.  275.  . 

11  Smith  0.  Allen,  87  Mass.  454. 

12  Wallaston  v.  Tribe,  Law  1(.  0  Eq.  44:  Melbourne,  62  Law  B.  Ch. 
84;  Prewlt  v.  Wilson,  103  U.  S.  22;  Herring  o.  Wickham,  29  Gratt.  628. 

13  Gale,  6  Ch.  Diy.  144;  Yasop  v.  Bell,  53  Ga.  416;  Michael  o.  Morey, 
26  Md.  23!);  infrat  notes  14,  etc. 

14  Neves  0.  Scott,  9  How.  196;  13  How.  268;  Parsons  v.  Ely,  45  111. 
232;  Buchanan  o.  Deshou,  1  Har.  k  G.  280;  Do  Barrante  v.  Gott.  6  Barb. 
4!rj;  Eaton  v.  Tillingliast,  4  B.  L  276;  Wallace  0.  McCuUough,  1 
Uich.  Eq.  426 ;  Mitcheli  r.  Moore,  16  Gratt.  275. 

15  Merritt  o.  Scott,  6  Ga.  563. 

16  Campion  v.  Cotton;  17  Yes.  264;  Smith  v.  Cherrll],  Law  B.  4  Eq. 
390;  MagRiac  p.  Thompson,?  Peters,  348;  Cochran  v.  McBeath,  1  Del. 
Ch.  187;  Marshall  p.  Morris,  16  Ga.  368;  Brumel  o.  Witberow,  29  lud. 
133;  Gortn  v.  Gordon,  38  Miss.  205:  Credle  v.  Oarravau,  64  N.  C.  422; 
Jones,  6w'  Pa.  St.  324;  Frank,  59  Pa.  St.  190;  Buckuer  v.  Smyth,  4 
Desaus.  Eq.  371;  Itamsay  v.  Kichardsou,  Blley  Ch  271;  Trlplett  o. 
Uunilne,  33  Gratt.  655. 

17  Herring  o.  Wickham,' 29  Gratt.  628;  Trlplett  v.  Bomine,  33  Gratt. 
655. 

18  Davenport «.  Bishopp,  1  Phil.  701;  Barham  v.  Earl,  10  Hare,  183; 
Ford  p.  Stuart,  15  Beav.  5i>5  Wallaston  v.  Tribo,  Law  U.  9  Eq.  44;  Sul- 
tou  V.  Chetwynd,  3  Mer.  249;  Smith  o.  CherriU,  Law  B.  4  Eq.  8i>0. 

19  CostlUo  V.  Thompson,  9  Ala.  937. 

20  Shaw  V.  Jakeman,  4  East,  206;  Battersbe«  «.  Farrlngton,  1 
Svvanst.  106;  Beade  v.  Livingston,  3  Johns.  Ch.  481;  Samiders  v.  F6r^ 
rill.  1  Ired.  97;  Simpson  v.  Graves,  I  Biley  Ch.  t^i, 

21  Jones  p.  Henry,  3  Lltt.  427;  Lockwood  p.  Nelson,  16  Ala.  294;  Kin- 
hard  p.  Daniel,  13  Mon.  B.  4f)6;  Armfleld,  Freem.  (Miss.)  811;  Sat- 
te^sthwalt  p.  Emley,  4  N.  J.  Eq.  489;  Keade  p.  Livingston,  3  Johns.  Ch. 
46l;  Finch,  10  Ohio  St.  501;  Izzard,  1  BaU.  Ch.  228;  Davidson  v. 
Greaves.  1  Bail.  268. 

22  Warden  p.  Jones,  2  De  Gex  ft  J.  76;  Dundas  p.  Dutens,  2  Cox, 
235;  Hussey  p.  Castle,  41  Cal.  28»;  Dygert  p.  Bemerschuider,  32  N.  Y. 
62»;  Andrews  p.  Jonest  10  Ala.  400;  Wood  p.  Savage,  2  Doug.  (Mich.; 
316:  Izzard,  1  Bail.  Ch.  228;  Albert  p.  Winn,  5  Md.  66;  Smith  p.  Gre^r, 
JHum'ph.llB; 

23  Galbreath  p.  Cook,  80  Ark.  424;  Betts  p.  Union  Bk.  1  Har.  *  G.  172. 

24  Marsh,  1  Atk«  159.  ... 

§  34.  Form.— 1.  A  marriage  contract  need  not  con- 
tain technical  words;  ^  it  need  only  appear  that  thero 
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was  a  flnal,^  enforceable  promise  in  regard  to  marriage 
rigiits  in,  to,  or  over  property,  or  iu  consideration  of 
marriage.' 

2.  A  marriage  contract  is  not  excepted  from  the  opera* 
tion  of  general  laws  as  to  tbe  recording,  etc.,  of  grants, 
gifts,  etc. ;  but  must  be  recorded  as  a  deed  or  bill  of  sale, 
when  it  claims  to  be  a  grant  of  real  estate,^  or  per* 
Bonalty.6 

3.  A  marriage  contract  must  be  recorded,  etc.,  as  a 
marriage  contract,  in  accordance  with  special  laws  in 
some  States.® 

4.  A  marriage  contract  must  be  in  writing  in  States 
where  the  statute  of  frauds  is  in  force,^  or  where  similar 
statutes  have  been  passed.^ 

1  Stoddert  p.  Tack,  5  Md.  18. 

2  Ogden,  1  Bland,  2S4 ;  Randall  v.  Morgan,  12  Yes.  Jr.  07. 

3  Fankfl  r.  Martin,  1  Eden,  309;  Kay  v.  Crook,  3  Jur.  N.  S.  104; 
Heiske  v.  Allen,  28  N.  B.  533;  Kinuard  v.  Daniel,  13  Mon.  B.  496;  Stod- 
dert  V.  Tuck,  5  Md.  18. 

4  Foster  v.WhlteblU,  2  Yeates,  250;  Soutberland,  5  Bush,  591. 

5  Pickett  V.  Banks,  11  Smedes  &  M.  445. 

•    See  S  96f  and,  e.  g.,  Sfoss.  Uev.  Stat.  1882,  p.  822. 

7  Bee  S  35,  and,  e.  g.,  Albert  v.  Winn,  5  Md.  66. 

8  See S 35, and, e.g., Henry, 27  Ohio  St.  121;  Bev.  Stat.  Ohio,  1880* 
S4199. 

§  35.  Statutes  of  frauds.  — "No  action  shall  be 
brought  whereby  to  charge  any  person  upon  any  agree- 
ment made  upon  consideration  of  marriage,  unless  the 
agreement  upon  which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof,  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereunto  by  him  lawfully  authorized."  i  If 
the  consideration  be  other  than  marriage,  the  statute 
does  not  apply  .^  A  note  or  memorandum  of  the  contract, 
as  by  meavts  of  letters,'  etc.,  if  it  contains  the  terms  of 
the  contracti^  the  consideration  as  well  as  the  promise,^ 
is  sufficient  writing,  and  binds  the  parties ;  though,  if  made 
after  the  marriage,^  not  intervening  creditors.?  The  con- 
tract need  be  signed  only  by  the  party  to  be  charged.  ^ 
M.  A  D.- 
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If  tbe  contract  is  wholly  perfonued,  the  Htatute  does  not 
Appl;i'  aa,  if  A,  haviag  orally  promised  to  give  B  certalii 
slavKB  wbtiD  B  married  C,  gires  bim  the  slaves,  B  can  hold 
them  HgaiDBt  A's  ezecator.'"  So  if  it  bas  beea  performed 
by  tbe  party  Heeking  to  charge  '^  (cot  if  only  by  the  party 
Hougbt  to  be  charged^);  aa,  where  A  and  B  about  to 
marry  agrae  orally  tbat  A  shall  have  B'a  notes,  bonds, 
etc.,  absolntelj',  if  he  pnya  hec  a  certain  allowance  during 
ber  life,  afDer  ber  death  ber  aduiinistratora  cannot  claim 
Buch  Dotes,  etc.,  on  tbo  ground  that  tbe  contract  was  not 
ill  writing.^  But  marriage  itself  la  not  part  perform- 
ance." If  the  statute  is  not  pleaded  the  court  will  decrsa 
[lerfoTmantie  of  a  marriage  contract  tho  igh  oral " 


Mt)  OardDer 


"•VI 

Si  Oardner  ».  Cois, 

tFMtu.tCaU.zsi 

oljfDsoii,7Hunii.ii. 

iSifd 

3 

b' 

"ias""" 

J   OgU.n,  1  Blimd, 

.Bowie 

eMa-19. 

S,SEMt 

Bell,  13 

C.B> 

t'. 

.)f 

Ss^i'i'J'l. 

s  Ud.  m;  Atseubr'igLii  r.  Caupliell,'!  Hen.  i  H.  IM.  ' 

1   Lloyd  e.  Fulton,  El  U.  B.  <79iA1b«tt  t.WiDD,  t  Md.  N:  SMt«*< 

tbvali  c.  Eml)/.  4  N.  J.  Eq.  ts^i  Reade  t.  LlninitiitOD.  9  Jolms.  Cb. 

481:  Wood  E.  Savage  i  Doui;.  lUlch.)  aiS;  bsunlTBaU.  Eq.  129;  HouUk 
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a;)touui 

e    Coclinui  t.  McBeUh,  1  Del.  CD.  1S7. 

«   Djl[ertii.Reiiieracliiielder,18BKb.<lT. 

U   Bowie.  1  Md.  ST. 

,.'j<™Wo'aM'  i^in'cisiirjpsrij?,  x^.1 

Andrvwa 

-ttalg.s 

B>^;4 

1!   Calon,  L»w  R.  1  Ch.  117. 

It    Cr»ie..Gough,4Md.S18. 

U    Warden  c.  Jones,  i  Db  Ooi  *  J.  Mi  Henrr,  J7  Ohio 

Bt.  mi 

Flenner,  M  Iiid. ««;  liradley  e.  fiadlet,  M  GO. »«. 

U   &lr)ue7.M<3a.lH. 

§§  30-37 

§  36.  Reoordiug,  etc.— In  some  States  statutes  re- 
quire mairiage  coiilmuts  to  be  wituesMil,  HtknowluUged, 
ncocded,  accompaiiied  with  a  sclieiiule.  etc'  In  geu«rul. 
the  non-coiupliance  with  such  Btatutes  renders  a  mar- 
tiage  coDtract  void  as  to  creditora  ouly;'  liutwcuu  tlie 
parties  It  is  valid  altbongh  unrecorded,  etc.;'^  and  as  to 
creditors,  it  is  valid  if  the;  have  actual  notice.*  Ac- 
know  ledgment,  when  required,  cannot  be  mode  after 
matriage.*  If  execution  be  proved,  delivery  will  be  pre- 
sumed, b 

1  Ark.  Dig.  tm,  S4M3!  Harfa  Cal.  Cl>.  Coda,  IS»I.  J 179;  Del.  Ber. 
0.  ISI4,  p.  474!  Gtk  B.  Laws,  lilTS,  1  ITU;  Kf.  Ke>.  L.  (ebl.  p.  -ai;  La. 
civ,  Co.  leri.  itlS»;  M»9,  R.  liiws.  mi,  p.  Mi;  Mo.  U.  Stat.  1H79. 
I3JM!  N.  H.  Ber.I..  lin«,p.4W:  K,  C,  lUtile.  l«7>,  p,  tSi;  S,  U.R.St, 
law,  p.  441;  Tetui.ll.Ut.lH;l,  sioHi  Tex,  R.  at,  l»7»,ilsis. 

a  Cnpnlngtiamt.  B«lilMr.41  Ga.  IM;  Bcrodsr,  CbuirhlJ,  !UCt.;S; 
Hon T. Dulitiou.a Hlu.  Aii  State  (.  Bt.  Oemme.  31  Mu. M;  Abrs- 
buns  V.  Cola,  4  Bleb.  Eq.  ta;  farlorv.  BJcktnan,  J  Itiub.  £q,  'ils: 
Biolth  V.  Cantrln,  »  JreiLtia:  UaftuiDre  v.  Diiirla.M  Oa.  e04i  Fosters. 
mitahlU.lYaua.lM)  Aiiaerao*,^  C^  IWi  Ttaouiaa  «,  Guinea,  I 
BiBtt,8tT.   AlHolDialrTolil:  logtikiUT.  White,*  AiJen,41<i. 

1  Plana  r.  TunaT.  »  CTsncb.  IM:  HiffnUa  t.  Tbampsoa,  1  Bald. 
Btaemxlc.  CBlliurbaii.uLa.  Au.ilO;  logaii  t.'piilllins,  lalBo.  i!;  LemM 
■,  PoupsueL  »Xo.  Tli  PerrycleBr  v.  Ju:ola,  'J^ill  Cb.  (B.C.)  M4i 
Qlblwd  r.  Cobli,  I  Rich.  Eg.  ItfT;  Dabner  u.  Kennedy,  7  GrUt.  SI7.  But 
fee  lasbam  >.  Wblta,  4  AOeii,  Hi. 

4  miioTK.HcCiiIloiigli.nPa.  Rt.440;  Gummbu  I.  Boaton.mGa. 

5  Swifti.  FlUhuih,  9  Port,  39:  PattoD  Myrlck  Prott.  R.  (Csl.)  34li 
B*Dlc  «.  Mitchell.  Rice  Cb.  is.  C,)  389:  Jones  c.  Heory,  3  Utl.  4:171 
WiJwnf.  HcCiiUoa«h,!31^Ut.44(l)  Jobusoa  r,  Walton.  1  Sueed.^M, 

E  UoorOD,  Smith,  9N.  J,I!^.  Ma. 

§  37,  Capacity.— 1,  The  capacity  of  the  parties,  with 
certain  exceptions  as  to  age.  Is  that  required  for  the  exe- 
cution of  any  other  contract,' 

2,  Statutes  sometimes  eoahle  infants  to  make  valid 
marriage  contracts,^  (o  bar  dower,'  etc.  In  the  absence 
of  such  a  statute,  the  maniage  contract  of  an  Infant  Is 
binding  on  the  other  party  (if  adolt);*  bnt  voidable  by 
tlie  Infant  on  attaining  full  age,'  or  within  a  reaaanable 
time  thereafter,'  or  by  the  infant's  successors  in  estate,^ 
oi  privies  In  blood,'    If  not  beueflcial,   it  is  sbsolutflv 
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vold.9  "Where  the  husband  took  her  personalty  abso- 
lutely by  marriage,  the  wife's  contract  as  to  her  person- 
alty has  been  held  valid.  i<^  Infancy  can  be  objected  only 
by  the  parties  themselves. u  An  infant  may  make  a  valid 
marriage  contract  through  her  guardian.^ 

1  Since  parf  les  before  marriage  are  still  fully  suijurit, 

2  Hart's  Cal.  Civ.  Code.  S  181;  Mass.  Bev.  St.  1882,  p.  822. 

3  Ala.  R.  C.  1876,  §  2236;  Alex.  Brit.  St.  303;  27  Hen.  8,  c.  10. 

4  Milner  v.  Harewood,  18  Yes.  276;  Wilson  v.  McCullougb,  19  Pa. 
Bt.  77. 

5  Whitman  v.  Abemathy,  33  Ala.  154;  Hoyt  v.  Swar,  53  lU.  134.; 
Lowry  v.  Tiernan,  2  Har.  <&  G.  34;  Webb  o.  Hall,  35  Me.  336;  Touse  v. 
Norcoms,  12  Mo.  549;  liool  v.  Mix,  17  Wend.  119;  Card  o.  Patterson,  5 
OIiioSt.319;  Diivalli;. Graves, 7 Bush, 461;  Wilsou9.McCullough,19Pa. 
St.  77;  Satteiiield  &.  lilddick.SIred.  £q.  265;  Porch  v.  Fries.  18  N.  J. 
Eq.  204;  Wetmor  v.  Kissan,  3  Bosw.  3^1;  Lester  v.  Frazer,  2  HUlKq. 
52.^. 

6  Doddr.  Benthal,  4  Heisk.  601;  Matherson  v.  Davis,  2  Cold.  443. 
See  Chadbourne  v.  Uackllfl,  30  Me.  354;  Shallenberger  v,  Ashworth,  25 
Pa.  St.  152;  Dandridge  v.  Mluge,  4  Kaud.  3i/7;  labb  p.  Archer,  7  Gratt. 
408.  - 

7  Whlchcote  v.  Lyle,  28  Pa.  St.  73. 

8  Leverins?  v.  Heighe,  3  Md.  Ch.  369;  2  Md.  Ch.  81. 

9  Ibid.  Wilder,  22  La.  An.  219;  Healy  v.  Bowan,  5  Gratt.  414;  Lee 
V.  Stuart,  2  Leigh.  176. 

10  Harvey  v.  Ashley,  3  Atk.  607;  Ellison  v.  Eiwln,  13  Sim.  309;  Lev* 
eriug  V.  Heighe,  3  Md.  Ch.  36.). 

11  Jones  V,  Butler.  30  Barb.  641. 

12  Wilson  V.  McCullough,  19  Pa.  St.  77. 

§  38.  Fraud. — 1.  The  private  motives  of  a  party  do 
not  vitiate  a  marriage  contract;  thus,  a  man  may  make 
one  to  save  his  prox)erty  from  his  creditors,^  or  to  escape 
confiscation  acts.^    But  it  may  be  vitiated  by  fraud. 

2.  As  between  the  parties,  any  concealment  by  one 
party  as  to  the  value  of  his  or  her  property  will  render  a 
marriage  contract  relating  thereto  voidable.^  Persons 
about  to  marry  *'do  not,  like  buyer  and  seller,  deal  at 
arms'  length,  but  stand  in  a  confidential  relation  requir- 
ing the  exercise  of  the  greatest  good  faith.  If  the  pro- 
viaioQ  secured  to  the  wife  is  manifestly  unreasonable  and 
dispropurtioDHte  to  the  means  of  the  intended  husband, 
it  raiHes  a  presumption  of  intended  concealment,  and 
throws  on  him  the  burden  of  disproving  the  presump- 
tion." * 
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3,  As  against  creditors,  if  both  parties  inlBQd,  or  if  tlie 
settlor  intends,  and  tliu  settlee  has  notice  of  sue))  intent,' 
tr>  hiuder,  delay,  or  defraud  his  creditors,  tlie  contract,  to 
the  extent  at  least  of  the  setllor'a  dabta,*  la  void,'  no 
matter  what  the  consideration ;  ^  but  not  if  the  settlee  baa 
DO  aucb  intent  or  notice;'  and  mere  knowledge  of  the 
seltlor'a  indebtedness  '*  or  Insolvency  ^  will  not  amount 
to  fraudulent  intent  or  notice,  though  they  ma;  go  to  prove 
lt,i3  just  as  the  unreasonableness  of  the  settlement  may.'* 
A  provision  by  which  the  settlor  retains  the  property 
until  bis  Insolvency  Is  void.i-' 

I    Cainpionii.Cottop.nVes.SM. 

3  Fnunri.  Bosa.GSlQii.  i!  THrlKll,t«  A]len,?7S:  Fsyi-Rlcfehiani, 
IN.CJIS;  WootlwarJ.Ssiieed,*!. 

4  BLerer'a,  <tl  Pn.  St.  26S:  PlercB,  71  N.  Y,  IM:  DaulienshecK  ». 
Biggs,  71  Ind.^;  HusMll,  75 1^81.261;  Pood  (.  Siioen, !  l*a,  1211. 

6    UAjitnlac  p.  TboiupsDD,  7  Petera,  M^ 

5  Smltbti.  OberrlU.  Law  Jti  Eq.  J90. 

1  Biiimori.  Hunter. Lftw It.  BEq.<B;  OtTinmn  t. Kennett,! Cowp. 
«2i_Auilrenai..  Junes.  10  Al«.  m:  SllllllnH  ..  Mryera,  BH  III  67:  Jonta, 
«■  K.  St.  321;  Herring  p.  Wlckhaui,  ffl  6rWl,  KS;  Colomlilne  ..  pen. 
ball.  I  Smal«  A  U.  22B. 

178;  Axbrneul  i.  Hean.  i  Hirrla.tsi:  Biaiuiin  r.  DraiiKtaiui.  B'stewl! 

■r<1.2  Brock.  311;  Brld|^g.E«i^eston,MMus.!l.i;Bl<Hlirettc.Chnplln. 
G^  3bSi  KliersB.  Ttiaier,  7  BIcli.  Eq.  iW;  Msipilui]  v.  Tiiompsoii,  7 
10    Caiai>10Qv.Cotlon,l7Te9.3Mi  Mctianlsont.Hurton.IBeaT. til- 


ls   Iblrt.    Blmpaon  v.  Oravea,  Eiley  Eq,  !K;  Bajik  (.  Marcbsnil, 

U    Hodgun  ex  pute.  U  Tea.  Jr.  20S. 

g  39.  Crsdlton.— 1.  Astothe  consideration:!  Under 
a  marriage  contract,  tbe  consideration  of  wlilcli  is  mar- 
riage, the  husband,  wife,  and  the  iasne  of  the  marriage 
bold  as  purchasers,  and  the  contract  is  good  even  against 
eruditora;'   bat  other  issue,  collaterals,  and   strangecs 
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hold  as  Volunteers,  and  the  contract  may  be  impeached 
by  creditors.'  Of  course  the  actual  liens  of  creditors 
cannot  be  divested  by  a  marriage  contract.^ 

2.  As  to  form:  Under  the  statute  of  frauds,  no  oral 
marriage  contract  is  binding  against  creditors,  although 
it  may  be  made  valid  against  the  settlor  by  a  note  written, 
or  part  performance,  during  coverture.*  Under  the  re- 
cording acts,  unless  these  are  duly  complied  with,  no 
marriage  contract  is  binding  against  creditors,  though  it 
may  be  good  between  the  parties.^ 

3.  As  to  fraud :  A  marriage  contract  made  for  the  pur- 
pose of  hindering,  delaying,  or  defrauding  creditors  is 
void  as  to  them,  if  the  fraudulent  intent  be  participated 
in  by,  or  known  to,  both  parties;  but  not  if  the  grantee  be 
innocent.7 

1  See  §33. 

2  Neves  v.  Scott,  9  How.  196.    See  S  33. 

3  Triplc'tt  r.  Roiulne,  33  Gratt.  651 ;  Smith  v,  Cherrill,  Law  R.  4  TSq, 
mo.    Sue  $33. 

4  Vason  r.  Bell,  .Vl  Oa.  416;  Harrison  v.  Trader,  27  Ark  288;  Justis 
r.  Kiiglisli,  30  Grate.  565. 

5  Lloyd  V.  Fulton,  91  U.  S.  479.    See  S$  34. 35. 

6  Leiuay  e.  Poupenez,  35  Mo.  71.    See  S  36. 

7  MagruUic  r.  Thompson,  7  Peters,  848.    See  S  38. 

§  40.  Remedies.— A  marriage  contract  is  not  merged 
or  destroyed  by  the  marriage  of  the  parties. i  If  exe- 
cuted, it  will  be  upheld  in  equity,^  and  after  the  dissolu- 
tion of  the  marriage  at  law;8  if  executory,  it  may  be 
specitically  enforced  during  marriage  in  equity,^  or  sued 
upon  after  tlie  dissolution  of  marriage  at  law.^  If  it 
carries  out  the  intentions  of  the  parties,  it  cannot  be 
modified  <^  or  set  aside,^  unless  all  the  parties  interest-ed 
consent,  8  or  are  brought  before  the  court  ;•  if  it  does  not 
carry  such  intentions,  it  may  be  reformed  in  equity. ^<^ 
If  lost  or  destroyed,  equity  will  revive  it,ii  so  if  counter- 
manded fraudulently  by. the  husband  before  marriage, 
its  execution  will  be  decreed.^  A  party  does  not  lose  his 
right  upon  it  by  misconduct,  ^^  or  by  failure  to  perform 
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his  part,"  or  by  divorce  alone  ;i*  but  he  may  by  long 
acquiescence.^  The  issue,  wben  interested,  have  a  right 
to  have  it  enforced.  ^^  When  it  is  a  frau  I  upon  one  of  the 
parties,^^  or  upon  creditors,  ^^  it  may  be  set  aside  wholly,^ 
or  to  the  extent  of  the  debt.^ 

1  Camp  V.  Smith,  61  Ga.  418;  if{fra,  S  00.  But  tee  Abbott  v.  Wtn> 
Chester,  105  Mass.  115. 

2  Hmiterv.  Bryant,  2  Wheat.  83;  English  v.  Foxall.  2  Peters,  5$)5; 
Pond  «.  Obangh,  16  Ark.  94;  Smith  o.  Cnapell,  31  Coim.  5Sii;  Howard, 
20  Conn.  561;  Andrews.  8  Couu.  Iti;  Caulk  v.  Fox,  l:iFIa.  148;  Camp  v. 
Smith,  61  Oa.  449;  Crostwaight  v.  Hntchlnson,  2  Bibb,  4U7;  Naill  v. 
]C8urer,25Md.532;  Miller  v.  Goodwin,  6  Gray.  542;  Tarbell,  10  Allen, 
278;  Kenley,2  How.  (Miss.)  751;  >killnian,2  Beasl.  403;  Grout  r.  Van 
Schoonhoven,  1  Sand.  Ch.8;)6:  Liles  v,  Fleming,  1  Dev.  £q.  1«5;  Stilley 
V.  Folger,  14  Ohio  St.  610;  Gouard  v.  Wagner,  2  Strob.  £4. 1;  Prebble  v. 
Bo8^m»t,  1  Swan,  909. 

1  Pierce,  71 N.  Y.  157;  Edelen,  11  Md.  416. 

4  Connel  v.  Buckle,  2  P.  Wms.  242;  Rippon  v.  Dawding,  Amb.  565; 
Honterv.  Bryant.  2  Wheat.  32;  Baldwin  v.  Carter.  17  Conn.  201;  Jeti- 
khis  V.  Holt,  109  Mass.  261;  Freeman  v.  HiU.  1  Dev.  &  B.  £q.  389; 
Ancker  r.  Iievy.  3  Strob.  £q.  197;  Prebble  v.  Boghurst,  1  Swan,  30i). 

5  Gage  V.  Acton,  1  Baym.  Ld.  516;  Patterson,  45  N.  H.  164;  Smiley, 
18  Ohio  St.  543. 

6  HUdreth9.EUot,8Plck.293. 

7  Falk  V.  Turner,  101  Mass.  494:  Crossland  v,  Shober,  1  Winst.  £q. 
10;  Wright  v.  TallmiMlge,  15  N.  Y.  307. 

8  Harper  v.  Scott,  12  Ga.  125;  Khig  v.  Dunham,  31  Ga.  743. 

9  Kinnard  V.  Daniel,  13  Mon.  B.  496. 

16  Lenr  V*  Ck)ldwin,  Forester,  20;  West  v.  Errlssey,  2  P.  Wms.  850; 
Lovev.  Graham,25  Ala.  187;  Durliam  v.  Taylor,  29  Ga.  166;  Burge.  45 
Ga.  801:  Clemmons  v.  Drew,  2  Jones  £q.  314;  Sanderliu  p.  Unbinson,  6 
Jones £q.  155;  Russell,  75 Pa.  St.  269;  Brown,  31  Gratt.  502;  Berging  «. 
McDowell,  80  Oratt.  236. 

11  Barclay  9.  Waring,  58  Ga.  86;  Potts  v.  Gogdell,  1  Desans.  £q.  454. 

12  Montacuts  v.  Maxwell,  1  P.  Wms.  620. 

13  Bnchauui,  1  Ball  ft  B.  206;  Sidney.  3  P.  Wms.  275;  Seaorrave.  13 
Yes.  443;  Crofton  v.  Ormsby,  2  Schoales  &  L.  583;  Michael  v.  Morey,  26 
Md.  238;  Bowie,  I  Md.  101. 

14  Jeston  V.  Key,  Law  B.  6  Ch.  610;  Pyke,  1  Ves.  Sr.  67;  Bliss  »• 
Sheldon,  7  Barb.  152;  Shoch,  19  Pa.  St.  252. 

U  Barclay  v.  Waring,  58  Ga.  86;  Bazemore  v.  Darls,  55  Ga.  505; 
Bagg8,56Oa.590. 

16  Jones  V.  Higglns,  Law  R.  2  £q.  538;  Stone,  Law  B  5  Ch<  74. 

17  Gale,  Law  B.  6  Ch.  Dlv.  144;  Bowie,  1  Md.  101. 

18  Sees 38. 

19  See  SS  38, 89. 

M   Cases  in  SS  88, 39. 

21   Smith  r.  CherriU,  Law  S.  4  £q.  890. 
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§  41.  Constmction.— In  construing  marriage  con- 
tracts, the  trae  intent  of  the  parties  will  be  carried  out 
liberally,  without  regard  to  the  strictly  technical  mean- 
ings of  words  used;  ^  when  possible^  issue  will  be  iu^ 
eluded  in  the  benefits  of  the  contract,^  and  as  issue,  chil- 
dren of  a  former  8  or  subsequent  marriage,^  but  not 
grandchildren.^  Statutes  requiring  the  recording  of  such 
contracts  will  be  strictly  construed,  ^  and  only  in  general 
for  the  protection  of  creditors  J 

1  Baubichon,  49  Cal.  19;  Caulk  v.  Fox,  13  Fla.  148:  Hay,  7  Fla.  207; 
Garswellv.  Schley,  56  Ga.  101 ;  Ardls  v.  Printup,  39  Qa.  648:  Hntchlns 
V.  Dixon,  11  Md.  2»;  Stratton  v.  Rogers,  11  La.  An.  000;  Hooks  v.  Lee.  8 
Ired.  £q.  157;  Mlntier,  28  Obio  St.  307:  Creif^htou  v.  Clifford.  6  S.  G. 
1»8;  Brown  v.  Foote.  2  Tenn.  Cb.  255;  Burging  v.  McDowell,  80  Gratt. 
2;j6. 

2  Wallace,  82  111.  530;  Pbelps,  72  HI.  545;  Brown,  31  Giatt.  502s 
Lafittti  V.  Lawton,  25  Ga.  305. 

3  Mlcbael  V.  Mory.  26  Md.  239. 

4  Ardisv.  Printup,  39  Ga.  648. 

5  Adams  v.  Law,  17  How.  417. 

6  Cunningbam  v.  Scbley,  41  Ga.  426. 

7  Doe  V.  Carraman,  64  N.  C.  422. 

§  42.  Conflict  of  laiivs.— 1.  A  marriage  contract  if 
valid  where  made  is  valid  everywhere,^  unless  prohib- 
ited in  the  place  where  it  is  sought  to  be  enforced.*^  So 
that  when  such  a  contract  is  valid  in  matter  and  in  form 
(recorded,  etc.,  if  necessary)  by  the  law  of  the  place 
where  it  is  made,  its  validity  is  not  affected  by  the  sub- 
sequent removal  of  tlie  parties  with  the  property  into  a 
State  where  it  is  not  in  form;^  but  it  may  be  invalid,  if 
ill  such  place  it  is  unlawful  per  se.^ 

2.  A  marriage  contract  invalid  per  se  where  made  is 
invalid  everywhere ;  ^  but  if  invalid  because  wanting  in 
form  where  made,  but  valid  where  it  is  sought  to  be  en- 
forced, it  may  in  the  latter  place  be  enforced.^ 

3.  A  marriage  contract  as  to  its  effect  is  governed  by 
the  law  of  the  place  where  it  is  made,^  unless  it  is  made 
by  tlie  parties  with  the  intention  of  having  it  performed 
elsewhere,^  in  which  case  it  is  governed  by  the  law  of  the 
place  where  it  is  to  be  performed.^ 
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4.  A  marriage  contract  to  convey  or  charge  real  estate 
must  be  valid  in  matter  and  form  by  the  law  of  the  place 
-where  the  land  lies.^^ 

Note. — The  cases  on  this  subject  are  conflicting.^ 

1  Besse  v.  Pellochoax.  73  HI.  285;  Hicks  v.  Skinner.  71  N.  C.  539; 
Scfaeferling  v.  Huffman,  4  Ohio  St.  241. 

2  Besse  r.  Pellochoax,  73  111.  285. 

3  De  Lane  v.  Moore.  14  How.  253;  O^eiU  v.  Henderson,  15  Ark.  235; 
Smith  V.  Cliapell,  31  Conn.  589;  Young  v.  Templeton,  4  La.  An.  '^bi; 
Wilder,  22  La.  An.  210;  Dubois  v.  Jackson.  49  111  49;  Scheferling  v. 
Huffman.  4  Ohio  St.  241;  Dongherty  v.  Snyder,  15  Serff.  A  B.  (Pa.)  84; 
Townsend  v.  Haynard,  45  Pa.  St.  196;  Le  Prince  v.  QoUlemout,  1  Rich. 
187:  Lottv.  Bertiaad,2&Tex.654. 

4  Besse  v.  Pellochoax.  73  UL  285. 

5  Walker  r.  Fbrbes,  31  Ala.  9;  Paine  v.  France.  26  Hd.  46;  Blanch- 
an!  V.  Kussell,  13  Mass.  1;  Reed  v.  Lamar.  1  Strob.Bq.  27;  Kenaga 
V.  Taylor,  7  Ohio  St.  134. 

6  Cox  V.  n.  S.  6  Peters,  172;  WUder,  22  La.  An.  219;  Hicks  v.  Skin- 
ner, 71  N.  C.  539;  Adams  v.  Hayes.  2  Ired.  361. 

7  Walker  V.  Forbes.  31  Ala.  9;  O'Neill  v.  Henderson,  15  Ark.  235: 
Peake  v.  Teldell,  17  Ala.  636;  Lafitte  v.  Lawton,  25  Ga.  305;  McLeod 
V,  Board,  30  Tex.  237. 

8  McLeod  v.  Board,  30  Tex.  245;  Mason  v.  Hower,  105  Mass.  116; 
Mason  v.  Fuller,  36  Conn.  160;  Glenn.  47  Ala.  204. 

9  Davenport  v.  Karnes,  70  111.  465;  Hale  v.  Steam  Co.  15  Conn.  5.^; 
Bliss  V,  Hou^i^hton,  16  N.  H.  90;  Broadhead  v.  Noyes,  9  Mo.  56:  Dal- 
ton  V.  Murphy,  30  Miss.  5.');  Carroll  v.  Benich,  7  Smedcs  ft  M.  708; 
Sherrod  V.  Callaghan,  9  La.  An.  510;  Warder  o.  Arell,  2  Wash.  (Ya.)  282; 
Thompson  r.  Ketcham,  4  Johns.  285;  8  Johns.  189;  Uugs^es  v.  Keeler,  3 
Johns.  263;  Smith,  2  Johns.  336;  LeBreton  v.  Miles,  8  Pai£^,  261;  and 
see  Baubichon,  49  CaL  19. 

10  Besse  v.  Pellochoax,  78  m.  285. 

11  See  post,  h 

§  43.    MisceXlaneouB.— ijL  marriage  settlement  does 

not  relieve  tjhe  husband  from  liability  for  his  wife's  debts.^ 

When  money  is  promised  by  antenuptial  settlement  and 

not  paid  before  the  settlor's  insolvency,  the  settlee  comes 

in  with  the  settlor's  cteditOTS  pari passu,^    In  some  States 

the  rights  of  the  issue  of  the  parties  in  their  property 

cannot  be  impaired  by  a  marriage  contract.^    Tlie  trust 

created  by  a  marriage  settlement  is  active,^  and  generally 

the  rule  in  Shelley's  Case  does  not  apply .«    It  is  usaal  for 

the  woman's  solicitor  to  draw  the  settlement,  and  the 

man  to  pay  for  it.« 

1    Powell  V.  Manson.  22  Gratt.  177. 
i  Melbourne,  6  Law  B.  Ch.  64. 


§g  43  a-44    EVASION  of  mabbiaob  bights.  84 

3  Phelps.  74  III.  54.5. 

4  Smith  V.  Ford,  4S  Wis.  1 15 ;  Ware  o.  Bichardson,  3  Md.  505. 

5  Varner  v.  Boynton,  46  Ga.  503;  Ware  v.  Richardson,  3  Md.  805} 
Bacon.  57  Pa.  St.  512.    Contra:  Green,  23  Wall.  4d6. 

6  Helps  V.  Clayton,  17  Com.  B.  N.  S.  6S8. 


OHAPTEB  IX. 

JOINTUBB. 

§  43  a.  Defined.— Jointure  is  a  settlement  on  a  woman 
in  lieu  of  dower;  ^  it  may  be  made  before  marriage  ^  or 
after  marriage;  it  maybe  legal  or  equitable:  if  legal,  it 
bars  dower;  if  equitable,  it  puts  the  woman  on  her  elec- 
tion to  take  under  it  or  to  take  dower.^ 

1  See  Tevis  v.  McCreary,  3  Met.  (Ky.)  151;  Perry  v.  Perryman,  19 
Mo.  46».  Contra :  Vance,  21  Me.  364, 371.  See  flastings  v.  Dickinson,  7 
Mass.  153;  Gibson,  15  Mass.  106. 

2  See  ante,  chap.  vilL 

3  See  j7o<<,DowEB,  Election. 


CHAPTEE  X. 
evasion  of  mabriaob  bights. 

§  44.  Wlien  fraudulent.~If,  after  entering  into  a 
treaty  of  marriage  or  contracting  to  marry,^  one  of  the 
parties  secretly  conveys  away  property  in  such  a  way  as 
to  defeat  the  other  party's  marriage  rights,  and  to  secure 
the  property  to  himself  or  herself,  whether  such  other 
party  knew  of  the  existence  of  such  property  or  not,* 
such  conveyance  is  fraudulent  and  void,  and  does  not  bar 
such  rights.8  This  rule  applies  to  conveyances  by  a 
woman  ^  or  by  a  man,^  and  is  not  affected  by  separate 
property  statutes. > 

The  party  attacking  such  a  conveyance  need  only  show: 
1.  That  there  was  an  actual  contract  to  marry  at  the  time 
of  the  settlement  or  conveyance,^   between  the  settlor 

nd  himself.  8 


3,  That  the  settlement  waa  uol  known  to  1iini  till  after 
marrlagB.6  The  aettlument  need  not  have  lieen  aclively 
concealed,^"  and  the  Dotice  to  him  must  (perhaps)  be 
actual;''  if  he  hears  of  Boiaa  settlement,  thia  puta  him  on 
inquiry,  and  is  tantamount  to  notice,''  unless  upon  ia- 
qnity  lie  is.  on  behalf  of  the  setrlor,  falsely  informed.'^ 
Notice  binds  him,  though  he  is  a  minor.'*  The  burden  of 
proof  is  on  the  party  alleginji  the  fraud,  to  show  it.'' 

Thia  rule  does  not  apply  to  honajide  transactions  on 
Taluable  consideration;  i<  but  a  moral  consideration  ia 
(probably")  not  aufflcient;  as,  a  provision  for  olilhlren 
l<y  a  former  spouse, '^  a  release  of  a  legacy  ou  family 
KTomnls,"  or  giving  a  bond  to  liquidate  an  indebteduess.™ 
Nor  to  casea  wbere  the  injured  party  by  some  unequivo- 
cal'i  act  has  ratified  the  settlement;^  nor  where  a  man 
tas  put  it  out  of  the  woman's  power  to  iiold  oft  for  a  set- 
tlement by  seducing  lier;^  nor  where  the  complaining 
party  has  been  guilty  of  laches.^ 

1    See  onw.  chap. 

I  England  •.  Downs,  2  B»bt.  J3j  Gnwlurd  v.  Snow.  1  RniB.  4*111; 
Linker  v.  tinilth,)  Wash.C.  C.  3-J4i  McAfteeB,  Foranson.SMon.  11.471) 

BobluBOnD.  Buck.  Il'pn.  St.38li;  bregory  p.'wUitdii,  is  Onitt!  LU?.' 

3  Horeini  e.  Hooker.  1  Ch.  Rep.  SI;  Tajlor  v.  Pujli,  1  H.ire.WB; 

•  FemoMrt.  llXna.  h,  4!f!  liiry  s.  Hepkius,  t  BUI  mi.  l-.'iOaea  r. 
l>uraiiCIIiicli.Eq.«H. 

4  TblO. 

)  DrniTi  )  itto.  Pari.  C.  4ie;  <lfl»Dii  o.  Canon,  )  Ala.  4Il!  D^r- 
nionil.  10  Iml.  191:  Oalnor.  ailowB,  U7;  Bulter,  II  Knn,  9^1;  L'^a^S.;- 
Uurall.  gnush.'JUli  BWWiUt.  1  Marsh. S.  J. 48i  Cranson.  4  Mich.  2Mi 
Smith,  6  N.  J.  Eq.  KJi  JeOllT,  it  Vt.  3M.  Canlm:  KcK»OIh.  4,Iv 
Eq.  SMj  B.-uiki  B.  Sutton.  1 V.  Wms.  m;  Bwannook  c.  Ijfrora,  Co. 


la,   Saa  Waunt.  Taiewall.g 
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9  St.  George  r.  Wake,  1  Mylne  A  K.  filO;  Bedmsn.  1  Tern.  S4S; 
Wrigley  V.  Swanson,  18  Law  J.  Cli.  396;  Pratber  o.  Buivess,  5  Granoh 
C.  C.  2f6;  Cheshire  v.  Payne,  16  Mon.  B.  618;  Cole  r.  O'NelJl,  3  Md.  CIi. 
174;  Poston  r.  Gill*  sple.  6  Jones'  £q.  258;  Terry  v.  Hopkins,  1  Hill  <  h. 
1;  McClure  v.  Miller,  1  Bail.  £q.  107;  Fletcher?.  Ashley, 6  Gratt.  332. 

10  Strathraore  v.  Bowes,  1  Yes.  Jr.  22;  Goodard  o.  Snow,  1  Buss.  485; 
England  v.  Downs,  2  Beav.  22;  Taylor  v.  Pugh,  1  Hare,  608. 

11  O'Neill  r.  Cole,  4  Md.  107. 

12  Wrigley  v.  Swalnson,  38  Law  J.  Ch.  896;  SpeAcer,  3  Jones'  £q. 
404.    Contra:  Johnson  v.  Peterson,  6  Jones  Eq.  12. 

13  Prideouz  v.  Lonsdale,  4  GIff.  159. 

14  Slocombe  v.  Glubb,  2  Bro.  C.  C.  545. 

15  Strathmore  v.  Bowes,  I  Yes.  Jr.  22:  Linker  v.  Smith,  4  Waitli. 
C.  C.  224;  Uobinsou  v.  Buck,  71  Pa.  St.  386;  Bunnel  v.  Wltherow.  29 
Ind.  123;  Logan  r.  Simmons,  3  Ired.  £q.  487;  Baker  v.  Chase,  6  Hill 
(S.  C.)  482;  Gregory  v,  Winston,  23  Gratt.  102. 

16  Blanchet  v.  Foster, 2  Yes.  Sr.  264:  Freeman  v.  Hartman,  45  HL 
57;  Gregory  v.  Winston,  23  Gratt.  102;  Fletcher  v.  Ashley,  6  Gratt.  332. 

17  Goodard  v.  Snow,  1  Russ.  485;  Linker  r.  Smith,  4  Wash.  C.  G.  234; 
Anonymous,  34  Ala.  430;  Tucker  v.  Andrews,  13  Me.  124;  Logan  o. 
Simmons,  3  Ired.  Eq.  487;  Spencer,  3  Jones  £q.  404;  Poston  r.  Gllles- 

Bie,  5  Jones  Eq.  258;  Ramsey  «.  Joyce,  1  McMull.  Eq.  236;  Manes  «. 
>urant,  2  Rich.  Lq.  404. 

18  King  V.  Cotton.  2  P.  Wms.  674;  Hunt  v.  Matthews,  1  Yem.  408; 
Goodsou  V.  Whitfield,  5  Lred.  Eq.  163;  Tisdale  v.  Bailey,  6  Ired.  Eq.  S58. 
But  see  Gise  v.  Goodker,  1  Cold.  454. 

19  Thomas  v.  Williams,  Mosely,  177 ;  Demanvllle  v.  Crompton,  1  Tea. 
A  B.  854. 

20  Blancbet  v.  Foster,  2  Yes.  Sr.  264. 

21  McAfee  v.  Ferguson,  9  Mon.  B.  475;  Duncan,  43  Pa.  St.  67;  Manes 
V.  Uurant,  2  Rich.  Eq.  4M. 

22  England  v.  Downs,  2  Beav.  532;  Maber  v.  Hobbs,  2  Toonge  *  G. 
117;  Doe  V.  Lewis,  11  Com.  B.  1035. 

23  Taylor  v,  Pngh,  1  Hare,  e06, 6l4'S16. 

24  Loader  v,  Clarke,  2  Macn.  A  G.  S82;  Butter,  21  Kan.  IL 
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CHAPTER  XL 

A  VALID  MABBtAOB. 

iO,  Essentials. 
S46.^;xpIaQa11oaa. 
-    S47.' Ezcepifams. 

§  45.   EsBentials.— The  essentials  oCa  valid  marriage'^ 
aw  the  folio  wing: 

1.  CompeterU  /xzrCle8.^£ach  oC  the  parties  mast  have 
the  capacity  to  marry  the  other.* 

2.  A  conerocC.— The  parties  must  mutually  agree  to  be 
tbeoceforth  husband  and  wife.* 

3.  A  ceUibroUion.—llM  contract  most  (sometimes)  be  ac- 
companied by  formalities.*  ^ 

4.  A  con8«fnma<^H.—The  contract  must  (sometimes)  be  1 
followed  by  the  assumption  of  marriage  rights,  duties^  | 
and  obligations.^  ■ 

2  Ctaai*.  zilL 

3  Chap.  xlT. 

4  Cbap.  XT, 
i  Chap.  xvL 


t 

\ 
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S  46.  S3epla&atlDikB.-Oons^nt  of  the  parties  is  the 
Very  essence  of  a  marriage;  ^  no  one  can  be  married  witl<- 
out  his  consent,  no  matter  what  forms  he  goes  through.' 
This  is  true  everywhere.*  But  a  marriage  is  not  formed 
by  consent  alone,  nor  does  the  most  honest  belief  of  two 
parties  that  they  aze  married  make  them  husband  and 
wife:*  every  State,  in  addition  to  consent,  reqaiie»  thfit 
'  the  partiesahall  be  competent  to  marry  each  other ;  ^  8om<e^ 
times,  in  addition  to  consent  and  capacity,  a  formal  mak*-  f  ^| 

riage  ceremony,  legal  or  religious,  is  required,*  the  omis*  j,, 

sion  of  which  may  (tender  a  lifelong  cohabitation  as  man  , 

and  wife  a  mere  meretricious  connection,?     Sometimes, 
when  no  such  eeremooy  is  required  ^  or  had,  the  law  will 


consider  consent,  until  acted  upon  by  cohabitation  or  con- 
summation, a  mere  contract  ^  marry.^  Capacity  and  con- 
sent are  thus  absolutely  essential,  but  celebration  and  eon- 
summation  only  contiogeatly-so.  The  capacity  to  marry 
must  exist  at  the  time  «f  the  consent,  celebration,  or  con- 
summation. ^0  Thu9j  A  wUil^  njiarried  to  B  marries  G :  th  e 
marriage  with  G  is  void,^i>aiad  49ea  not  become  valid  if 
li  dies  or  is  divorced  from  A.^^  A  must  then  marry  G 
again:  if  a  ceremony  is  neceBsary»  by  a  n«w  on^;^**  if 
not,  by  new  consent.  ^^  The  consent  may  be  •giy^n  a^ter 
the  celebration;^  Thud  A,  a  iu&atio,  nM^ies  B:  tints 
marriage  is  yoid  for  want  of  eooflent;^  imt  A  regains  liis 
mental  powers,  recognizes  the  marriage,  apMl  continues  to 
live  with  B:  this  marriage  is  valid  witliout  new  cere- 
mony .^7  j^  marriage  is  vadid,  no  matter  what  motive  baa 
prompted  it;  love  is  not  an  essential.^ 

1  Ante.  S 13;  RuQcUe  v,  Pejo^m,  49  Hiss,  ifri;  State  v.  W<Mrthins» 
bam, 2J  mm.  6iB,jm;  pott,  Um^t»,m> 

2  Clark  V.  Field*  13  Y t.  460 ;  post,  §§  80»  Iftl. 
S  See  chaps,  xiv.,  xyU. 

4  White,  105  Mass.  32&;  Thompson,  114  Haaa*  666f^08;  Conir  v.  Hod* 

son,  127  Mass.  459. 

5  See  chap.  xiii. 

6  See  chap.  XT. 

7  Dennison*  35  Md.  Kl« 

8  Post,  %  94. 

9  See  disseoting^j^nioik^'OraMHmir  f  •. WUar#<  Marsh,  i^,  K.  371 ; 

10  Thompson,  114  Mass.  .066;  and  see  Herrlam  v.  Wotoott,  61  How. 

pr.  377 :  post,  a  6d.  6i,.fa,  m,m,  m,  m,m> 

11  Posi,  i%Vh79. 

12  Thoi]^p9on»U4,M98fl^,l^;i?A^»$S79^1j». 

13  Thompson,  114  Mass.  566;  post,  S 100. 

14  De  Thoren  v.  Att.-Oen.-L.  R.  1  App.  C  CM:  maadbmNLm.  Lam- 
bert, 43  Iowa,  228;  J^ate  f,  l«i<i«M»^W4)a#*  «»  »m.  Wa.  W;  iJeV 
Smith,  18  Tex.  141.  t-»-  .  tt^ 

15  Ashe's  €a8e,¥iree.  €h.  808:  KooDee  9.  Watt»oe,7  4MMai(N.<;.) 
m,  198;  cole,  5^QaQea,^7i  po0rii9»»^»%  m  l^k- 

16  Post,i%S»r^ 

17  Cole,5Sneed,57,68. 

18  Goodrich*  44  Ala.  674;  Benton.  1  Sar.  |H. 

§  47.   SxoeptioiML— 1.  Le^fi^Mve  confirmation.  Ma^- 
''STB  is  a  status  ^  which  the  State  has  full  power  to  con- 


tFol;^  and  mfiTTiageH  otherwise  iuvalid,  from  want  of  ca- 
pacity ^  or  from  absence  of  cBlebration,*  ma;  he  made 
valid  by  tbe  legSslatare,  unleBS  piobibited  by  tLe  State 


2.  Estoppel.  Tliough  a  mactiaee  wanta  some  eaaential, 
DUO  may  bo  estopped  from  denyinff  its  validity.'  Tliuii, 
If  a,  man  ^oes  throngll  a  torra  of  mairi^e  n-ith  a  wamaii, 
she  understanding,  iotending  it  to  bo  a  marriage,  lie  can- 
not afterwaida  allege  be  did  not  mean  niariiage,  and  that 
tlie  ea^ntial  consent  was  theMFoie  wanting.'  As  between 
tliemselres,  parties  cannot  lie  estopped  from  denying  their 
mairtage,'  except  as  to  coaseBt;'  but  a  man,  by  merely 
holding  a  woman  out  to  be  his  wife  (and  vice  verm),  may 
bo  estopped  from  denying  a  valid  marriage  between  tliem 
as  gainst  any  one  who  has  acted  upon  such  representa- 
tions to  hia  damage."  So  a  third  person,  who  received 
property  from  a  buaband  on  his  promise  to  pay  the  wife 
tbe  value  of  her  dower,  cannot,  to  avoid  such  payment, 
deny  the  validity  of  the  marriage." 

3.  Partial  ^lalidily.  A  marriage  may  be  valid  for  certain 
purposes  only,  as  formerly  pre-contmct.  whicli  prevented  a 
second  marriage  but  would  not  give  dower.^  80  a  mar- 
riage in  good  faith  may  be  valid  {0  render  the  children 
li^itiraate  lii  (generally  by  Htatuta'*),  and  under  the  spe- 
cial law  to  give  a  deceived  woman  the  property  tights 
of  a  wife  while  ber  deception  lasts. "*  So  a  marriage  may 
bs  valid  In  one  State  but  not  in  another.'' 

4.  Proof.  In  many  oases  all  tbe  essentials  of  a  valid 
marriage  need  not  be  proved.'' 

1  jiate.ai;  Rood i.SCaCe.W lad. Sai;  Adsmsv.Palmcr.MKe.Mi 
People  B.  Baker.  7»N.  Y.  7e;  ps«,  ElM. 

:    Bmnswict*.  Litchfield,!  Me.  3S;  Itugh  c.  OtWnhelmer,  S Oreg, 

ihflcld.J 
3  HolBk. 
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9.  CodeU,  Cowp.  233:  Batthews  «.  OalIndo»  1  Moore  A  P.  MS9;  Langf  wd 

Vk  Koot»  2  Moore  &  iL  'Mdi  KdviaxilA  v.  Farettrother»  '2  Moore  &  y.  2:.3; 
Allen  V.  Wood,  4  Moore  &  8. 5iU;  Itobettson  v.  btewart,  1  Sea.  Cas.  8. 
4Ui  eU.  d&i;  Uawley  v.  Hain»  Tayl.  U.  G.  ;ia5;  Ponder  v,  Graliam.  4  Fla. 
2J;  Dillon,  60  Ga.  2j4;  TefEt,  35  lua.  44;  Kobbins  v.  Potter,  U8  Mass.  5d-J: 
^picer,  Itt  Abb.  Pr.  N.  S.  112;  Aniory,6Bob.(N.  Y.>&14;  GathlnK»  v., 
WilUaois,  5  Ired.  4d7, 4i»;  City  v.  WiUiamsou,  10  PtUla.  Htt;  Johusou,  1 
Cold.  &>&  ^ 

7  Bell  V.  Graham,  13  Moore  P.  C.  C.  242. 

8  See  Allen  v.  Wood,  4  Moore  &  S.  510;  RoUilns  v.  Potter,  96  Mass. 
«82;  Amory,  0  Rob.  (N.  Y.)  614;  GatMn^  v.  Williams,  5  Ired.  487, 4»&. 

9  Bell  V.  Graham,  13  Moore  P.  C.  C.  243. 

10"  Blades  v.  Free,  9  Bam.  A  C.  167;  Bdwards  v.  Ii^krebrotber,  2 
Moore  ft  P.  293;  Ponder  v.  Graham,  4  Fia.  23;  Young  v.  Fodter,  14 
N.H.114,in.  ^^ 

11  Spicer,16Abb.Pr.N.  S.1124 

12  Question  dlsoossed  in  Dalrymple, 2 Hagg.  Const.  54;  Seg.  v.  Millis. 
10  Claik  &  F.  782. 

13  Eubanks  V.  Banks,  34  Oa.  407. 

'14  Graham  «.  Bennet,  2  CaL503;  X<lncecnm,3Mo. (441);  anAseeSev. 
Laws,  Me.  Ibll,  p,48tt;  Mass.  1882,  p.  811;  Neb.  1881,  p.  343;  Ney.  1873» 
ililU;  N.  H.  1878,  p.  43fi;  Oreg.  1872,  p.  661;  Yit.  1873,  p.  844;  Yt.  1880^ 
S 2319;  Wis.  1878,  §  2387. 

15  Clendeiming,  15  Mart.  (LaO  438;  Strode,  3  BuBh*  227;  GarT6U*9(l 
Tex.  141. 

16  PiMf,  ebap.  zYii. 
11  Pod*  chap.  xYlil. 

CHAPTER  XH. 

S48.  How  divided. 

$49.  Prohibited. 

SfiO.   Yoid. 

161.  Yoldablie. 

%Si.  Ilxplanati<ni8. 

$63.  Bules  of  coastnietlcn. 

:  §  48.  Sofw  di^ded.— A  marriage  contrary  to  law 
may  be  valid  or  inTalid»  and  if  inTalid  may  be  absolutely 
or  conditionally  so;  such  a  mariage  may  be  prohibited^ 
toid»  or  voidable. 

§  49.  Pro]iibited.~A  marriage  which  may  at  once 
be  valid  to  all  Intents  and  purposes,  and  involves  the 
parties  or  third  persons  in  -penal  consequences,  is  call«Kl  a- 
nrohiblted  marriage.    Thus,  in  Maryland,  a  marriage 


<witliont  a  license  is  yalid,^  but  the  parties  &nd  the  cTergy- 
man  are  respectively  panishable  by  a  fine  of  $100.^  A 
Void  >  or  a  voidable^  marriage  may  be  also  prohibited.* 

1    Blackburn  v.  CrawfordB,  S  WalL  185;  poit*  $97. 

#  Rev.  Code,  1878,  )trt.  72,  SS  IM^  109,  110;  po$t,  SC 153,  154.    Lord 
Broagbam  calls  these  "  irregular  '*  marriages:  2  H.  L.  Cas.  131.  S71. 

.  3   A3  Incase  of  bigamy, iM</,S  159. 

4  As  in  case  of  consangntntty,  Bev.  Co<te,  M<L  1878,  art.  72,  S  iOi» 

«   i>9«r,  chap.  zx. 

,  §  50.  Void.— A  marriage  per  m,  and  without  any 
decree,^  invalid  for  all  intents  and  purposes,  no  matter  iu 
what  proQeeding  or  in  what  court  the  question  arises,  is 
called  a.  void  marriage.^  Thus,  if  a  man  being  already 
married  marries  another  woman,  his  marria^  is  invalid 
U>  all  intents  and  purposes  without  any  decree,*  whether 
in  a  proceeding  between  the  parties  to  settle  the  que»* 
|;ion,^  or  in  a  proceeding  after  his  death,  in  which  his 
issue  claim  as  legitimate.*  And  if  his  first  marriage  was 
void  because  the  first  woman  was  already  married,  this 
may  be  made  to  appear  in  a  prosecution  against  him  for 
bigamy,^  or  petition  against  his  estate  for  dower.? 

1  See  Bawdon,  28  Ala.  566;  Wightman,  4  Johns.  Ch.  343;  Cramp  v* 
Morgan,  3  Ired.  Kq.  91.  .  See  post,  b  140. 

2  Patterson  v.  OniTi<ll^  How.  550;  Smart  e.  Whaley,  6  Smedes  A 
tf .  308;  Fonishill  v.  MuiTay,  1  Blaud,  47»;  Higs^s  v.  Breeu,  U  Mo.  493{ 
bltlcer,  16  Abb.  Pr.  N.  S.  112;  Gathings  v.  Williams,  5  Ired.  487;  Haiit^ 
V.  Sealy«  a  Bkan,  405;  Pnrgree  v.  Goodrich,  41  VC  47.  See  post,  chap* 
xvUi. 

3  Ante,  S  fi;  Reg.  r.  ChadwlclE.  II  Q.  B.  173;  Martin,  22  Ala.  86; 
Btff  yes.  54  111.  332;  Teflt,  35  lud.  44;  Emerson  v.  Shaw,  56  N.  H.  418] 
Blossom  V.  Barrett,  37  K .  Y.  434.   See  poU,  S$  79, 139, 141. 

4  Tefft,  35  Ind.  44;  Glass,  114  Mass.  563. 

5  Plant  0.  Taylor,  7  HurL  &  N.  211;  Mlddleboroogh  o.  Rochester, 
Hi  Siass.  363. 

«    See  WilUam8v.State,44AJa.24. 

7    Beeves.  54  111.  332;  Shaak,  4  Brewst.  305. 

■    §  51.    Voidable— A  marriage  (1)  which  is  valid  to  all 
intents  and  purposes  unless  and  until  duly  avoided,  or  (2) 
which  iH  void  to  all  intents  and  purposes  unless  and  un-r 
p.1  duly  confirmed,  is  called  a  voidal^le  marriage. 
X.     A  marriage  may  be  valid  to  all  intents  and-  purv 


1 


i 


poeeB  xinless  aad  imtU  da]^<  avoided,  ^  'bint  if  dfily  aToidedi 
absolutely  void  from  tbe  |>eginnin£f.2  Thus,  if  a  party 
physically <iQcapal)le,of  sexW  int^roonrsa  ,iQai^«B,  «ac)i 
marriage  is  (except  ^nder  special  statutes)  valid  Id  all 
proceedings,  no  jnatter  bownthe  ^estion  arises,  uQtil  Aad 
unless,  in  a  special  suit,^  tl^ci^aQ  and  woman  beiug  par- 
ties, instituted  (or  the  purpose, of  having  it  decreed  void, 
it  is  BO  decreed;^  if  so  decreed  void,  it  is  v^pid  ab  initio :  <» 
it  is  adjudged  that  the  man  and  woman  nev^r  formed  a 
marriage;^  if  not  so  decreed  daring  the  life-time  of  both 
parties,^  the  man  and  woman  are  husband  apd  wife,  with 
all  marriage  rights.^  To  this  class  belong  marriages 
which,  for  incapacity  of  party  existing  at  the  time  of 
the  marriage,  may  be  a^pided  under  the  ecclesiastical 
law,B  or  under  special  statutes,^  by  a  special  prooeed- 
lng,u  instituted  within  a  specilied  time.^ 

2.  A  marriage  may  be  void  for  all  intents  and  pnr- 
jposes  unless  and  until  duly  confirmed,^  but  if  duly  con- 
firmed, valid  ab  initioM  Thus,  the  marriage  of  a  lunatic 
is  voidyi^  but  if  he  recovers  lucidity,  and  cohabits  with  the 
other  party,  he  confirms  the  marriage,  and  it  is  valid  ^ 
without  new  ceremony,  i?  f^o  tl^is  class  belong  marriage^ 
which  for  incompleteness  pr  unreality  of  the  consent  are 
void  as  wanting  the  essenti^^l  ,CQntracjt»^^  and  which  are 
inchoate  and  incomplete-ratber  than  voidable  mai-riages.^* 

3.  A  marriage  invalid  for  wanjt  pf  age  partakes  of  the 
characteristics  of  both  .the  above-described  classes.^  It 
may  be  avoided  with  or  withonjt  judicial  proceeding,^  or 
it  may  be  confirmed.^^ 

4.  A  voidable  marriage  of  the  first  class  cannot  be 
confirmed.^  Thus,  no  condnct  pr  cohabitation  can  reu' 
der  a  consanguineous  marriage  unimpeachable.^^  A  void- 
able marriage  of  the  second  class -need  not  be  avoided.^ 
Thus,  the  marriage  of  a  man  with  a  woman  who  has  con- 
cealed from  him  her  pregnancy  by  another  man  is  void, 
unless  after  discovering  it  he  waives  it  by  cohabitatioi^ 
etc.» 
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Ttftiff^Mt  'liAfUUAOB0. 


1^ 


1  GaveU  9.  Friiioe,'];«w  B.  lOBx.  3«6i  poitf  SS  ee»«4,  SB.  T2, 148-147. 

2  ▲nghtie.  1  PbilUm.  '^1;  ^oulmu.9.  Jiadgtoy,  7  III.  IW3;  CarpMttyr 
9. Smith, .24  Iowa. ,2W:  Hiirrlson,  2iMU. 468;  Ferry. 2 Palge^SOl :  wmte 
V.Lowe,  1  iiedt.'m;  Itowei!8rU>W)).,£q.fiM;  aBtbliigs 9. WUUiimi,« 
IreU.4»7;  pcxf.SH?. 

1  See  po«/,  SS  14^147. 

4  SeeiKM/,  $S6:2^. 

«  Anglitie,  1  rhliUm.  2ffl;  T«i]ng.«.fKi9l«r,.l  BUI Eq. MS. 

J  Pci«<t§M7- 

14;  CaveU  v.  Friuoe,  Law  It.  (^£x.m;  Harrison,  22  Md.  48). 

»  Barrtoou  9.  mate,  fi  ^fl.-4G9. 4^1  jrmt*  S  ^4$- 

10  See  Cropsey  9.  lic^^i^ey ,  $0  B^l).  47 ;  jf^t,  S  145* 

11  Cbap.  xix.,  SS  143-147. 

>12   Rex  9.  Jaoobs,  1  Moody 'CO.  140;  CaL  Civ.  Code,  S  tt« 

13  See  SS  150,  191. 

14  i>M<.S151. 

15  Bawdou,  28  Ala.  565;  8e»4»9tM  aMI« 
JUi  Cgle,A6Q«ea«^:«eejwi/,:$;«l. 

17  Ashe's  C9iie,T^t^.Qh,m;mU,%4»» 

18  See  post  J  chap.  xiv. 

19  Kopi»6e4.jWrdUM}««  77.«foiic«,  194;  Wai;wlik  «.  Coop6r,ft  SoMdi 
659. 

20  Tbis  incapacity  Is  said  ■t»  .l^.djie  ^bptli  to  j>)^aiGal  iocapaeity  to* 
eoiisaminate  tlie  marriage,  and  to  the  fact  tU&t  luaDts  cannot  maius  a 
Talid  contract:  see  cases  in  St»  55-68. 

21  Seei>o«<,SS58,I45,J49. 

22  8eei»o«MS58. 151. 

23  Beoause  individniAi  cstano^by  40BM9at  do  smBiy  with  a  legii 
jHPohlbition. 

24  See  post,  SS  68.  72, 151.  But  see,  as  to  effect  of  insinceri^  and 
delay  incases  of  Impotence,  jMw^  S^ 67. 

35  Jfluvme.  1,5  La.  A^.  i4fi ;  ,|ia9^  SS  Iff^Hl. 

26    Carris,  U  N.  J.  ^q,  5I6, 503;  j»q<|,  |S  15Q.  151. 

§S2.  Saq;>laaatigiMi.  — An  invalid  marriagre  is  not 
lawful,  because  it  i»not in  ^ama-marriage:  in  this  sense,  it 
is  ille^l;  bat  a  macriage  Hle^y  be  prohibited  by  law,  and 
therefore  be  illegal,  and  yet  be  valid.  Thus,  sometimes 
the  law,  besides  regaiding  an  attempted  marriage  as  a 
nullity,  punishes  the  parties  for  the  attempt,  as  in  oases 
of  misoegenation.^  Sometimes  it  recognizes  the  marriage, 
bat  punishes  the  parties  for  manrying,  or  for  marrying  in 
the  way  pursued;  as  in  Maryland,  where  a  marriage 
without  license  or  publioatlon  of  banns  is  valid,^  but  the 
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parties  are  ftned  $100  eaoh.^  Sometimes  it  will  not  recbg- 
tiize  a  marriagei  but  there  is  no  penalty ;  as  in  Massachu- 
setts, where  if  a  woman  in  good  faith  marries  a  second 
time  when  her  husband  has  been  absent,  unheard  of,  for 
seven  years,  if  he  be  really  not  dead  at  the  time  of  the 
second  marriage,  this  is  void,^  but  she  is  not  punishable 
for  bigamy.^  Laws  with  these  various  effects  are  found 
In  the  different  States.  The  marriage  of  a  minor,  without 
the  consent  of  his  parents,  was,  in  England  under  Lord 
Hard  wick's  act,  void ;  ^  in  Scotland,  voidable  for  one  year ;  7 
in  Maryland,  simply  prohibited. ^  The  rules  for  determin- 
ing whether  a  statute  prohibiting  a  marriage  renders  it 
void  or  not  are  thus  of  great  importance.? 

1  See  postt  S 152,  et  seq. 

2  Blackburn  «.  Crawf or^ls,  3  WalL  175. 

9  ReY.  Code,  1S78,  art.  72,  $S  108. 109;  see  lowaRev. Code,  1880,  S  8Uk 
4   Williamson  v.  Parlslen,  1  Johns.  Gh.  112;  post,  %  78. 

6  Glass,  114  Mass.  663;  post,  S 100* 

'   6  Jones  v.  Bobihson,  2  Philllm.  285;  Piers,  2  H.  L.  Cas.  SSL 

7  Bex  V.  Jacobs,  1  Moody  C.  C.  140. 

8  Bev.  Code,  1878,  art.  72^  i  110;  post,  %  97. 

9  Sees 53. 

§  53.  Rules  of  constractioii.— Marriage  is  favored 
>by  law,i  and  therefore,  unless  by  express  words  a  stat- 
ute goes  to  the  validity  of  a  marriage  (i.  e.,  unless  there  are 
words  of  nullity),  it  will  be  held  to  affect  its  legality^ 
only.8  A  statute  referring  to  the  formation  of  marriage 
will  be  made  to  harmonize  as  far  as  possible  with  the 
pre-existing  law.^  Thus,  statutes  prescribing  particular 
formalities,  s  but  not  declaring  that  if  such  prescriptions 
are  disregarded  the  marriage  shall  be  void,  are  held  to 
be  directory  only;  to  affect  the  legality,  but  not  the  va- 
lidity of  a  m-arriage.o  So,  statutes  forbidding  certain 
parties,  as  a  negro  and  a  white,''  to  marry.^  And  a 
statute  declaring  a  marriage  "  void,"  but  not  expressing 
any  intention  of  changing  the  pre-existing  law,  will  not 
.be  deemed  to  make  a  marriage  formerly  voidable  abso^ 
(lutely  void;d  as  in  Maryland,  where  a  marriage  between 
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declaring  aacli 


leld  voidable  only,  nnder  a  statute 
iages  Toid."'    And  t   -   '   '        '  ■  • 


yL^,  .u<,^  o  ^...auoi  of  aroidiuf;  a  void  marriage,  witlioiic 
tiddinji  that  such  marriage  shall  ba  valid  until  avoidmi. 
doea  not  thereby  reader  such  marriage  voidable  only,  If 
void  absolutely  by  the  pre-esisting  law." 
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CHAFTBE  Xin. 


Abt.  I.  In  Oereral,  s  m. 


Vm.    ESISTISO  Mabhiaqe.ss  73-79, 

Article  I. — In  Gesekal, 


g  54.    Division.— A  parly  may  be  generally  inca 
of  marrying,  or  Incitpabte  of  formiug  a  particular 


i^f^,  l)eeaxM»i>f  (1)  want  df  ttf^*;  (2)  litiWt  of  ifMtftiA}  eik* 
paeity  to  nndeAstasid  tlie- mittu^  of  tbo  aet;  C^)  wniit  of 
j^fayskal  capaiSty  to  totssvtimkatf^  fbe  imrrWagA  (impo- 
toBoe);  (4)  rekhtioaship  by  tAoo^  (oonsfataft^iiiity)  or  mais 
riage  (a^Qaity)  With  tbe  0fDe»  plisrfiy;  (8)  oivll'COtiditilon  of 
servitude  (slaveryV,  (6)  Nloo;  (7>  an  existthtlf  marriage 
with  another  party.  The  incaiiaolties  of  p«feeoncract,i  of 
relationship  by  carnal  knowledge/^  of  religlbus  belief,* 
bare  no  existien'co  tiow. 

1  Cheney  «.  Arnold,  1 5 1^.  T*  $15^;  8!fi»  _,  tfiiw  xaUifir  eec^esiMHe  law : 
see  Baxter  v.  Bti6kle> ,  i  Lee,  42 ;  Keg.  v.  iDllls,  10  Clark  A  F.  M4«  763, 784. 

2  Wing  V.  Taylor, itSfmb,  Jt T. 27& 

9  FbilA  V.  WUUaiiksoDi  l»  Pttlia.  176,  Ift;^  and  Me  Cotm  v.  Kenny, 
lMiMas8j-3d7% 

Article  II.^WAi^r  of  Aob. 

S  8k.  waut^f  tif^t  efRScC  oit 

556.  At  common  law. 

557.  Bystatnte. 

iW.  How  avoided  and  eonflrmed. 

§  55.    "Want  ol  agei  effect  of  .—Want  of  age  may 

render  a  marriage  void,  voidable,  or  simply  illegal,  i^* 

1  Compare  Elliott  r.  Ourr,  1  Ens.  £c.  166, 168,  2  Philiim.  16;  Ark. 
Dig.  1874.  tf  4172:  Beggs  v.  State,  55  Ala,  108;  People  v.  Slack,  15  Mich. 
193,  200,203;  and  Snattier  «.  iBQite,  90  €Wo*l;  and  see  oattf,  )iS8:  poil, 
1233. 

§  56.  At  common  law.— Tlie  marriage  of  a  party 
under  seven  years  of  age  Was  lit  common  law  alMolutely 
void ;  1  of  a  male  between  seven  and  fourteen,  or  a  female 
between  seven  and  twelve,  voidable; '  of  a  male  over 
fourteen  or  female  over  twelve,  valid.*  The  age  of  pu- 
berty was  by  the  common  law  twelve  in  females  and 
fourteen  in  males.^ 

1  1  Bish.  M.  &  D.  S 147;  1  Blackst  Com.  486;  Beeve  Dom.  Bel.  237; 
2  Bum.  £c.  Law,  434  a. 

2  Beggs  V.  State.  55  Ala.  106,  HI ;  Koonce  v.  Wallace,  7  Jmiea  ( N.  C.) 
194. 

3  Parton  v.  Hervey,  1  Gray,  119;  Bennett  v.  Smith,  21  Barb. 
441 ;  Governor  v.  Rector,  10  Biinipb.  57,  bl ;  post,  $  57. 

4  Rex  tv  Gordon 
Governor  v.  Bector 


1, 1  Buss.  A  R.  G.  C.  48;  Arnold  r.  Earle.  2  Lee,4Q9s 
,  10  Homph.  57;  Pool  v,  Pratt,  1  Chip.  D.  252, 253. 


il  TOE  FABms.  §§  57-Sa 

g  57.  By  statute.— In  mont  States,  Btatates  praacribe 
si  what  agu  a  party  nmy  marry.'  Such  statutes  are  to  lie 
oenBtmed  Recording  to  tlie  rul«8  in  section  53,  aud  Id  tlie 
ftlisenoe  o£  words  of  nullity,  leave  the  oonimon-lan- riila 
In  foice,  and  aflect  tlie  legality  and  Dot  the  validity  of  n 
marriage  ^  (tlinngli  the  cootrary  Bueius  to  have  aomttlmes 
tieen  asaumeil'!).  As  a  result,  in  some  States  the  common- 
law  rule  still  exists;  '  in  others  the  ages  of  eighteen  for 
males  and  fourteen  for  femalea.s  or  sixteen  tor  males  and 
fourteen  for  females.'  are  adupted;  hut  the  uiurriBBe  of  a 
party  under  the  statutory  age  is  generally  held  voidable 
al  moat.'  Parents'  consent  is  n  mere  matter  of  form,  and 
generally  not  necessary,  under  the  stacuti!S,to  the  validity 


a.  R.  C.  I! 


3,  withArlc.Dig.lS74,S*r 
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I.  Stntth,  il  Biub.  t! 


§  58.  Ho-w  coufiimed  Eiud  avoided.  —  Non-age 
lenders  a  marriage  voidable  only:'  void  unless  eon- 
firmed.3  or  valid  uoless  avoided,'  It  is  conlirnied  by 
ackoowledgm^it  or  coliabltation,  wh<m  both  the  pat- 
ties are  of  full  age,*  It  may  be  avoided  with  or  without 
deoi^.s  Pot,  in  the  absence  of  a  special  stalutCj'  no 
decree  la  necessary'  (thoogli  «iie  may  be  obteiD«4^),  b«t 
when  tbe  minor  comea  of  age,  either  party  may  avoid  the 
manlage  by  refasing  to  acknowledge  tt,  or  to  cofaablt.* 
Feriiaps  » tbto  may  be  done  even  during  -the  minority,  by 


u 


§  59    ^  "  THE  PABTIB8.  48 

the  minor  himself ,i^  or  by  the  adult.'^ '  In  principle  it 
can,  wli^re  the  marriage  is  considered  Toid. unless  con- 
firmed.^ An  infant's  guardian  may  liave  tlie  adult  en- 
joined from  cohabiting  or  interfering  witli  the  infant 
until  the  latter's  majority. ^^  '*  Majority  "  in  tliift  section 
means  full  age  for  marriage.^ 

1  Ante,  S  57,  note  7;  and  see  atUe,  S  91* 

2  Shafber  «.  State,  20  Ohio,  1. 

3  Walls  V.  8tate,  32  Ark.  570;  CaL  Civ.  Code,  SS  82, 83. . 

4  BegKS  r.  State,  55  Ala.  108,  il3;  Cotilcy  v.  State,  65  Ala.  182; 
Walls  r.  State,  82  Ark.  570:  Cal.  Civ.  Code,  $  82;  CkKKlwlu  v.  Thompran, 
2  Greene,  32»:  People  v.  Slack,  15  Mich.  IMS;  Coleman.  6  City  H.  Rec. 
8:  Koouce  c.Wallace,?  Jones <N.C.)1M ;  Suailier  r.  State, 20  Ohio,  1; 
Warwick  v.  Cooper,  5  Sneed,  <iW|  tiovenior  v.  Sector,  1«  Uum|»li.fl^, 
61;  post,  S§  150, 151. 

6  i\>«<,  §§  139-149. 

«   Walls  V.  State,  32  Ark.  670. 

7  Bennettv.  Smith,  21  Barb.  430. 

8  CaL  ClT.  Code,  S  82;  Ky.  O.  8.  1881,  p.  518;  Boon  9.  Fontaine,  I 
Bev.  Leg.  (L.  G.)  51tf,  4  Be  v.  Leg.  (L.  O.f  163;  Bennett  9.  Smltli,^! 
Barb.  439. 

9  Deed  v.  McBeed,  67  III.  54S;  People  «.  Black,  15  Mich.  193. 

10  See  discussion  in  People  o.  Slack,  15  Mich.  193,  209,  203;  and  1 
Blsh.  M.  A  D.  §  14»;  Reeve's  Doni.  Uel.  237;  Bolle  Abr.  34L 

11  See  Deed  v.  McDeed,  67  111.  546;  People  9.  Bennett,  89  Mich.  99% 
209;  Aymar  v.  Eoff,  3  Jol^us.  Ch.  49. 

12  People  p.  Slack,  15  Mich.  193. 200, 203.  .    , 

13  Deed  v,  McDeed,  67  111.  646 ;  ShaCber  o»  State,  20  Olilo,  L  , 

14  Aymar  r.  Roff,  3  Johns.  Ch.  49. .  . 

15  Warwick  V.Cooper,  5  Hneed,  659, 660. 

AbTICLB  III.— WAMT  of  MBMTAL  CAPACtTT. 

S59.   Want  of  mental  capacity,  effect  oL 

S  60.    Defined. 

S  61.   How  avoided  and  confirmed. 

[Note. — Want  of  cajiacity  to  consent  to  marriage  is 
both  an  incapacity  of  a  party  and  a  negation  of  tlie  con- 
tract, and  therefore  could  be  properly  considered  in  either 
this  chapter  or  Chapter  XIV.  It  is  more  in  accordance 
with  usage  to  consider  it  here.] 

§  59.  "Want  of  mental  capacity,  e^ct  of.— With> 
out  mental  capacity,  there  can  be  no  consent;  ^  without 
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ent,  theia  can  be  no  marriage  ;3  but  conaeDt  may  1ie 
^..,Q  after  the  celebration,'    These  three  mien  liaTS  uot  ,, 

ftlwajB  beeu  recoftnizeil.  and  <>vant  of  mental  capacity  has  I J 

tlierefore  been  in consi stent  1j  beld  to  render  a  inarriage  % 

(l)vold*— a  mere  nullity,  incapable  of  ratiticolion;' fi) 
valid  unless  avoided  ° — a  binding  marriage,  which  caunot 
be  questioned  collaterally,'  or  after  the  death  of  a,  panj.' 
tmleaa  duly  avoided;"  (3)  void  unlesn  ratified  i°—ao  in- 
choate marriage  to  which  the  needed  consent  may  be 
given  if  the  party  acquires  capacity,  and  desires  to  cou- 
lirm  his  act.'i    Concealed  insanity  may  be  a  badge  uF  i, 

fraud.'"    Insanity  is  In  some  States  a  cause  for  divorce, ■»  jl 


;.  Ecc.  HSi  I  Eng.  Ec.  I. 
!:  tomshUl  p. 
Smith,  if  Ml 


I;  EkWdon.lS  Ala.  Ki;  rowrlli 
Huui'  tit;  rfciiKiiiBp  i  inutu,iv£i  ^umehill  r.  Mnrmy.l  Ulaml,  (7^j 
Mldaietnrtmgh e. liocheller,!^  Maei.  HHi  Waril  i. Dniitiey. :.>1  Hiss. 
4tl):  Smlth,llMl£9. 'JU;  Trueg.  KBOn^,  !1  K  H.  B3:  Keyta.  2»  N.H. 
bat;  Christie,  ClorliH,  4a  Baib.KS:  Cnunp  r.Morsm,  Sired.  Eij.llli 
Fottern.Meuu.l  Spear Eq.u9;  ClEniFulE.IMattia(ju,3Rlt;>i.  93. 
t    Wnnl  «.  DulBncf,  13  Misa.  419,  U3;  Crump  n.  Uoitroo,  >  Ireil. 


Eq.»; 


ID    Cole.  S  Sneed,  «7. 

li    Eeyex,  33  N.  B.  S^;  eee  Hwnaker,  IS  HI.  W,  IM. 
13    SeopD,(,SSGl,234. 

g  60,  Defined.— The  mental  incapacity  in  a  party 
which  affects  the  validity  of  a  marriage  la  such  as  renders 
him  incapable  of  understanding  the  nature  of  the  act  and 
its  consequences;'  or  of  enleringinto  ordinary  contracts,' 
or  of  managing  liimself,  bis  property,  hia  affairs.^  There 
must  be  a  derangement  of  the  mind;^  mere  weakness  of 
intellect,^  or  eccentricity,  will  not  sufHue.^  If  a  derange- 
ment ia  shown,  the  extent  tliereof  will  not  be  inquired 
Into;'  it  need  not  be  permanent.*  Itut  It  must  ejiist  at 
the  tim«  of  the  marriage ; '  patozyama  of  insanity  before 
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maTriage,^^  or  the  deTelopment  thereof  after,  will  not  suf- 
fice.ii  A  marriage  of  an  insane  person  during  a  lucid 
interval  is,  in  the  absence  of  statute,^  valid. ^  Mere 
intoxication  is  not  sufficient,^^  but  if  it  has  caused  com- 
plete unconsciousness,^^  or  madness,^*  or  has  been  pro- 
duced by  fraud,^^  the  marriage  is  void;  and  where,  by 
statute,  an  habitual  drunkard  could  make  no  contract  to 
bind  his  estate,  he  was  held  competent  to  marry,  though 
his  contract  in  consideration  thereof  was  void.^  Deaf 
and  dumb  persons  are  not  idiots  in  law,  and  are  mentally 
competent  to  marry.^  Facts  which  constitute  mental 
incapacity  must  be  distinguished  from  facts  which  may 
be  adduced  in  proof  thereof;  going  through  a  marriage 
ceremony  correctly  raises  a  presumption  of,  but  does  not 
prove,  soundness  of  mind«^  An  inquisition  is  prima  facie 
evidence  of  sanity  or  lunacy;^  but  this  evidence  may  be 
rebutted.^  Mental  capacity  is  presumed,^  but  perma- 
nent insanity  being  shown,  the  burden  lies  on  the  party 
alleging  a  lucid  interval.^  We  have  not  seen  a  case 
where  tlie  presence  of  the  taint  of  hereditary  insanity,  with 
manifestations  of  occasional  paroxysms,  has  of  itself  been 
held  to  be  cause  of  dissolving  the  marriage.^ 

1  True  v.  Ranney,  21 N.  H.  Si ;  Ward  v.  Dnlaney,  23  Miss.  410, 41S. 

2  Mlddleboro  r.  Rochester,  12  Mass.  S6Si  Anonymous,  4  Pick.  32; 
Atkinsou  v.  luJiabUauts,  4tt  Me.  610;  Ward  v,  Dolaney,  23  Miss.  410, 414. 

3  Browning  v.  Beane,  2  FhlUim.  68:  Turner  v,  Myers,  1  Hasg. 
Const.  4i4:  Miadleboro  v.  Bodiester,  12  Mass.  368. 

4  Foster  v.  Means,  1  Spear  £q.  6G9;  Cole,  5  Sneed,  67. 

6  Elzey,  1  Houst.  308;  Smith,  47  Miss.  211;  Patterson  v.  People,  40 
Barl).ti:jd. 

6  Ward  «.  Dulaney,  23  Miss.  410,  416;  Cole,  6  Sneed,  07, 82. 

7  Hancock  v.  Peaty,  L.  R.  1  P.  A  D.  336. 

8  Ligeyt  v.  O'Brien,  Mllw.  326;  Parker,  2  Lee,  382;  Smltb,  47  MISB. 

9  Lloyd,  66  lU.  87;  Wertx,  43  Iowa,  634:  Ward  «.  Dalaaey,  23  Mlai. 
410;  Smith,  47  Miss.  211, 217;  Baker, 82  Lid.  146. 

10  Hamaker,  18  lU.  137, 141;  Achey  «.  Stephens,  8  Lid.  4il;  Smith,  41 
Miss.  211;  tn/Va,  n.  26. 

11  PameU.  2  Hagg.  Const.  169;  Carry,  1  Wlls.  236;  Lloyd.  66  DL  87; 
Wertz,  43  Iowa,  634;  Powell,  18  Kan.  871. 

12  Turing,  1  Ves.  A  B.  140.   See  16  Geo.  2.  o.  10;  Alex.  Brit.  St.  766. 

13  Turner  v.  Myers,  1  Hagg.  Const  414;  Scott*.  Paquet,  4  L.  C.  Jar. 
149;  Q.  B.  1U67.  ^^ 
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14  IHxon,  22  N.  J.  Eq.  91 ;  Clement  v.  Mattison,  3  Bleb.  93. 
lA  Jobnston  v.  Brown,  Ferg.  229;  Elzey,  1  Honst.  808. 

16  MenkioB  v.  Lightner,  18  lU.  282, 285;  Clement «.  MattlMiii  3  BielL 
93. 

17  Pm^S82. 

18  Imhofl  V.  Wltmer,  81  Pa.  St.  248. 

19  Harrod,  1  Kay  AJ,i, 

20  Browning  v.  Beane,  2  FhiUim.  69;  Tomer  v.  Hyen,  I  Hagg. 
Const.  414;  Parker,  2  Lee,  382;  Anonymous,  4  Pick.  32;  "Ward  v.  Div 
Lmey,  23  Miss.  410, 415.   But  see  Smith,  47  Hiss.  211, 218. 

21  Portsmouth,  1  "HBgg.  Const.  355:  Olen,  4  Desaus.  546.  See  Haynei 
V.  swaon,  6  Heisk.  560;  Johnson  v.  Kmcade,  2  Ired.  £q.  470. 

22  Keys  v,  Norris,  6  Rich.  Eq.  888. 

23  Browning  v.  Beane,  2  Philllm.  69:  Corbit  v.  Smith,  7  Iowa,  60; 
Powell,  27  Miss.  783;  Smith,  47  Mlss,  211,  217;  Hlx  v.  Whlttemore,  4 
Met.  645. 546;  SlaiB,  9  Mo.  Ap.  96. 

24  Tomer  v.  Myers,  1  Hagg.  Const.  414:  Wray,  33  Ala.  187;  Frazer,  2 
Dei.  Cb.  260;  Ferry  v.  Bufflngton,  11  Ga.  337 ;  Smith,  47  Miss.  211, 217. 

25  Smith,  47  Miss.  211, 219.  See  also  HanudLer,  18  HI.  149;  Achey  v. 
Stephens,  8  Ind.  411. 

§  61.  How  avoided  or  oonfirmed.— The  marriage 
of  a  party  who  has  not  the  mental  capacity  to  consent 
may  be  confirmed  by  such  party  if  he  becomes  competent, 
and  then  acknowledges  the  marriage  or  continues  the 
cohabitation.!  If  he  dies  without  a  lucid  interval,^  or  if, 
gaining  lucidity,  he  refuses  or  fails  to  recognize  the  mar- 
riage as  existing,  the  marriage  is  absolutely  yoid,^  and  no 
marriage  rights  attach.^  So  that  no  decree  of  nullity  is 
necessary,^  unless  by  virtue  of  some  unusual  statute.* 
Still,  a  decree  may  be  obtained ,?  by  the  party  himself  if 
he  becomes  lucid,^  by  his  committee  or  guardian  if  he 
does  not,®  and  even  by  the  other  party  if  the  insanity  was 
unknown,!^  declaring  that  no  marriage  exists. ^^  The 
court  may  pass  such  decree  in  the  exercise  of  its  ordinary 
equity  jurisdiction,^  or  of  special  st^^utory  jurisdiction,^ 
or  of  divorce  jurisdiction.^^  Ordinarily  the  decree  is  one 
of  nullity— that  the  marriage  never  existed  ;i^  but  under 
a  divorce  statute,  it  has  been  regarded  as  strictly  a  decree 
of  divorce — dissolving  a  valid  marriage.^^^  When  made  a 
cause  for  divorce,  the  word  ** divorce"  should  be  taken 
in  its  meaning  of  decree  of  nullity, ^^  and  alimony  not  be 
awarded.^ 
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1  Cole,  5  Sneed,  97 ;  see  Ashe's  Case,  Prec.  Ch.  208:  Secor,  1  JIIcAr. 
630;  Sabalot  v.  Populus,  31  La.  An.  854;  Wightmau,  4  Jolms.  Cb.  M3s 
lAcKeuuy  v.  Clark,  2  bwau,  ;(21;  putt,  H  16U,  151. 

2  As  iu  Christy  v.  Clarke,  45  Barb.  529, 543. 

8   See  Jeiiklus,  2  Daua,  102, 104 ;  Foster  v.  Means,  1  Spear  £q.  569. 

4  Jeukliis,  2  Daua,  102. 

5  Kawdou,  28  Ala.  565, 567 ;  PoweU,  18  Kan.  371, 879. 

6  Brown  v.  Westbrook.  27  6a.-i02;  Stlckey  «.  Mather,  24  Hon,  461; 
WUer  V.  LoCkwood,  42  Vt.  720, 723. 

7  Hancock  v.  Peaty,  L.  B.  1  P.  4;  D.  335;  Rawdon,  28  Ala.  566;  Pow« 
ell,  18  Kan.  871;  True  v.  Kauuey,2l  N.  H.  52,  53;  Wlghtuiao,  4  Johns. 
Ch.  34ii;  Crump  r*  Morgan,  3  Ired.  Kq.  01;  Wiillamsou,  8  Jones  Eq* 
44«}:  Waymire  v.  Jetmore,22  Ohio  Bt.  271;  po*t,  H  13!>-141;  see  abo  ^$ 
14^147. 

8  Turner  v.  Myers,  1  Hagg.  Const.  414;  Wlghtman,  4  Johns.  Ch.  343. 

9  Waymire  v.  Jetmore,  22  Ohio  St.  271;  and  see  Hancock  v.  Peaty, 
L.  K.  1  P.  dc  D.  835;  Portsmouth,  1  Hagg.  Const.  855;  Mordauut,  L.  ii. 
2  P.  &  D.  109;  Baker,  L.  K.  5  P.  D.  14^:  L.  U.  6  P.  D.  12;  Brown  v, 
AVestbrook,  27  6a.  102;  Montgomery,  3  Barb.  Ch.  182;  Johnson  v.  Kin- 
e^e,2  Ired.  £q.  470:  Crump  v.  Morgan,  3  Ii-ed.  Jkuq.  9i;  Clement  v. 
MatUson,  3  Blch.  98;  Thayer,  9  B.  1. 377, 882, 386. 

10  Barker,  63  N.  Y.  409;  Smith,  47  Miss.  211.215;  Hancock  v.  Peaty.  L. 
B.  1  P.  &  D.  885,  841.  Concealed  insanity  is  fraud:  Keyes,  22  N.  U. 
553.   But  see  Hamaker,  18  lU.  139, 140. 

11  Po«^Sl41. 

12  Waymire  «.  Jetmore,  22  Ohio  St*  271, 274;  j>o<f,S  140. 

IS  Cal.  ClT.  Code,  1881,  SS  82, 83 ;  Mass.  Q.  8.  p.  809 ;  Va.  C.  1871,  p.  861  i 
Wis.  B.  8. 1878,  S  2850;  Wiser  v.  Lookwood,  42  Yt.  720. 

14  Ga.  R.  C.  1878,  §  1712:  Brown  v.  Westbrook,  27  6a.  103;  and  see 
Bawdon,  28  Ala.  565, 567 ;  Kl2ey»  1  Houst.  308, 309, 818;  ,Md.  B.  C.  1»78»  p. 
480;  Smith,  47  Miss.  211, 216. 

15  Wightman,  4  Johns.  Ch.  84S ;  pott,  $  141. 

16  Brown  «.  Westbrook,  27  Qa.  102. 

17  1  Bish.  M.  &  D.  S  95;  see  '*  divorce  *'  thus  oiedt  Johnson  v.  Kl» 
eade,  2  Ired.  Bq.  470, 475;  pott,  SS  139. 143, 198, 230. 

18  Powell,  18  Kan.  371, 380. 


Abticlb  rv.— Want  ^f  Physical  Gapacitt. 

S  62.  Want  ot  physicftl  capacity,  effect  of. 

(63.  Defined. 

S64.  Bule  as  to  avoidance. 

S  65.  In  detail. 

566.  Proof. 

567.  How  avoided. 

§  62.   Want  of  physical  capacity  to  oonBom* 
mate  the  marriage  (impotence),  effect  of.— Want  of 

physical   capacity  reuders   consummation^  imposttiblet 
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and  tbe  marriage  is  voidable,^  or  by  statute  void ; '  but  in 
the  absence  of  statute  or  ecclesiastical  jarisdictiou,  it  may 
be  no  impediment;^  tbough  if  concealed,  it  may  be  a 
badge  ol  fraud.^  Such  marriage  is  generally  valid  unless 
avoided.  <^  Impotence  is  very  commonly  called  a  cause 
for  divorced 

1  Po$tf  cb»p.xrl, 

2  Post,  S  61 ;  P.  V.  S.  37  L.  J.  Mftt.  CS8. 80. 
9    GuUck,  41  N.  J.  L.  13. 

4  Anon.  24  N.  J.  £q.  20. 

ft  Post,%B2. 

$  Smith  V.  Horebeaa,  0  Jones  Eq.  860;  mte,  %  « ;  pott,  S  67, 140-144. 

7  Post,  %  236. 

§  63.  Defined.~If  a  party  is  permanently  unfit  for 
■sexual  intercourse,  he  or  she  is  not  competent  to  marry.^ 
"  Without  sexual  intercourse  the  ends  of  marriage— the 
procreation  of  children  and  the  pleasures  and  enjoyments 
of  matrimony--cannot  be  attained.*'  ^  For  three  reasons 
one  should  not  be  bound  to  another  with  whom  he  cannot 
eonsuuimate  marriage:  (1)  because  the  chief  purpose  of 
marriage  cannot  be  fulfilled;  (2)  because  without  legiti- 
mate gratification  the  temptations  to  evil  courses  are  not 
removed;  (3)  because  of  the  danger  to  health  from  inef- 
fectual attempts.' 

1  This  is  the  gist  of  the  whole  law. 

2  G..  L.  K.  2  P.  A  H.  287;  Deane  v.  Aveling,  1  Bob.  Ecc.  279, 298; 
■Biigga  V.  Morgan.  3  Phillim.  325;  B.,  28  £ng.  L.  ft  £q.  95. 

3  Dr.  Lushington,  in  Anonymoas,  Dea.  &  Sw.  298-300. 

§  64.  Rule.— If  from  some  incurable,!  physical,^  or 
psychic  *  defect  of  one  party  to  a  marriage  sexual  inter- 
course ^  with  the  other  party  ^  is  impossible  in  a  complete  ^ 
and  natural  ^  manner,  or  impracticable  without  the  use  of 
violence'  or  danger  to  health,^  and  if  the  defect  existed 
at  the  time  of  the  marriage,!^  unknown  to  the  party  com- 
plaining,!!  upon  the  application  of  said  party  to  the  proper 
oonrt,!^  and  upon  strict  proof  ^  of  facts  making  out  such 
a  case,  the  marriage  will  be  declared  null  and  void  o^ 
initio,^^  unless  such  complainant  is  insincere  ^^  in  briugiug 
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the  suit,  or  has  been  guilty  of  unreasonable  and  unez* 
plained  ^*  delay,^*^  or  is  barred  by  a  statute  of  limitation.^ 
The  validity  of  such  a  marriage  can  only  be  questioned 
in  the  lifetime  of  both  of  the  parties,  and  by  the  party 
"Who  suffers  an  injury  from  it.^^ 

1  Stagg  r.  Edgecomb.  3  Swab.  A  T.  240 ;  AnonymouB,  85  Ala.  226, 239; 
Ferris. SCODD.  IW;  Q.,'M  Md.  401;  Kempf,  84  Mo.  211,  218;  Bascomb, 
26  N.  U.  267:  MorreU,  17  Hun,  324, 326;  Norton,  2  Aiken,  188. 

2  Ewens,  33  L.  J.  liat.  Oas.  37;  Williams,  2  Swab.  A  T.  240;  Keith. 
Wright,  618. 

3  H.,  3  L.  B.  D.  126;  O.,  2  L.  B.  D.  287;  O.  v,  T.,  1  Spinks,  189. 

4  See  Deane  v.  Avellng,  1  Rob.  £cc.  27lu 

5  Anonymous,  22  Eng.  L.  A  Eq.  637 ;  Ousey,  L.  B.  3  P.  A  D.  223 ;  H.  v. 
C,  1  Swab.  &  T.  605;  Essex,  2  How.  St.  Tr.  786. 

6  Deane  «.  Avellng,  1  Bob.Ecc.  279;  Lewla  v.  Hay  ward,  85  L.  J. 
Hat.  Cas.  106.     * 

7  Deane  r.  Avellng,  1  Bob.  Ecc.  279;  B.,  28  Eng.  L.  A  Eq.  95;  G.,  SI 

Md.406. 

8  O.,  L.  B.  2  P.  &  D.  287, 291. 

9  H.,  3  L.  B.  D.  126;  Pollard  v.  Wyboome,  1  Hagg.  Ecc.  725;  S.  •.  SL. 
S  Swab.  &  T.  240;  F.  v,  D.,  4  Swab.  &  T.  86. 

10  Brown,  I  Hagg.  Ecc.  523 ;  Powell,  18  Kan.  371 ;  G.,  33  Md.  401 ;  Baa* 
comb,  25  N.  H.  267. 

11  Morton  r.  Seton,  3  Philllm.  147;  G.  33  HO,  401.  But  see  GoUck,  41 

Vm  W.    L.    13. 

12  Po«^  S  67,  chap.  ziz. 

13  M.  r.  B.,  3  Swab.  A  T.  650;  U.  v.  J.,  37  L.  J.  Mat.  Cas.  7;  T.  v.  D.,8S 
L.  J.  Mat.  Cas.  51;  Brown,  1  Hagg.  Ecc.  523;  Welde,  2  Lee,  578;  Newell, 
9  Paige,  25;  Devanbagh,  5  Paige,  554;  Lorenz,  93  111.  376. 

14  Pott,  i  HI, 

15  Cuno,  2  L.  B.  D.  614,  Law  B.  2  H.  L.  S.  300;  S.  v.  A.,  L.  B.  3  P.  D. 
72;  Lorenz,  93  111.  376. 

16  Lewis  V.  Hayward,  35  L.  J.  Mat.  Cas.  51 ;  Castleden,  9  H.  L.  Cas. 
186;  Eweus,  9  Jnr.  N.  S.  ISOl ;  Marriott  v.  Burgess,  33  L.J.  Mat.  Cas.  2tt3s 
Beyuolds,  45  L.  J.  D.  Div.  89;  Lorenz,  93  111.  376. 380. 

17  S.  V.  A.,  L.  B.  3  P.  D.  72, 75;  M.  r.  B.,  3  Swab.  A  T.  580;  Brlggs  v. 
Morgan,  2  Hagg.  Const.  324:  Anonymous,  Dea.  &  Sw.  205;  Guest  e. 
Shipley,  2  Hagg.  Const.  321 ;  Norton  r.  Setou,  3  Philllm.  147:  B.  v.  M.,  2 
Bob.  Ecc.  580;  W.  v.  R.,  L.  K.  1  P.  D.  406;  Harrison,  3  Swab.  A  T.  362; 
Peipho,  88  111.  438.  It  is  difficult  to  see  how,  if  the  impotence  be  clearly 
proved,  acquiescence  can  niaice  the  marriage  valid;  It  could  not  in  the 
case  oi  cousanguluity:  Beggs  v.  State,  56  AUl  1U8,  112;  M.  v.  H.,  3 
Swab.  &  T.  592. 

18  Kaiser,  23  N.  T.  Sup.  602.  For  example  of  auch  a  statute,  see  CaL 
Civ.  Code,  i  83. 

19  P.  V.  S.,  37  L.  J.  Mat.  Cas.  80. 

§  65.  In  detail.— There  must  be  a  defect,  for  the  ab- 
sence of  sexual  iutercourse  alone  is  not  suiiicient,^  nor 
"be  refusal  to  have  intercourse,^  nor  the  refusal  to  allow 
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inspection,*  though  these  facts  may  be  evidence  thereof.^ 
The  defect  must  be  incurable,^  for  refusal  to  be  cnred  will 
not  suffice,^  unless  the  cure  would  involve  an  operation 
dangerous  to  the  party's  lifej  or  doubtful  in  its  efficacy ,> 
or  would  be  impossible  without  the  willing  assistance  of 
the  afflicted  party ,<>  or  would  require  self-control  wliich 
he   will  not  exercise,  as  abstinence  from    self-abuse.^^ 
The  defect  must  be  one  of  copulation, ^^  not  of  repro<luc- 
tion,  for  barrenness  in  no  way  invalidates  a  marriage  ;i3 
and  the  fact  that  copulation  is  possible  in  an  unnatural 
manner,^  or  by  means  of  force,^^  is  no  defense;  though  if 
such  unnatural  copulation  has  been  had  and  conception 
has  resulted,  this  is  a  good  defense. ^^    The  defect  may 
consist  either  of  imperfection  in  the  structure  of  the  geni- 
tal organs;  u  or,  though  they  be  perfect  in  themselves,  in 
their  relative  unfitness  :!<  as  where  the  man  is  impotent 
-as  to  his  wife  though  of  full  powers  as  to  other  women ;  ^^ 
or  of  peculiar  physiological  trouble,^^  as  where  attempts 
at  intercourse  cause  hysteria  in  the  woman.^    The  defect 
must  exist  at  the  time  of  the  marriage;  ^^  if  it  arise  after- 
wards, though  from  causes  existing  at  that  time,^  it  is 
no  ground  for  avoidance,28  even  under  divorce  laws.^^   It 
must  at  that  time  have  been  unknown  to  the  party  com- 
plaining^ (except  in  case  of  a  special  statute^);  and  de- 
fects peculiar  to  age  are  presumed  to  be  known  to  those  who 
marry  late  in  life,  and  cannot  be  complained  of  .^^   Either 
the  man  or  a  woman  may  complain  of  the  other's  defect,^ 
or  of  his  ^  or  her  own,**  if  he  or  she  discovered  it  only 
after  the  marriage. ^^    Though  a  marriage  voidable  for 
impotence  cannot  be  ratified,^  silence  and  unexplained^ 
delay  may  be  a  bar  to  relief  ;^^  but  it  has  been  said  tliat 
if  the  case  is  clearly  proved,  no  delay  can  be  a  bar;S6  it 
can  only  go  with  other  facts  to  indicate  insincerity  in 
bringing  the  suit;8e  and  to  justify  a  court  in  refusing  re- 
lief when  the  evidence  is  conflicting  or  unsatisfactory;^ 
but  delay  may  by  statute  be  a  bar.^s 
1    Ferns,  8  Conn.  166. 
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2  S.9.A.,l..S.SF.D.72;£Uff.r«,L.B.3F.ftP.  136,128;  Cowley, 
m  Mass.  296. 

3  See  B.  *.  L.,  li.  B.  1  P.  *  IK  639;  Aaonymooa,  3$  Ala.  2S6»  288. 
See  c<mtru:  Porlon  v,  Laiumit,  17  L.  0.  Jux.  324. 

4  S.  V.  A.,  L.  B.  3  P.  D.  72;  MerriU,  126  Mass.  228. 

5  See  on/e,  S  <»4,  n.  1. 

6  Deyanbagh,  6  Paige,  ITS. 

7  W.«.H.,2SwalK*T.240.  U& 

8  a.,  L.  B.  2  P.  4k  D.  287.291;  P.  v.  L., L.  B.S  P.  D.  78. 
•    S.  V.  A.,  L.  B.  3  P.  D.  72,  73. 

10  S.  9.  £.,  3  Swab.  A  T.  240;  F.  v.  D.,  4  Swab.  A  T.  86. 

11  See  Deaue  v.  Ay^ing,  1  Bob.  £cc.  S78. 

12  Deaikev.AyeUiw.IBobuScc.279. 

13  Ibid.;  B.,  28  Bug.  L.  A  £q.  95;  liOWls  v.  Hayward,  19  L.  J.  M9/L 
Cas.  105;  ante,  §64,  uTtf,  7. 8. 9. 

H  O.,  L.  B.  2  P.  A  D.  287. 2(91.    See  ante.  S  64.  n.  9. 

15  Lewi8v.Haywaia,S9iL.J.Mat,Caa,107. 

16  .^te.  S  64.  n.  2. 

17  4»te,^M,n,&, 

18  Essex,  2  How.  St.  Tr.  786. 

19  iinte.  S  64.  n.  3. 

90   H..  3  L.  B.  D.  126;  P.  «.  L.,L.  B.  S  P.  IK7S;  G^L.  B.8  P.A  Bc 

287.291. 

21  ^te,S  64. 11.10. 

22  Ante,  S  64.  n.  11. 

88  Bascomb.  S5  N.  H.  267. 

84  ilMte.  S  64.  n.  10. 

85  .iiXe.S64.n.  11. 

86  Ga  ick.  41  N.  J.  L.  13. 

27  Brown,  1  Hagg.  Ecc.  523;  Briggs  v.  Morgan.  8  Hagg.  Const  8Mt 
W.  9.  H..  2  Swab7&  T.  'i40;  tihafto.  ^28  N.  J.  £q.  34. 

28  Briggs  V.  Morgan,  3  PhiUim.  325, 

29  MUes  V.  ChUton.  1  Bob.  Ecc.  684, 699. 

30  Norton  v.  Setou,  3  PhilUm.  147.     Bat  see  P.  v.  S.  37  L.  J.  MM. 
Gas.  80. 

31  Norton  V.  Seton.  3  PhiUlm.  147;  J>evanbagli,  6  Paige.  175. 

32  M.v.  H.,SSwab.&T.592. 

33  Ante*  S  64,  n.  16. 

34  Briggs  V.  Morgan.  2  Hagg.  Const.  384;  <nUe,  i  64,  n.  17. 

33   Cono,  LawB.8H.L.8.300;  S.9,A..L.B.3P.D.72;  Anonymoqii, 
Dea.  A  8w.  298. 8u). 

36  W.  V.  B..  L.  B.  1  P.  D.  405;  Harrison.  3  Swab,  ft  T.  362;  ante.  S  64* 
B.  15. 

37  AnUti9i»U.U. 

38  Kaiser.  16  Hun,  602. 

§  66.    Proof.— ImpoMibility  of  oonsummatioD,  due  to 
•tructural  defect,  bodily  weakness,  or  mental  condiUon, 
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must  be  proved.^  In  i^eneral,  a  decree  of  nullity  will 
not  be  granted  on  the  ground  of  malformation,  unless  the 
eidstence  of  incnrable  malformation  is  proved  by  a  medi- 
cal man  who  has  examined  the  organs  of  the  party  or 
parties.^  The  court,  •indej>endeutly  of  statute,^  can  com- 
pel the  defendant  to  submit  to  an  examination,^  and  can 
issue  an  attachment  to  prevent  his  or  her  removal  from 
the  jurisdiction.^  "  It  has  been  said  that  the  means  re- 
sorted to  for  proof  are  offensive  to  natural  modesty,  but 
nature  has  provided  no  other  means,  and  we  must  be 
under  the  necessity  of  saying  that  all  relief  shall  be 
denied,  or  of  applying  the  me^ns  within  onr  power.  The 
court  must  not  sacrifice  justice  to  notions  of  delicacy  of 
its  own."^  l?he  complainant  can  apply  for  an  order  "^  for 
examination,^  and  the  only  ground  for  refusal  seems  to 
be  the  defendant's  old  age  at  the  time  of  marriage.^ 
The  experts  testify  to  the  condition  of  the  parties'  sexual 
organs,  the  evidences  of  past  and  the  probabilities  of 
future  consummation.^  But  their  evidence  is  not  con- 
dnsive;  neither  a  ruptured  hymen  in  the  woman,^  nor 
apparently  fully  developed  organs  in  the  man^^  is  proof 
of  true  copulation;  not  is  an  unruptured  hymen  incon« 
sistent  TTith  the  fact  of  consummation.^  The  court  con- 
siders the  evidence  of  the  parties, ^^  with  that  of  the  ex- 
perts, and  if  after  due  trial  ^  (three  years  was  required  by 
the  eoclesiastical  law  i^),  consummation  has  not  been  had, 
a  presttrnption  of  impotence  is  raised.^^  Jq  cases  of  delay 
or  suspected  insineerity,  strict  proof  is  requtred.^^  And 
in  general,  the  burden  is  upon  the  defendant  to  show  the 
defect,  its  existence  at  the  time  of  the  marriage,  and  his 
or  her  ignorance  of  it.^* 

1  S8eca8escited»aft<«,S864,65. 

2  T.  V.  M.,  35  L.  J.  Mat.  Gas.  10;  L.  R.  1  P.  D.  81. 

I   Lebarron,35Yt.365,369. 

4  Brlffgs  V,  If  organ.  3  PblUlm.  325;  T.  «.  H.,  35  L.  J.  Mat.  Oaa.  lOt 
Aiion.  35  Ala.  t36;  SUafto,  2d  M.  J.  £q.  34;  Devanbagb,  ft  Paige,  556; 
Howell,  9  Paige,  25;  Ijebarron,  35  Vt.  3b5. 

ft   B.  V.  L.,  38  L.  J.  Mat.  Gas.  35;  L.  B.  I  P.  D.  639. 
6  Ld.  Sto\f«U.  Briggs  u.  Moi^gan,  3  Pbillim.  33ft,  1  Bog.  £c.  408.   Set 
Leberron,  35  Yt.  365, 369. 
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7  As  to  form  of  order,  see  Lebarron*  36  Yt-  S72. 

8  Cases  cited  infra,  n,i, 

9  Sliafto,  28  N.  J.  Eq.  34. 86. 

10  See  S.  V.  A.,  L.  R.  3  P.  D.  72;  M.  v.  H., 3  Bwab,  A  T.  8J7:  G.,  33 Md. 
401;  Lebarrou,  85  Vt.  365. 

11  See  T.  r.  D.,  L.  B.  1 F.  A  D.  127;  U.  v,  J., L.  B.  1  P.  &  D.  480;  F.  v. 
J).,  4  Swab.  &  T.  m\  M.  v.  B.,  3  Swab.  A  T.  550;  M.  v.  H.,  9  Swab.  A  T. 
617;  S.  V.  £.,  3  Swab.  A  T.  24U;  H.  v.  C,  1  Swab.  A  T.  606. 

12  M.  V.  H.,  3  Swab.  &  T.  517, 620,  622 

13  L.  V.  H.,  4  Swab.  A  T.  115. 

14  See  S.  V.  A.,  L.  R.  3  P.  D.  72;  Ditcbfleld,  36  L.  J.  ICat.  Gas. 
67;  A.  V.  J.,  37  L.  J.  Mat.  Caa.  7;  Sbafto.  20  N.  J.  £q.  36,  86.  The 
parties  are  competent  to  testify,  because  the  fact  of  the  marriage  la 
denied,  and  they  are  not  husband  and  wife  until  the  question  is  de* 
elded:  See  H.,  L.  B.  3  P.  D.  126;  Harrison,  4  Aloore  P.  C.  G.  96;  Miles  v. 
U.  S.  103  U.  S.  304,  313:  BobArtson  v.  State,  42  Ala.  609;  Uickenstriker 
V.  State,  31  ArlL.  207;  Johnson  v.  State,  61  Ga.  305;  Lebrun,  65  Md. 
602 :  Hoffman  v,  Lorenz,  38  Md.  xi. ;  Greenawalt  v.  Euery,  86  Pa.  St.  362 ; 
Mann  v.  State,  44  Tex.  642.    See  post,  %l  133, 247, 348. 349. 

16  Lewis  0.  Hajrward,  36  L.  J.  Mat.  Gas.  105, 4  Swab.  A  T.  116. 

16  Pollard  V.  Wybum,  1  Hags.  Ecc.  725;  Deane  v.  Aveling.  2  Bob. 
£cc.  279. 

17  Lewis  V.  Hajrward.  85  L.  J.  Mat.  Gas.  106;  Welde,  2  Lee,  678; 
Briggs  p.  Morgan,  3  Phillim.  326. 

18  M.  V.  B.,  3  Swab.  A  T.  650;  IT.  v.  J.,  37  L.  J.  Mat.  Gas.  7;  J.  v  P., 
36  L.  J.  Mat.  Cas.  61. 

19  Guno,  L.  B.  2  H.  L.  S.  300;  Brown,  1  Hagg.  Ecc.  623;  Welde,  8 
Lee,  678;  Newell,  9  Paige,  26;  Devanbagh,6  Pa2iB:e,664;  Lorenz,93  UU 
376. 

§  67.  How  avoided.— A  marriage  voidable  on  ao* 
count  of  the  impotence  of  one  of  the  parties  must  bd 
declared  void  during  the  lif  eMme  of  both  parties  in  a  pro* 
ceeding  instituted  for  this  purpose  by  one  of  them;  ^  such 
suits  were  instituted  in  the  ecclesiastical  courts  in  Eng« 
land,^  and  can  be  entertained  in  the  United  States  only 
by  such  courts  as  have  succeeded  to  ecclesiastical  juries 
diction,^  or  as  are  given  jurisdiction  by  statute;  ^  in  most 
of  the  States  impotence  is  made  a  ground  for  divorce.^ 
All  such  suits  are,  however,  properly  nullity  suits;*  and 
the  ecclesiastical  practice  is  followed  as  far  as  consistent 
with  the  statute  law.  7  The  issue  is  **  marriage  or  no 
marriage,"  ^  and  the  respondent  cannot  plead  cruelty  ^  or 
adultery;  i<>  and  the  decree  renders  the  marriage  void 
ab  initio,  even  under  divorce  statutes.  ^^  Generally,  only 
the  injured  party  may  be  complainant. i>  Unless  and 
imtil  such  marriage  is  duly  avoided,  it  is  valid.^^ 
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1  P.9.8.,S7It.J.MatGa8.H0;  a,8SXd.«U 

2  I.el)arroii,S5yt.865,a66. 
8    Sose,  9  Ark.  507. 

4   See  CaL  Civ.  Code,  SS  82, 83. 

fi   See  Ala.  0. 1876,  S  2685;  IncL  B.  S.  1881,  1 1082;  H<L  B.  C.  1878, 
p.  480;  Wis.  B.  S.  1878,  S  2356;  jmw<,  S  2851. 

6  See  Chase,  55  He.  21,  23;  G.,33Md.  401;  Bascomb,  25  N.  H.267; 
LebaiToii,35yt.365. 

7  Lelmrron,  85  Yt.  865,  867:  and  see  WilUamson,  1  Johns.  Ch.  488; 
Devanbagh,  5  Paige,  554 ;  Bascomb,  25  N.  H.  267, 273;  po*t,Wm»  224. 

8  Cases  cited  infra,  n.  9. 10. 

9  Hnmpbrey  v.  Williams,  29  L.  J.  Hat.  Gas.  62. 

10  Tavenor «.  Dltcbford,  83  L.  J.  Mat  Cas.  105;  Anon.  Deane,  800. 

11  Postal  W, 

12  See Ba8Comb,251T. H.267, 273;  Chase, 55 Me. 21.23;  pott,  SS  147,231. 

18   See  ante,  S  65:  and  see  F.  v,  S.,  87  L.  J.  Mat.  Cas.  80.   This  is  not 
settled:  see  post,  S 146. 

14   Elliott  V.  Onrr.  2  Phillim.  16.  1  Moore,  228;  Sneed  v.  Ewimr,  5 
Manh.  J.  J.  460, 474;  Smith  v,  Morehead,  6  Jones  Eq.  360, 863. 

ABXIOLB  Y.^AfFDOTY  and  GONSAKGUnaTT. 

S68.  Affinity  and  oonsangninlty,  effect  of . 

169.  Origin  of. 

570.  82  Hen.  8,  c.  38. 

571.  Modem  statutes. 

572.  Howayolded. 

§  68l    Affinity  and  consangninity,  effect  of.  — 

The  marriage  of  parties  within  the  prohibited  degrees  is 
incestuous,^  and  generally  voidable  ;3  by  statute,  such 
mairiage  may  be  Toid.8  In  most  statutes  the  word 
"void  "  standing  alone  is  deemed  to  mean  "  voidable."  * 
Such  marriage  is  generally  valid  unless  avoided.<>  Con- 
sanguinity is  sometimes  made  a  cause  for  divorce.*  It  is 
a  canonical  or  ecclesiastical,  and  not  a  common-law,  dis- 
ability.7 

1  P0Mi,ilS», 

2  P<wMS71.I45. 

8   Post,  %  71,  n.  4,6. 

4  Harrison  V.  State,  12  Ud.  468.  See  Walter,  70  Pa.  St  892;  and  «■/« 
168. 

5  4ji«,S61;jio«<.SS  72, 140-144. 

6  PM/.S236. 

7  Bowers,  10  Bich.  Bq.  551, 654.   See  Parker,  44  Pa,  St.  809. 
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§  69.  OrigixL-^Thisiuoapaoitj  is  based,  remotedly,  on 
the  laws  of  an  ancient  and  peculiar  people;  ^  directly,  on 
statute  32  Hen.  8,  c.  38,^  and  its  more  modern  counterparts.* 
The  incapacity  through  near  blood  relationship  finds 
sanction  in  physiology,^  but  that  arising  from  relation- 
ship by  marriage  is  kept  extant  only  by  superstition^  and 
ignorance.  0 

1  Hebrew  Bible,  Lev.  chap,  xrill. 

2  See  Beg.  v.  Ghadwick,  U  Q.  B.  173 ,  238,  et  teq, 

8    See  Cal.  Civ.  C.  §  fid;  M(L  B.  Code,  art.  61,  %%  1, 2, 8. 

4  IBlsh.  M.ftb.  S813. 

5  See,  on  tbl9  subject,  Wbwrt.  Coofl.  Iaws,  S  Itf. 

6  The  iocaiMtcity  to  manr  the  wife's  sister  seems  to  have  applied 
to  polygamous  marriages— '^neither  shalt  thou  take  a  wife  to  her 
Sister,  to  vex  her,  to  uncover  her  nakedness,  beside  the  other  in  her  IVV- 
Hme**:  Lev.  chap.  18,  v.  18. 

§  70.  32  Hen.  8,  c.  3&— This  statute  confines  the 
incapacity  to  all  related  in  the  ascending  or  descend- 
ing line,  and  to  collaterals  including  the  third  degree, 
civil  reckoning!  (all  nearer  than  first  cousins),  and  by 
construction  applies  whether  the  relationship  be  by 
blood  or  marriage,^  whether  by  whole  blood  or  half- 
blood,^  whether  legitimate  or  not.^  Thus,  a  man  cannot 
marry  his  deceased  wife's  sister,^  nor  a  woman  her  de- 
ceased husband's  brother,*  nor  a  man  his  deceased  wife's 
sister's  daughter,?  or  wife's  mother's  sister,^  or  own 
sister's  daughter,^  or  own  brother's  daughter,!^  or  daugh- 
ter of  deceased  wife  by  former  husband,!^  though  he  may 
marry  the  widow  of  his  great-uncle,^^  or  his  brother's 
wife's  sister. IS 

1  Butler  p.  Gastrin,  GUb.  Gh.  156, 158;  Beg.  v.  Ghadwi(d[,  11 Q.  B.  171. 

2  Butier  v.  GastriU,  Gilb.  Ch.  166. 

3  Beg.  V,  Brighton,  1  Best  A  Smith,  447. 

4  Beg.  V,  Ghadwick,  11 Q.  B.  173;  Beg.  r.  Brighton,  I  Best  ^  Smith* 
447. 

ft  Brook.  9  H.  L.  Gas.  19^  Beg.  v.  Ghadwick,  II  Q.  B.  173. 

6  Aughtie.  1  Phillim.  201, 1  Eng.  £c.  72, 73. 

7  Worthy  v.  Watkinson,  2  Lev.  264;  Denny  •.  AsbweU,  1  BtnuuMi 
S3:  Queen  r.  Brighton,  1  Best  &  Smith.  447. 

8  BuUer  «.  GastriU,  Gilb.  Ch.  166. 
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9  Woods,  2  Curt.  Ecc.  516;  Burgess.  1  Hagrg^  Const.  384. 

10  Murgatroyd  v.  Watkinson.  Jones,  T.  bJl;  Hill  p.  Good,  Yaughaa. 

11  Blackmore  v.  Bride,  2  Philliin.  SSX 
li  Harrison  p.  Burwell,  Yaughan,  206. 
II    1  Bish.M.4;D.S814. 

§  71.  Modern  statutes.— These  usually  settle  the 
degrees  within  which  parties  cannot  marry, ^  either  in 
general  terms  ^  or  by  enumeration.^  Sometimes  they 
make  the  marriage  absolutely  void,^  as^now  in  England ;  ^ 
sometimes  voidable  only,^^  as  at  common  law.^  Such  stat- 
utes must  bo  construed  with  reference  to  the  rules  in  sec- 
tion 53.  s  Nowhere  in  this  country  is  marriage  with  a 
deceased  wife's  sister  invalid  except  in  Virginia.^  In 
some  cases,  affinity  has  held  to  be  no  impediment  on  the 
ground  that  it  ceased  with  the  death  of  the  link.i<^  Other- 
wise, the  same  construction  is  applied  to  these  statutes  as 
to  32  Hen.  8."  ' 


1  Cal.  Civ.  Code,  1 59;  Ind.  B.  S.  1881.  S  5324;  La.  Civ.  Code,  1875, 
IS 94. 95;  Ky.  O.  S.  1861,  p. 514,  %  I ;  Md.  II.  C.  187d,  art.  51,  Si  1. 2. 8;  Mass. 
K.  8. 1882,  p.  809.  S  7;  Bev.  N.  J.  1877,  p.  631,  S  li  N.  Y.  li.  S.  1882,  p.  2'432, 


13. 

2   La.  Civ.  Code,  1875,  SS  94, 95. 

$    Ind.  R.  S.  1881.  S  5824. 

4    Cal.  Civ.  Code,  S  59;  Ky.  G.  S.  1881,  p.  514,  S  1;  llass.  P.  8.  1882,  p. 
',  S  7;  N.  Y.  li.  8. 1882,  p.  2332,  §  3. 


5  5  A  6  WilL  4.  c.  JM;.Beg.  o.  Chadwick,  11  Q.  B.  173. 

6  Hod^kins  v.  McNeil,  9  U.  C.  Chan.  305:  Bonliam  v.  Badgley,  7 
HL  622;  Scuveusou  v.  Gray,  17  Mon.  B.  193,  215;  Harrison  o.  8tate.42 
U«L  468;  Parker,  44  Pa.  St.  30  \  310;  Walter,  70  Pa.  St.  392, 393;  Bo^sero, 
10  lilcli.  £q.  551 ;  Perryiuan,  2  Lelgli,  717.  ^ 

7  Harris  v.  Hicks,  2  8alk.  548. 

8  Harrison  o.  State,  22  Aid.  468. 

9  Pcrryman.  2  Leigh,  717;  Kelly  v.  Scott.  5  Gratt.  479. 482. 

10  Blodgett  V.  Brinsmald,  9  Vt  27.   See  Paddock  v.  Wells,  2  Barb. 
Gb.  331, 333.    See  contra,  Perrymau,  2  Lelgb,  717,  718. 

11  Ante,  8  70:  Morgan  v.  State,  11  A.la.  289, 291. 

§  72.  How  avoided.—In  England,  consanguinity 
was  a  canonical  impediment,^  and  a  marriage  voidable 
for  this  cause  €ould  be  avoided  only  by  a  nullity  suit  in 
the  ecclesiastical  courts.^  It  was  valid  unless  duly 
avoided  during  the  lifetime  of  both  parties.*  If  duly 
M.  A  D.~6. 
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avoided,  it  was  void  ah  initiOf*  so  that  ohUdrea  were  bas* 
tards,^  and  no  marriage  property  rigkts  attaebed.^  In  tlie 
United  States,  no  court  can  avoid  sucb,.  marriage  unless 
g}ven  jurisdiction  by  statute ;7  some,  statutes,  provide  for 
decrees  of  nullity,^  some  for  decrees .ot  "divorce '*•  for 
tbis  cause;  but  in  either  case  thd.prccCydings  ace  su]t>stan- 
tially  tliose  of  tlie  ecclesiastical  courts,^^  and  the  effect  of 
tbe  decree,  to  declare  the  marriage  void  ab  in^tvo.^^  In 
some  States,  however,  the  children  of  such  a  marriage, 
tliougli  it  be  avoided,  are  legitimate.^  Such  marriage 
may  be  avoided  on  the  application  of  either  party,  or  by 
indictment  un  application  of  the  State.^ 

1  See  Pw)f»r,  A\  Pa..St.  309;  Bowers^  laSich.  £q..W,A5^  poH,  $  14ft. 

2  Harrison  r.  State,  22  Md.  4SI6, 484. 

5  Fentuu  p.  Livingstone.  3  Hacq.  497, 7  Week.  B.671:  Hodgkliisv. 
McN  11. »  U.  C.  Cbau.  30»;  Harrison  9.  Bt»te,  2^ Kil..4ai, 484;  W&ter,  70 
Pa.  St.  »0J,  3.93;  an/e,  S  lit  note  6. 

4   Fonton  r.  Livingstone,  S  ■  Macq.  497,  7  Week.  B.  871 ;  Hanlaon  9. 

State.  23  Md.  468, 487. 

6  Hai^isouv.  State.  22  M4-468«4S7. 

6  Harrison  9.  State,  23  Md.  468,487.   See  Kelly  v.  Scatt,  5  Ontt.  479. 

7  Bowera,  la  Btcb.  Eq.  5&t«  S54;  poU,  SS 

8  See  Yt.  B.  L.  1880,  S  2347;  though  such  marriage  is  void  In  Ye** 
mont. 

9  See  Md.  B.  G.  1878,  p.  479,  $  8;  pott,  S  238^ 

10  See  Harrison  v.  State,  22  Md.  468, 485. 487 ;  potip  SS  144f  SSjL. 

11  Pos<.SI47.    See  2  Blsh.M.«D.$S  688-896. 

12  Mass.  O.  8. 1882,  p.  810,  S  13.    See  eon/rtt,  Yt.  B.  L.  1880,  S  8848. 

13  See  Md.  K.  C.  1878^  p.  479.  S  8}  Kelly  v.  Soott,  6  Giett.  479.    Bee  9 
&i8lLM.ft]>.S328;  SlielfordM.&I>.179. 

Abtiols  VI.— Slavery. 

ITS.  Slavery, effect  of. 
S74.  Emancipation. 

§  73.   Slavery,  effbot  of.— A  slave  cannot  many,  (1) 

because  he.  cannot  make  a  valid  contract;  ^  (2)  because 
the  duties  of  a  slave  are  inconsistent  with  those  of  a  hus- 
band or  a  wife;  ^  (8)  because  a  slave  is  property.'  So  the 
marriage  of.  a  slave  is  a  mere  nullity,^  thougli  it  is  allowed 
a  certain  moral  effect.^    Such  a  marriage  may  be  valid  by 
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statute.*  erln  aStMe  wMoh  will  not  recognize  the  iii»ti- 
tiation  of  l^vety J    tt  In  t'Oid  tmless  connnnnd.s 

1  Tim»lllft1^.Xlaei^aOTex.H6,  m.    SeeSaUv.  U.S.92U.S.27,80. 

2  1I«llli«l«:'eftrdMisC4Ala.qii9,7M. 

4    Timmlns  v.  Lacy,  30  Tex.  115, 136;  Andrews  «.  Page,  3  Helsk.  WL 

6  Stilces  V.  Swanson,  44  Ala.«83, 635, 636 ;  and  see  MaUmla  v.  Gard« 
ner,  2A  Ala:  711);  CJaifleljOa-  v.  Hodd,  5(f  Ala.  5tU;  WiHiams  v.  State,  33 
Qa.  Supp.  85;  Jones,  45  Md.  144. 169;  Estell  v.  Rogers,  1  Bush,  62;  Jobn- 
son,  45  Mo.  595;  Minor  v.  Jones,  2  Redf.  289;  State  v.  Adorns,  b&  N.  C. 
537. 

6  MarUeton  v.  Kingston,  20  Johns.  1;  Oliver  v.  Sale,  Qoiu.  29, 30, 
note. 

7  See  Minor  v.  Jones,  2  Bedf .  289,  296;  post,  S 131. 

8  1kMmUei%hrpo§t$%^Ut  150,  IM. 

'^i'^M.  ttttaiiel^tf oii.~SlaTe  martiages,  tfaonfsrh  void  ,i 
tnay'tye  cOtifirined  after  emancl|)ition;^  ^nd  in  mo^t  slave 
\^tate8  tlrt«e  kte  htkttite^^  relathig  to  this  sa'bject.^  If 
Slaves  'Who  liaVe  dtily  m^M^daccdildlng  to  the  cnstoms  Of 
Slaves  oontinae  to  cotiabit  as  hnsband  and  wife  after 
'ema'nm|iatidn,'1^e  marriage  is  valid  ab  initio,^  withont 
new  cel^r^ti6n.«  ^nd  all  children  of  the  intercourse  are 
l^gitiniatdd.7  iDhHdr^  have  been  deemed  ligitimated  by 
the  mere  fact  of  emancipation,^  though  tbeir  parents  died 
while  slavery  still  existed.<>  Bnt  by  refusing  to  cohabit 
^t6r  emancfp^tion,  the  i6aarriage  is  rendered  void  ab 
inSCio.^^  'The  isuititege  of  a  master  with  Ms  slave  eman« 
-spates  IkSr^niid  is  Valid.^ 

1   ASln|73. 

i  See  B^kes  r.  flir«fs<m,^  14  Ala.  6tt ;  MeBeynolds  p.  dtate,  5  Gold. 
IB;  po$t,  S  IM* 

3  See.  e.g..  Arfc^Dig.  1874, S 4191;  Fla.  Dig.  1881. p.  409;  Ga.  Code, 
1873,  S1667;  Mo.  R.  8. 18^,  $8^*75;  Tehn.  R.  S.  Td71.  S2447. 

4  see  pairtiotilulr  Oabteiou  v.  &ood,  56  Ala.  519,532;  Scogginsv. 
State.  32  Ark.  205, 216;  EsteU  v.  Rogers,  1  Bush,  62, 64;  Francis,  31  Oratt. 
283,286. 

5  iMIkes  t>.>'«waii8<m,  .44  Ala.  883;  Cantelon  v.  Hood,  56  Ala.  619; 
fleoggittsv.  Stajte.'ft^  Ark.205;  Brown  v.  McOee.  12  Bush,  438;  Girodo. 
3jewto,6Mart.(Ija.)559;  Pierre  v.  Fontenette,  25  La.  An.  617;  Pearce, 
80La.An.ll68:  Joiinabn,45Mo.695;  Htate  v.  Adiims,  65  N.  G.  537 ;  State 
«.  Wboler,  -10  8. 0. 500, 501 ;  AlcReynolds v.  State,  5 €old,  18,25;  Fairfax, 
18  Tex.  220;  Fraucis.^l  Gmftt.  283,  286. 

8   See  Johnson.  45  Mo.  595:  and  compare  Pierre  v.  Fontenette,  25 
.  An.  817, 819;  IHekcrsoB  v.  Brown.  4.)  Jf  iss.  857,  and  cases  in  note  5. 


Coatra:  Hotmrd^  tt  Jones  (N.  G.>  335;  and  seeBstoU  v.  Rogers,  1  Bual^ 
m»  64;  ScoggUis  V.  State,  a  Ark.  205, 216. 
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7  Cantelon  v.  Hood,  M  Ala.  519;  Brown  v.  JffcGtee,  12  Bosh,  428; 
Hart  V.  Iloss,  26  La.  An.  90,  95:  Dlckerson  v.  Brown,  49  Hiss.  357,  374; 
Davenport  v.  Caldwell,  10  S.  C.  317;  Hill  v.  Fairfax.  88  Tex.  220;  Clem* 
ents  9.  Crawford.  42  Tex.  601, 603. 

8  Stlkes  V.  Swanson,  44  Ala.  633, 637;  overmled  In  part  by  Canteloa 
V.  Hood,  56  Ala.  519, 522;  and  see  Brown  v.  McGee,  12  Bush,  429, 430. 

9  Davenport «.  Caldwell,  10  S.  C.  317i  332,  387;  and  cases  In  note  8» 

10  McReynolds  v.  State,  5  Cold.  18, 29. 

11  Pearson,  61  GaL  120.   But  see  Omohundro,  06  Fa.  St.  111. 

Abticls  vn.— Bags. 

S79.    Effect  of. 

§  75.  Race,  efifeot  of  .—In  many  States  statates  forbid 
tbe  intermarriage  of  whites  and  negroes  and  Indians,^ 
and  marriages  in  disregard  of  such  statutes  ^  are  void^  or 
simply  illegal,^  according  to  the  rule  in  section  53;^  but 
in  any  case  the  parties  are  guilty  of  the  crime  of  miscegena- 
tion.^ Such  statutes  are  not  in  conflict  with  the  Fourteenth 
Amendment  or  Civil  Bights  BilL^  Under  the  Alabama 
statute  such  marriage  is  void,  and  the  cohabitation  of  the 
parties  foruication.s  Who  is  a  ''negro"  is  generally  de- 
termined by  the  statute,^  or  by  other  statutes  of  the 
State.  10  A  mulatto  is  not  usually  a  negro,^  but  is  the 
child  of  a  negro  and  a  white  person, ^^  not  the  child  of  a 
mulatto  and  a  white. ^  And  where  a  negro  must  have 
one-fourth  negro  blood,  one  drop  less  will  make  him 
white  ;i^  but  a  party  with  one-eighth|^  and  even  with 
one-sixteenth,  negro  blood  has  been  held  a  negro;  ^^  so  a 
descendant  of  a  negro  in  the  fourth  generation.^^ 

1  See,  e.  g.,  Ala.  Code,  1876,  84189;  Cal.  CIt.  Code,  1881,  S  60:  Colo. 
1877,  S 1736;  Md.  li.  C.  1828,  art.  72,  S  106;  Me.  U.  S.  1871,  p.  483,  §  2,  p.  487, 
SI- 

2  Compare  the  Alabama,  Maine,  and  Maryland  statutes. 

3  Successiou  of  Mlnvlelle,  15  La.  An.  342. 343.  See  Hoover  v.  State, 
09  Ala.  57, 60:  Scott  v.  State,  39  Ga.  321;  BaUey  v.  Flske,  34  Me.  77,  78; 


Hooper.  5  Ired.  2ul ;  State  v.  Brady,  9  Humph.  74. 

4  Junes,  45  Md.  146, 150. 

5  This  rule  does  not  seem  to  have  been  expressly  reoqnilzed  tn'' 
these  caaes,  and  Is  disregarded  In  Carter  v.  Mou^oniery,  2  Teuu.  ilH^ 


I   Tnuber  i.  SCaCe.  S 


lalE  v.  Melton,  Du. 
c.  State.  le  Ala.  721 


Articlk  Vni.— Existino  Mabsiao 

170.   EilillDg  manlOBe.  effcoE  Of. 


i 


S79.  How  avoided  0 
S  76.  ExlBtiiig;  maniage,  effect  of— A  maii  cannot 
have  at  tlie  same  time  two  wives,  or  a  woman  two  Iiub- 
hands;  and  one  who  liaa  married  once  cannot  marry  aKDia 
unless  such  first  marriage  was  vcild,t  or  v<>i<lnble  and  lias 
been  duly  avoided;^  or  if  valid,  ha.t  beea  disEtolved  by 
absolute  divorce  '  or  deatU,'  And  if  an  apparent  Baoond 
marriaBe  Is  had.  it  is  not  voidable  only,'  even  wlieru  a 
ststate  provides  that  it  may  be  decreed  iiu11;°  but  no  de- 
cree is  naceSBary,7  and  it  is  void  ab  initio.'  Tlie  effect  of 
■tatates  that  provide  that  under  certain  circumstance*!  a 
tumafilt  second  marriage  shall  be  void  only  from  the  time 
ll  i«  BO  decreed  is  unsettled;"  but  courts  will  avoid,  if 
possible,  a  construction  which  would  give  a  person  two 
spDoaes  at  the  same  time.i*  Mor,  io  general,  does  the  In- 
nocence of  one  of  the  parties  m^ike  the  second  marriaKS 
•ny  tlie  less  void.n  tbougli  by  the  Spanish  '=  and  civil" 
law  a  woman  who  is  deceived  into  a  martiane  witb-a 
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married  man  has  tlia  riglita  of  a  wife,  and  ber  cfaildrea 
ara  1e|{ilitiiiklH,i<  and  even  ta  other  coaita  she  has.  been 
allowed  eliiauo;."  Ta  one  case,  A  wjio  )iM  luairied  B 
laarries  (!  at  11  o'clock  tlie  same  day  that  be  is  divorced 
from  B,  tlia  divorce  f loua  D  is  not  granted  till ,  2  o'cloclEa 
but  A  and  U  actiDgia  sood  faiUi,  tin  niarriago  Is  held 
valid."  A  second  marriage  ia  not  onlj  void,  but  may  in- 
volve tlie  parties  in  tlia  crime  of  higamy.i'  An  existing 
marriage  it  Id  many  StBteB,a  cau»a  for  tUvoccc^ 

1  Htuial('8Est.lBrcw3t.306,3M.   SeeluavehMllLUZ.  3tt|  Brua 
i.Biuke,  lAdil.  EC,  U,  i;i,(M. 

2  E.g. 


»   Unrtla,.»A]3.W,  10L;DTUD}Iiumdi.  Irl^.I»Ion«.4l,  ti;  Hell- 
Mr.  21  Pa.  SI.  IM.  IIM.   B«eHlgilui'.£nMue,iilia.W,eU)Foiulerg. 


■>:  J  i  ;a  p.  Chilton,  I  Boti.  Etc. « 
ii"i.  ...  ....   ;:,"juiieaB.Slate,51llarjW.l( 

Uii ii   I -I--'     I    i     •.I'j'i'.'.siimli '-ill  SomiBMiiii 

l,iyiUKSI.ijii.li>1.^...4ii.,il!i;  Vfcui.viii  i:  iiUluey,  Uii.  All.M»TBwB 
Nuff.MN.  II.' 419,4201  Zl^e,  IM.  J.  £ij!lli. Mi  L^^tomV^nuim 
1M.  1m;  1iiuuf(D.  Naylor,  1  UIU  J«i.  3X9;  Senuo.DnvU.^l^fiK* 


n«.s 


Bute  c.  <ii»udvli 


4  iwa.  US)  People  t.  Osiles 


19   Wl]w)a.LawB.ieq.Ml,2W.   4MBlNCuealB.iiotaS. 

11   aiua.i|4.u:uii.aM,Ma. 

It   Lees.SnitUi,lBTei.Il|.I4t, 


«N-   But  see  lilrO,l  Lee,  6311  Appletou  c.  Wuner,  M  Barb,  no,  in. 
U   Meirlamc.  WolKtlt.OlUow.  FT.N.  a.»T. 
IT    i>eil,ilJ». 
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§s  77^  Divorce^— A  second  marriage  may  be  valid  if 
the  firfit  marriage  haa  been  dissolved  by  divorce.^  But 
voif;^  diyo^emast  be  valid;  ^  it  must  be  linal,  not  nUi^ 
or  ai^bject  tfi  rig)it  of  appeal;^  it  must  be  absolute,  not 
xpei;ely  am^7^a«t  ikoroJ^  In  the  case  of  a  partial  divorce, 
where  tbe.  guilty  i>arty  is  prohibited  from  remarrying,^ 
the  miurrlfige  <]^  such  party  witlun  the  State  is  generally 
lield.voi^y!  though  iipi  one  case,  the  prohibition  containing 
i^  wprdstof  nullity,  su<?h  marriage  vras  held  illegal  and  * 

-^Id*^  ^.sij]^  prohibition  is  said  to  have  no  exterritori- 
i^fpjroQ.®-  j^nd  a  pjurty  who  is  divorced  in  a  State  where 
i99r|ri«jQei>aft^  divorce  is  lawful  may  remarry  in  another 
Q$f^  whe^ii  i^i^annagA  after  such  divorce  is  void.^  j 

1  Pm^Evfxot  OF  DrV^OBOB. 

2  WUsou,  L.  B.  1  £q.  247, 258.    See  CoIUnSt  80  27*  T,  1. 8*. 

3  Sparhawk,  114  M^M.  355, 356.  \ 

4  Cbicbester  v.  Mure,  3  Swab^  &  T.  228. 231.  See  Bogera  «.  Holm* 
lliard,3Swab.4;T.509,511.  •  .  -«  ^ 

6  Carmena  v.  Blaney.  16  La.  An.  245, 246:  Totuig  v.  Naylor,  1  HUL 
£q.  383, 386.    See  Clark,  6  Watts  &  S.  85. 87.  \ 

6  8eei>o<^S200.  ,' 

7  See  Beed  v.  Hndson,  13  Ala.  570;  Cox  v.  Combs,  8  Mon,B.231. 

EUlott,  38  Md.357;  Com.  v.  Bichardson,  126  Mass.  34r  35;  Putnam,  8  \' 

Klek^  4f3t  HavUaad  v.  Halstead,  34  N.  Y.  <>»3;  Calloway  v.  Br^an.e 
Jbi&  (K.  C.)  mt  570;  Williams  v.  Oates,  5  Ired,  535. . 

8t  FSark;  V.  Barron,  20  Oa.  702.  Ree  dissenting  opinloiv  in  Marsball, 
48  HowVFr.  57, 72;  and  CattetaU,  1  Itob.  Ece.  304, 312. 

9    EaUer,  4Q  Ala.  301, 305;  Bullock,  122  Mass.  2, 6;  Com.  v.  Lane,  113 
Ha|8. 468.    S|ut  see  Smith  v.  Woodwonh.  44  Barb.  198, 2(i0;  Feugnet  v. 
Fbelps,  48  Barb.  566;  Marshall,  48  How.  Br.  67, 59;  and  see  poU^  chap. 
xvil. 
19  BnUockji  122  Mass..  3, 5;  po*U  cbap.  xvli. 

§  76.  Deatb.— A«  second  marriage  may  be  valid  if  the 
first  has  been,  dissolved  by  death.^  In  many  cases  disso- 
lution by  death  is  presumed.^  By  statute,  a  husband  or 
"Wife  may  marry  again  after  his  first  wife  or  her  first  bus-  , 

band  has  been  absent  unheard  of  for  a  specified  number  'i' 

of  years,  without  being  guilty  4f  bigamy  .&  But  though  in 
tbis  sense  one  may  marry  after  seven  years,^  or  after 
five,'  if  the  first  spouse  returns  or  is  proved  to  have  been 
ftjiye  a,t  the.  time. of  the  second  marriage,  such  second 
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marriage  is  void.^  By  particular  statutes,  like  those  of 
Kew  York  7  and  California, ^  it  is  declared  that  such 
second  marriage  shall  be  void  only  from  the  time  so  de- 
creed; and  courts  have  held  that  under  such  statutes 
such  marriages  are  voidable  only,^  though  such  a  con- 
struction will  be  escaped  if  possible,  as  it  leads  to  various 
absurdities.  ^<^  The  proper  application  of  such  statutes  is 
to  save  the  legitimacy  of  the  children.^  In  general,  life 
is  presumed  for  seven  years  after  a  person's  disappear- 
ance; ^  but  if  within  such  seven  years  a  party  supposing 
his  wife  dead  marries  again,  and  his  first  wife  never  is 
heard  of  afterwards,  it  will  generally  be  presumed,  not 
only  that  she  is  dead,  but  that  she  died  before  the  second 
marriage.^ 

1  Ante,%9;  post,%l(SJ, 

2  Kelly  v.  Drew,  12  Allen,  107, 110;  post,  S  127. 

3  See,  e.  g.,  Md.  B.  C.  1878,  art.  72,  S  102. 

4  Bhea  v.  Bhenner,  1  Peters,  108. 

5  Strode,  3  Bush,  227, 229. 

6  Glass,  114  Mass.  563. 

7  B.  S.  1882,  p.  2332,  S  6. 

8  Civ.  Code,  1881,  S  82. 

9  White  V.  Lowe,  1  Bedf .  376, 379.   See  YaUean,  6  Paige,  207;  Crop> 
sey  V.  McKinney,  30  Barb.  48,  S5;  Spicer,  16  Abb.  Pr.  N.  S.  112. 

{o  Spicer,  16  Abb.  Pr.  N.  S.  112, 123, 124.  See  also  discussion  of  Peo- 
ple-o.  Oades  (Cal.  Case),  9  Alb.  L.  J.  6, 25;  anfe,  §  76. 

11  Graham  v.  Bennet,  2  Cal.  603. 506;  Eubanks  v.  Banks.  34  Ga.  407; 
Hiram  v.  Pierce,  45  Me.  367,  373;  Earle  v.  Dawes,  3  Md.  Ch.  230;  Dyer 
V,  Brannock,  66  Mo.  391, 418;  Hartwell  v,  Jackson,  7  Tex.  579. 

12  /»o«<,5127. 

13  Kelly  v.  Drew,  12  Allen,  107, 110;  Canody  v.  George,  6  Bich.  £q. 
103, 1U7.  See  also  King  v.  Twyning,  2  Bam.  &  Aid.  386;  Lapsley  «. 
Griersou,  1  H.  L.  G.  606;  Yates  v,  Houston,  3  Tex.  433, 449;  post,  S  127. 

§  79.    Avoidance    and    confirmation.— A  second 

marriage,  the  first  subsisting,  is  void,  not  voidable;  ^  a 
decree  may  be  obtained  declaring  it  void,^  but  this  is  un- 
necessary.8  Under  the  Kew  York  statute,^  however,  such 
marriage  has  been  held  voidable  only;^  void  only  from 
the  time  so  declared, <<  voidable  only  on  the  application  of 
one  of  the  parties  during  the  lifetime  of  the  other.^  In 
One  case  it  was  held  that  one  who  has  deceived  another 
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into  a  second  marriage  cannot  obtain  a  decree  of  nullity,^ 
but  this  is  contrary  to  the  general  rale>  Such  marriage 
is  incapable  of  coniirmation;  ^o  but  if  the  parties  to  a  sec- 
ond marriage  continue  to  cohabit  after  the  removal  of  the 
impedimeni  of  a  first,  their  matrimonial  consent  ^^  is  pre- 
sumed, ^^  and  the  marriage  is  valid  from  such  time  in  a 
State  where  marriage  by  consent  alone  is  valid,^  but  not 
in  one  where  a  celebration  is  necessary.^^ 

1  Amtet  %7S, 

2  Hartin,  22  Ala.  86, 101 ;  Teift,  35  Ind.  44, 47 ;  post*  SS 139-141. 

3  Blossom  «.  Barrett,  37  N.  T.  434;  Appleton  v.  Warner,  51  Barb. 
270, 272:  post,  $  141. 

4  AnteAlS. 

5  White  V.  Lowe,  1  Bedf.  876, 879;  ante,  S  78. 
•    6    Cropsey  v.  McKinney,  80  Barb.  48, 55. 

7  Cropsey  v.  McKinney,  80  Barb.  48, 56. 

8  TefT t,  85  Ind.  44 

9  Miles  V.  Chilton,  1  Bob.  £co.  684,  695,  698.   See  Smnmerlln  «• 
Livingston,  15  La.  An.  519. 

10  Snmmerlin  «.  Livingston,  15  La.  An.  519, 520.  See  SS  46, 79, 182, 151. 

11  Post,  ch.  XlT. 

12  Postf  S  133;  and  cases  In  note  13. 

13  DeTboren  v.  Att.-aen.  L.  B.  1  App.  G.  686;  Blanchard  v.  Lambert, 
43  Iowa,  228. 231;  Strode,3Busb,227,229:  Donnelly.  8  Mon.B.  113;  Fen* 
ton  V.  Beed,4  Johns.  51,53;  Smltb,  1  Tez.  621,  629.  See  case  where 
proof  was  held  Insnfflcientt  CoUins,  80  N.  T.  1,11. 

14  Tbompson,  114  Mass.  566, 567, 568. 
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CHAWER  XIV. 

THE  CONTRACT. 

AkT.  L  Neobssity  op  the  CoirtRAd^/SS  df^ils. 
II.   Kati^rb  of  tbb  contsaot,  §s  84^7* 

m.    SVFEOT  OF  THE  CONIMtAOT,  §  86, 

A&TiCLB  I. — Necessity  or  the  Contbact. 

S80.  Mutual  c<Hise&t-iieceB6aty. 

S  81.  Error. 

S82.  Fraud. 

$83.  Duress. 

§  80.  Mutual  con«eiit  uecessaiT'—^a^^s  ustoHot 
become  husband  and  wife  without  their  mutual  ^  consent ;  ^ 
ooBsent  is  the  very  essence -of  amftrriage;^  without  it  a 
marriage  is  null  and  void.'^  A  mere  marriage  CfsrenHniy 
can-not  make  a  man  and  woman  husband  and  wife;  ^  so  if 
they  go  through  the  forms  of  marriage  in  jest,^^  or  suppos- 
ing them  mere  preliminaries, ^  it  is  no  marriage.  Nor  can 
sexual  intercourse  make  a  marriage,  the  parties -knowiuig 
or  intending  it  to  be  unlaw fal.s  Though  at  the  time  of  « 
marriage  ceremony,^  or  consummation, i<^  the  mu^al  con- 
sent is  wanting  because  one  of  the  parties  is  mentally 
incompetent,^^  or  is  not  real,  because  of  error,  fraud,  or 
duress,  12  and  the  marriage  is  therefore  void, is  the  neces- 
sary consent  may  be  subsequently  given  when  the  party 
becomes  sane,i^  or  regains  his  freedom, '^  or  discovers  the 
deception  or  mistake,!^  and  the  marriage  may  be  thus 
coulirmed.17  Want  of  mutual  consent  is  sometimes  made 
a  cause  for  divorcers 

1  Magulre.  7  Dana,  Iftl,  183, 184;  True  v.  Banney,  21 N.  H.  92,54;  Fei^ 
lat  V,  Gojou,  Hopk.  Cb.  478, 4ii3. 

2  Dalr>'mple,  2  Hagg.  Const.  54,  4  £ng.  Ec.  485, 489;  Lockyer  v.  Sinf 
Clair,  8  Ses.  Cas.  S.  2ud  Her.  582. 

8   Bundle  V.  Pegram,  49  Miss.  751. 754;  ante,  §§  13, 46;  post,  $  103. 

4  Ferlat  v.  Gojon,  Hopk.  Cb.  478,  494;  Ml.  Holly  v.  Andover,  11  Yt. 
226, 227. 

5  Ferlat  r.  Gojon,  Hopk.  Ch.  478,  494;  Mt.  Holly  v.  Andover,  11  Yi. 
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226;  Claifc  V* Fiel<l,  19  YU 4e0^ M7.  See  B«fl  v.UewlM,3  Wheel.  C.  C. 
905,  506;  Doe  v,  bright,  2  HonSt.  49, 57, 58^  WUlard,  «  Bazt.  297,  296; 
SkMui  v.£aiie,  IQ  Uow^  Pr.  6<l,  67. 

6  l^cCIorg  V.  T«n7, 21 N.  J«  Eq.  226, 228. 

7  Claris  p.  Field,  13  Yt.  4^,4^. 

8  Peck,  12  B.  1. 485, 489.   See  State  v.  MUlez,  23  MIdd.  882;  jmm«,  S  8S. 

9  See  jKM^  chap.  XV. 
1#  S«ep««x,cliap«xvl« 
n  See,««to§SM»^k 
12  S)Be§SSl-83. 

11  See  Robertson  v.  €oIe«  12  Tex.  39«,  364;  Clark  v.  Field,  13  Vt  460; 

14  8ee«f»<a,«61. 

15  See€a3ealaS$74,83. 

16  See  Qampstea^  v.  Flal8tow*49  N.  H.  84,98;  Tomppert,  18  Bush, 
886^1 83^ 

U     Sft&JNW^SSiSSrlM^ 

18   /*<M^,S288. 

§  81.  Error.— Mistake  of  person  but  of  nothing  else 
affects  the  validity  of  a  marriage.^  Thus,  if  a  man  and 
woman  go  through  a  marriage  ceremony  in  masquerade, 
one  supposing  the  other  to  be  some  one  else,  it  is  no  mar- 
riage/-* So  if  a  scamp,  by  pretending  to  be  a  known 
respectable  man,  and  assuming  his  name,  induced  a 
woman  to  marry  him ;  ^  though  this,  as  all  other  mistakes 
induced  by  the  other  party,  belongs  rather  to  the  subject 
of  f raad.^  Mistake  of  character,  fortune,  health,  makes 
no  difference,^  the  parties  take  each  other  for  better  or 
worse.^ 

1  see  1  Blsh.  M.  ^  D.  $  208:  Aj^.  Parer,  362^  363:  Bex  v.  Burton,  8 
Maule  4r  M.  537, 538;  Stayte  «.  Farquharson,  3  Add.  Ec.  £..282;  La.  Civ. 
C 1875,  §  91 ;  and  see  ca8e8cited»j>o«^  §  82.  note  1. 

2  See  Reg.  v.  Millis,  10  Clark  &  F.  534, 785. 
8   See  Bex  t^  BttrtoB*  3  Maule  A  S.  537. 

4  Sees  82. 

5  Kwlnff  «.  Wlieatley,  8  Hags..  Const.  17A,.  182,  183;  Wakefield  «. 
Mackay ,  1  PliUlim.  134»  137,  note;  Clowes  v.  Jones,  3  Curt.  £cc.  185. 

«   Scrogglns,  3  Dev.  535, 545;  Long,  77  N.  C.  304, 306. 

S  82.  Fraud.—Deceit  ia  an  essential  ^  of  marriage,  or 
false  representations  which  induce  consent,  especially 
where  the  deoeived  party  is  weak  in  mind,^  or  young,* 
and  more  certainly  if  there  has  been  no  consummation,^ 
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will  invalidate  a  marriage.^  Thus,  where  a  girl  of  ftfteen 
was  inveigled  into  marriage  by  her  father's  coachman,  who 
obtained  both  her  consent  and  the  celebration  of  the  mar- 
riage by  falsehood  and  fraud,  and  where  she  repudiated 
the  marriage  before  consummation,  it  was  held  void.<^  So 
where  a  man  induced  a  woman  to  go  through  a  regular 
marriage  service,  pretending  it  to  be  a  mere  betrothaL*^ 
So  where  a  woman  having  consented  to  have  sexual  inter- 
course with  a  man,  conceals  witnesses,  and  just  before 
the  act  makes  him  agree  that  it  means  marriage,  he  not 
intending  it  as  such.^-  So  where  a  felon  by  assuming  a 
false  name  and  character  induces  a  woman  to  marry  him, 
and  she  repudiates  the  marriage  before  consummation.^ 
So  where  a  party  who  is  physically  incompetent  ^^  conceals 
this;  1^  or  a  woman  who  is  pregnant  by  another  man  con- 
ceals it.i^  But  it  is  not  fraud  if  the  pregnancy  is  by  the 
man  she  marries,^  nor  if  he  has  been  put  on  his  guard  as 
to  her  virtue  by  antenuptial  connection  with  her;i*  nor 
if  she,  by  falsely  pretending  to  be  pregnant  by  him  in- 
duces him  to  marry  her.^  On  the  other  hand,  mere  ante- 
nuptial unchastity  concealed  is  no  fraud  ^^  except  by 
statute,^^  nor  are  false  representations  as  to  character, 
health,  or  fortune, ^^  nor  false  pretenses  of  affection, ^^  nor 
marrying  to  escape  punishment  with  the  intention  to 
immediately  desert,^  nor  the  mere  assumption  of  afal^e 
name.2i  A  conspiracy  by  which  one  of  the  parties,  with 
the  help  of  others,  brings  about  a  marriage  for  an  ulterior 
object,  may  be  in  this  sense  fraud ;  ^  but  the  fraud  must 
be  upon  one  of  the  parties;  third  parties  cannot  com- 
plain.23 

1  Benton,  1  Day,  111,  IIS;  Reynolds,  S  Allen,  605.  607:  Learitt,  13 
Mich.  452, 456;  Can  is,  24  N.  J.  £q.  51(>,  623.  See  Clarke,  11  Abb.  Pr.  228; 
Sloan  V.  Kane,  10  How.  Fr.  ti6;  post,  §  238. 

2  See  Portsmoutb,  1  H^?.  Ecc.  355,  3  En?.  Ec.  154, 156;  Harford  v. 
Morris,  2  Hagg.  Ecc.  423, 4  Eng.  £c.  575,  577;  Browning  v.  tteaiie,  2  Plill- 
Um.  6!);  Kux  v.  Wal^elleld,  2  Lew.  C.  C.21i);  Hull,  5  Eug.  L.  &  Eq.  660. 

3  Lyndon,  69  HL  43, 45.  See  Rex  v.  Wakefield,  2  Lew.  G.  C.  279; 
Cameron  v.  Malcolm,  Morr.  Die.  12586;  Allen  v.  Young,  Ferg.  Cons.  K. 
37 ;  HuU,  5  Eng.  L.  ii  Eq.  589. 

4  Lyndon,  69  III.  43,  46;  Robertson  v.  Cole,  12  Tex.  356,  363.    See  1 
\ah.  M.  &  D.  SS  166, 169-172, 192,  liM>,  199. 
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*i.?i#^?™P'^'  ^'  ^j?*»  ^»  *®5  »n<*  <*••■  •Iieady  clte<L  But  see 
Gullforav.  oxford,  0Coim.^'l,S28.  ^^     ^^   *»«•«»• 

6  Lyndon,  69  Dl.  43. 

7  Clark  V.  Field,  13  Vt.  46». 

8  Ban- ».  Kalrie,  5  Morr.  Die.  Supp.  921 ;  cited  1  Blah.  HI.  ft  D.  $  MS. 

9  Bezv.  Banon,3Uaoleft8.«37;  Hefler.tMaaleftS.26S. 

BirtiJf2?;L*'c5«7;«i' '"'  •"'  ''**•"•  *  '^•"»'  "*•  '^'»'  ^ 

_13  Baker,  13  CaL  87.103;  and  see  Ala.  B.  C.  1879.  I28S6:  Bitter  S 
S^^l' «i.'  ^'*^' *5  S^ 273;  Ga.  B.  C.  1878. 5  l^wTrfeyS^Js, 3 Sel* 
609,6U9;  Donovan,  9  Allen.  40,  141:  Carrls,  24  N.J.  Eq,  616.523;  Mout^ 

li>4. 309:  Guilford  ».  Oxford,  9  Conn.  321, 328.  «•.••*.  ^^ 

13  Plalnlnference  from  cases  cited  «f/r«.note  14;  and  see  Scrags 
glii^  3  Dev.  635;  Barden,  3  Dev.  618.  "v.«»- 

«  ^i  Foes.  12  AUen,28,29;  Crelwre,  97  Mass.  310, 33L  But  see  Uioss,^ 
Ired.  66, 67. 

16  Hoffman,  30  Fa.  St  417, 421. 

Mlcli.462.496;Carris,24N.J.£q.616,i23.  • -^      »  ^ 

17  Md.  Bey.  Code,  1878,  p.  480:  Ya.  Code,  1801,  p.  630.  SachUwanze 
•utiages:  see  1  Bisli.  M.  ft  D.  S 179,  n.  I. 

18  Beynplds.  3  AUen,  605, 609;  Carris,  24  N.  J.  Eq.  610,623;  Meyer,  49 
How.  Pr.  811 ;  Long.  77  K.  C.  304.  See  Wakefield  p.  Mackay,  I  PhiUkii. 
134.  137.  Not  the  false  representation  that  a  diroicedwife  is  dead: 
Clarke.  11  Abb.  Pr.  228. 

19  Benton,  1  Day,  111,  113. 
29i  Benton.  1  Day,  ill,  110. 

21  Clowes  V.  Jones,  3  Curt.  Eoe.  186. 

22  Bame8«.Wyetbe,28yt.4l,43.  See8nmvan,3Biaaa:.Oontt.2l72 
Sloan  V.  Kaue,  10  How.  Pr.  66, 67.  ^^ 

23  McXinneye.  Clarke,  2  Swan,  321. 323. 

§  83.  DureBB.— The  fact  that  a  party  marries  under 
actual  compulsion  invalidates  the  marria^e.^  It  does  not 
suffice  that  he  married  unwillingly;  he  must  have  bei^a 
forced  by  fear  of  bodily  harm.^  But  it  is  not  duress 
when  a  man  marries  a  woman  after  seducing  her,  to  avoid 
trouble  with  the  overseers  of  the  poor,<  or  to  avoid  a 
prosecution;  ^  though  it  is  if  in  such  case  he  is  actually 
unlawfully^  imprisoned,  and  marries  to  get  free,^  or  if  lie 
does  DOt  even  formally  consent^  Duress  cannot  be  pred- 
icated of  compulsion  to  discharge  a  legal  duty.^ 

I    WlUard,  0  Baxt.  297, 298.    See  Harford  v.  Morris.  2  Hajr?.  Const. 
eS;  Ba8sett,9  Bu8h,6i;6;  Pyle,  10  PliiJa.68;  Collins,  2  Browst.  616, 61a. 

J  Stevenson,  7  Phlla.  336, 387. 
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3  Jackson  V.  Winne,  7  Wend.  47, 5L 

4  WilUams  v.  State,  44  Ala.  24, 28 ;  Honnett,  33  Ark.  156, 160 ;  Sickles 
V.  Carson,  26  N.  J.  £q.  44U,  442:  State  V.  DaTis,  70  N.  C.  CUJ,  tiUiS;  Scott 
V.  Sbufeldt.  6  Palgo,  43, 44;  Willard,  6  Baxt.  2U7, 2U8;  Johns,  44  Tex.  40. 

6   Not  if  lawfollr :  Johns,  44  Tex.  40, 43. 

6  Bassett,  9  Bnsh,  696,  667;  Collins,  2  Brewst.  S15,  823;  Jamea  v. 
Smith,  cited  1  Bish.  M.  4;  D.  $  213. 

7  See  Kopke  v.  People,  43  Hich.  41, 44, 49^ 

8  State  V.  Davis,  79  N.  C.  603, 605^ 


Article  n.— NATtiBE  or  tbb  CoilTBAer. 

1 84.  Form. 

185.  Essence. 

186.  Per  verba  depnuSMi, 
%  87.  Per  verba  defiUuro* 

§  84.  Fotm.— i^he  contract  wbi6li  is  edfieniial  to  a 
valid  marriage  may  be  expressed  In  words,  written  ^  or 
oral,^  or  in  signs,^  or  implied  from  conduct.^  No  teclini- 
cal  words  are  necessary,  even  when  a  celebration  is  re- 
quired;^ it  need  only  appear  that  the  parties  intend  to 
live  together  and  produce  children  under  the  shield  and 
sanction  of  the  law.<^  Letters  are  often  evidence  of  tliis 
contract, "7  but  it  is  doubtful  whether  parties  can  actually 
marry  by  letter;  ^  it  would  seem  that  in  such- case  the 
present  assumption  of  tl>e  marriage  status  could  not  be 
contemplated.^    No  witnesses  are  necessary,  lo 

1  Dlckerson  v.  Brown.  49  Miss.  367, 370;  Hicks  v.  Cochran^  4  Edw. 
Ch.  107, 109;  infra,  cases  in  note  10;  ai«  a  written  nratnal  deciaratiou: 
Forster,  Law  U.  2  H.  L.  S.244, 247. 

2  Ibid. ;  as  when  a  regular  ceremony  is  performed. 

3  Harrod,  1  Kay  &  J.  4, 16;  People  v.  Taylor',  1  Mich.  N.  P.  198. 199. 

4  Dabrmple,  2  Hagg.  Const.  64,  4  £ng.  Sc.  ISfr  (leading  casej; 

Francis,  31  Gratt.  283, 2U7;  pe»U  SS  102, 104, 132. 

5  Harrod,  1  Kay  tc  J.  4, 16;  po»t,  §§  92, 99. 

6  Dlckerson  r.  Brown,  4!/ Miss.  367. 370.  See  Ltndo  t,  Bellsarlo,  1 
Hagg.  Const.  216, 4  £ng.  £c.  867, 9H ;  potit  i  85. 

7  Dalrymple,  2  Hagg.  Const.  54,  108,  4  Eng.  Ec.  485, 517. 

8  See  1  Blsh.  M.  A  D.  S  231 ;  Swlnb.  Spousals,  2nd  ed.  162, 181, 183; 
Inglis  r.  Robertson,  1  Fras.  l>om.  KeL  157;  Campbell  «.  Sasseu.  2  Wlls* 
&  8. 309, 819. 

9  See  dissenting  opinion  in  I>amare8ly  v.  nsbly,  8  Harsh.  A.  K. 

1198, 1204;  po«^$  86,  n.I. 

10    Blssell,  55  Barb.  325, 828, 329:  Vim  Tuji,  87  Barb.  235, 237. 
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§  85.  Eaaenee.— Tbe  cootiact  louat  be  In  Bubstance, 
"tu  bt)  IiuHbuDil  auil  wlfs  under  the  Itiw."  >  If  tUe  object 
of  the  parties  be  the  atiaaiaption  of  the  legal  Btatu9  <if 
marriage,  an  agreement  to  live  together  foe  life  will  suf- 
&x,^  Tliciuj;b  80  exteuHive  an  a£reeinent  1b  not  necessary, 
as  ibe  law  may  allow  divorce,'  and  even  divorce  atpleua- 
ure.<  But  Ibis  must  appear  to  be  their  object,  and  Hince 
an  agreement  to  live  togetbec  as  busbaud  and  wife  U  not 
necessarily  an  agreement  to  be  buaband  and  wife,  it  will 
not  suffice; '  nor  will  an  afj^rement  for  a  conjugal  union 
Hucli  S3  tbeir  consciences  and  religion  Banction;'  nor  for 
cohabitation  as  long  aa  tbey  can  agree.^  If  legal  marriage 
In  their  object,  any  stipulations  inconsistent  with  the  law 
are  simply  void.'  Tbe  apparent  contract  is  not  affected 
b;  a  secret  reservation  of  one  of  tbe  parties,"  After  tak- 
ing a,  wom.in  as  his  wife,  she  deeming  herself  sucli,  a  man 
cannot  say  he  meant  only  to  take  bar  as  his  mistress.io 
But  if  both  parties  have  or  know  of  an  ulterior  object, 
which  alone  is  meant  to  be  secured  by  an  apparent  con- 
tract, there  la  no  marriage;  ^  aa  when  a  man  wrot«  a 
letter  to  a  woman  be  Iiad  seduced,  acknowledging  her  as 
his  wife,  it  being  their  sole  object  to  gain  adcaission  for 
her  to  a  lying-in  hospital, ^^  or  to  avoid  another  alliance 
by  pretending  to  be  married.'^  The  contract  may  be  in- 
tended to  take  effect  at  once'*  or  in  the  future." 

I    DaliTniiili,  3  Bun.  C«ut.  M,  1  Sdb.  Ee.  4S9,  ttie  lesdinz  cue; 

J.4.IUi  Jiwcll,IHow.^lB,23I:  LettfrSD.I&lr.I0CaI..M3.iUTi  JIuudlB 
r.  I-KTUn.  411IIU.  7*1.  717!  Handall,  S  City  H.  Sec.  W;  Ilnmett 
r.  KbiiiustL  U  riL  St.  1).  lil)  sn-       —-" '   "■ 


[    l(an<]iU,iClIy 
)    BFoDlclierannr.Brown,4S» 
SI.U,i»,»)  Uano(l,lKa7&< 


.331;  Beyuolila  r.  U.  S.  ea 
».X9;,ni);  BamBtl 
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9    Jtarnett  v.  KlmmeD,  SS  Pa.  St.  13. 20. 

lu  UobcitAon  V.  Hteaart.  1  Sess.  Cas.  S.  4th  ^er.  &13;  Bell  v.  Gnibain» 
13  Moure  r.  C  C.  242;  Stowart  v.  Menzies,'^  ItoU.  Aup.MT;  HauiiUuiu 
9  Chu-k  A  F.  827.  liut  see  Cuniiliigliaiu»  2  Dow,  482.  Coiismiimatloa 
must  be  IiaU :  Lockyer  v.  SiuelaU'r  t»  Ses.  cas.  S.  2ua  Ser.  &£2,  ii05,  (iUtt. 

1 1  .Stewart  v.  Menzles*  2  Bob.  App.  547,  592 ;  Mclnnes  v.  More,  Ferg. 
Cons.  33;  Graut  v.  Menuons,  Forg.  Cons.  L.  App.  UU;  CaiupbeU  •• 
Sassen,  8  Wils.  &  8.  S09;  1  Bisb.  M.  &  D.  S  2S&;  1  Fras.  Douu  lieL  21&. 

12  Mclnnes  V.  More,  Ferg.  Cona.  33. 

13  Stewart  v.  Menzies*  2  Sob.  App.  547. 

14  PMf,S86. 

15  Pm/»SS7. 

§  86.  Per  verba  de  praBseHtL— Tbe  contract  must 
be  to  be  husband  and  wife  thenceforth;  it  must  contem- 
plate the  present  assumption  of  the  marriage  status.  ^ 
Thus.  ^Uhis  is  your  wedding  ring,  we  are  married/'  fol- 
lowed by  cohabitation,  may  be  a  good  marriage  contract.^ 
It  is  not  sufBcient,  on  the  other  hand,  to  agree  to  present 
cohabitation,  and  a  futare  regular  marriage  when  more 
conTenient,^  or  when  a  wife  dies,^  or  when  a  ceremony 
can  be  peirformed;^  nor  can  "I  will  marry  you  in  six 
weeks  if  you  will  sleep  with  me  to-night "  be  anything 
but  a  promise  to  marry  .^  To  this  rule  there  is  one  excep- 
tion.7 

1  Peek,  12 R.  1. 4tt,  488:  Clark  v.  Field,  13  Vt.  460. 475;  Van  Tayl.  07 
Barb.  235, 237;  Fryer,  Bich.  £4.  Cas.  85, 97.  See  Askew  v.  Oupree,  30 
Ga.  173,  I7»-1W. 

2  BlfiseU,55Barb.325»3}0^331.  CobabltatloalinotneeessaryijMif, 
S 104,  u.  4. 

3  Bobertson  v.  State,  42  Ala.  609,511.  See  Snrtees  «.  Wotberspooo, 
11  Ses.  Cas.  S.  3rd  Ser.  384. 

4  IHmcan,  10  Oblo  St.  181, 182, 188, 188. 

5  Bererson,  47  Cal.  021, 622;  Van  Tnyl,  57  Barb.  235, 237 ;  Fryer,  Bleb. 
£q.  Cas.  85, 97. 

6  See  Beg. «.  Millls,  10  Clark  A  F.  884, 782;  and  cases  cited  In  note  1, 
«ipra. 

7  SeeS87. 

§  87.  Per  verba  de  fntnro.— In  one  case  a  contract 
looking  to  a  future  assumption  of  the  marriage  status  is 
sufScient.  In  States  where  no  marriage  celebration  is 
uQcessary,^  and  when  such  contract  is  followed  by  sexual 

^>ercourse  between  the  parties^^the  law,  so  as  not  to 
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presame  fornication,  presumes  that  parties  who  have 
.promised  to  marry  mean  sexual  intercourse  following 
such  promise  to  be  the  consummation  of  such  agree* 
ment  *  But  this  presumption  may  be  rebutted  by  any 
facts  which  show  that  the  parties  knew  or  intended  their 
intercourse  to  be  illicit,^  as  where  at  the  time  tl:ey  were 
looking  forward  to  being  married  with  a  ceremony.'*  This 
mode  of  contracting  marriage  is  said  to  be  per  verba  de 
futuro  cum  copula,^  But  these  cases  must  be  distin- 
guished from  those  of  sedaction  following  promise  of 
marriage.^ 

1  Po*t,\9lL 

2  HcCauslmiMl,  SS  CaL  W8,  S77 ;  Adcew  v.  Donree,  90  Ga.  173. 179, 189; 
Port.  70  IlL  484:  Patton  o.  Fhila.  1  La.  An.  9a,  101;  Bichard  v.  Brehin, 
73  Pa.  St.  140,  l4ft;  Goardiaa  v.  Nathans,  2  Brewat.  148,  192;  Peck,  12 
B.  1. 4i9, 488.  See  Jewell,  1  Row.  219^234.  Bnt  see  Duncan,  10  Ohio  St. 
181, 183, 184;  Cheney  v.  Arnold,  15  N.  T.  345, 353, 353. 

3  See  CarffUe  o.  Wood,  63  Mo.  501;  icatos  already  cited;  and  poU, 
SS  12.1i,  12tf,  132. 

4  Morriaon  v,  Dobson,  8  See.  Cas.  S.  3rd  Ser.  347,  354,  355;  Reg.  9. 
SliUia.  M  Clark  A  F.  5344.783;>  Forbes  e.  Strathmore,  Ferg.  €k>n8.  L.  R. 
113.  UA;  Port,  70  IlL  484,  488-491;  Peck,  12  R.  L  485.  See  BeTerson,47 
Cal.  621. 

5  Peck,  12  R.  L  485, 488;  Fryer,  ttich.  Eq.  Oas.  85, 97. 

6  Dalrymple,  2  Hagsr*  Const.  66, 67;  4  Stag.  Ec.  490,  491;  cases  cited 
«iipr«;  jw«^,  S  86. 

7  Cheney  o.  Arnold,  15  N.Y.  345, 352, 353;  an^  chap.  It. 
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S68.  When  a  marriage. 

§  88.  "When  a  marriage.— In  many  States  no  cere- 
mony of  any  kind  is  essential  to  a  valid  marriage,  ^  and  in 
such  States  a  contract  between  parties  comiietent  to 
Diarry,'^  such  as  is  defined  in  art.  ii.,  constitutes  marriage,* 
known,  if  as  in  section  S6,  as  marriage  per  verba  de  prca- 
sentif*  and  if  as  in  section  87,  as  marriage  per  verba  de 
futuro  cum  copulafi  In  States  where  a  celebration  is 
uec^ssary,  this  contract  must  exist  at  the  time  of  such 
ceremony  or  afterwards.^ 

1   SeepvUii^di. 


wmB 
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2   See  <kR/e,  chap.  kill. 

..    3  Dickerson  v.  Brown,  49  Miss.  8ft7,  872;  Hntcblnft  «.  lUmmeU,  U 
auch.  126, 132;  aud  cases  cited  post,  S  94. 

4  Cases  In  §86. 

5  Cases  In  $87. 

6  A»te,imip<M,^l4»ASl. 


CHAPTEIt  XV. 

TRB  OBLE^BBAtlON^ 
▲BT.  I.    NB0E88ITT  OF  THE  CBLKBKATIOH,  $$  8^411 

II.   Natuke  of  the  Cblebbation,  §$  96-99. 
m.  Effect  of  the  ciUEBiiATioKr  $§  100-102. 

AsTiOLS  X— Kbces^bitI:  of  ihe  Celbbbatiok* 

S  89.  Bow  determiiied. 

S  90.  Pre-existing  law. 

§91.  Statutes. 

S  92.  Necessary,  where. 

$93.  Doubtfnl,  where. 

1 94.  Not  necessary,  where. 

8  9.5..  What  law  governs. 

8  89.  Ho"^  detennuied.— To  determine  whether  or 
not  in  a  particular  State  a  celebration  is  necessary  to  the 
validity  of  a  marriage,  reference  must  be  had  to  the 
law  of  the  State  belTore  the  existing  statutesy^  and  to  the 
existing  statutes,^ -and  the  latter  must,  if  possible,  be 
harmonized  with  the  former.' 

1  SeeS90. 

2  See  §91. 

3  See  §§53, 01. 

§  90.  Pre-ezisting  law.— Ko  celebration  is  necessary 
by  the  law  of  nature,^  or  by  the  canon  law  prior  to  the 
Council  of  Trent,*-*  or  by  the  civil  law,'  or  by  the  law  of 
Scotland.*  Whether  or  not  one  is  necessary  by  the  com- 
mon law  of  England  is  doubtful.  In  England,  after  much 
hesitation,^  it  is  settled  that  it  is,'  and  this  view  has  been 

istained  in  Maryland,^  Massachusetts,'  and  North  Ca^o- 
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lind>  iJttt  tiie  contrary  lifts  "been  held,  strangely  In  Ten- 
nessee,!® and  by  the  Supibme  Court  of  the  United  States,ii 
and  in  Alabama,i2  California,^ Georgia, i*  IllinoIs,i6  Iowa,*« 
K.entucky,i7  Michig&u,i<»  Minnedota,J*  Mississippi,20  Mis- 
feourt,*^  Ne^  YDirk,23*  Ohio,2*  and  Pennsylvania;  24  and  the 
English  decision  has  been  disapproved  in  Canada.^  One 
was  necessary  by  the  Mexican  law.^ 

t 

1  See  Bichard  v.  ^re&oi,  73  JPa.  St.  140,  144;  Llndo  v.  Bellsario,  1 
Hagsr-  Const.  216, 4  Entf.  Be.  84i7;  Pamarei»ly  v.  FIshly,  S  Marsh.  A.  K. 
36B,  iTTO;  and  cases  clteii  ante,  $  b7. 

2  I>aliyinple,2  Hagg»  Conet.  Mi  4  Eug.  S)^.  485;  Reg.  v.  MlUis,  10 
Clark  A  P.«94;  HaUett  v.  CoUins/KTiiow.  174;  Fattonv.Pnila.  ILa.  An. 
8B,  101 ;  Prevost,  4  La.  An.  347, 34»;  pg«t,  %  94. 

3  HaUettv.CoUlns,  10  How.  174,181. 

4  Wright,  15  Sess.  Cas.  S.  767;  McAdam  v.  Walker,  1  Dow,  148; 
Didrymple,  2  Hagg.  Const.  54, 4  £ug.  £o.  ^5. 

6  Beg.  V.  MUUs,  10  Clark  .4;  F.  .'>34;  several  hundred  pages  of  dis- 
iBUSSIOii;  see  pp.  624, 638, 655, 7l)3, 707, 763, 7d4, 815, 832, 858, 8.58, 880. 

8  Beamish,  9  H.  L.  Cas.  274 ;  Pu  Moulin  v. I>rul|t.  13  Ir.  0.  L.  B.212i 
Catherwood  v,  CazloA,  13  Mees.  &  W.  261;  8  Jur.  1076. 

7  Bennisoh,  35  Md.  361 ;  post,  S  92> 

8  Com.  i^  Mhh8<m,  W  Mass.  460;  poUf  $  92* 

9  State  V.  Samuel,  2  Dot.  A  B.  177»  179 ;  poit,  §  92. 

10  Orisham  le,  State,  2  Yerg.  589, 592.   But  see  post,  S  93. 

11  Meister  v.  Moore,  96 17.  8. 76. 78;  post,  §  94. 
n   Giaimpb^U  t.  6uUatt,  43  Ala.  57, 69 ;  post,  %  94. 

13  Graham  v.  Bennett,  2  Cal.  503, 506 ;  post,  S  94. 

14  AfAevr  ?.  DupreC)  30  Ga.  173, 179;  post,  %  94. 

15  Fort,70IlL484,486;fW8/,$94. 

16  Blanchard  9.  lismbert,  43  Iowa»  228, 231 ;  post,  S  94. 

17  Duiha^siy  V,  Fislily,  3  Marsh.  A.  K.  368, 370;  and  see  post,  S  92. 

18  Hutchtns  V.  Kimmell,  31  Mich.  126, 130 ;  post,  S  94. 

19  State  V.  Worthinghlun,  23  Minn.  528,  533;  post,  §  94. 

20  Hargroves  v.  Thompson,  31  Miss.  211 ,  215 ;  post,  §  94. 

21  Oyer  v.  Biannoek,  66  Mo.  391 ,  402 ;  post,  §  94. 

22  Fenton  v,  Beed,  4  Johns.  51, 52;  liose  v.  Clark,  8  Paige,  573,  679; 
post,%H. 

S3  Carmlchael  v.  State,  12  Ohio  St.  553, 557, 559;  post,  S  94. 

24  Guardians  v.  Kathans,  2  Brewst.  149, 152 ;  post,  §  94. 

25  Breakey,2U.  C.  Q.B.349,352. 
28  Bice,  31  Tex.  174, 178. 

§  91.    Statutes.— All  the  States  have  statutes  provid- 
ing for  the  celebration  of  marriages — what  permission 
'  must  be  gotten  or  notice  given  before  the  ceremony,  who 
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^niust  perform  the  ceremony,  what  record  of  the  marriage 
must  be  made— but  uuless  such  statutes  state  that  mar- 
riages not  in  conformity  with  their  provisions  shall  be 
void,  such  marriages  are  valid  if  valid  by  the  pre-existing 
law.i  Kentucky  is  the  only  State  in  America  where  the 
marriage  statutes  as  to  celebration  contain  words  of  nul- 
Uty.^  Disregard  of  such  statutes,  however,  renders  the 
,  parties  concerned  liable  to  Ane  or  other  punishment.' 

1  CatteraU  v,  Sweetman,  1  Rob.  £cc.  JMM,  312;  Helster  v.  Moore,  06 
U.  8. 7tf.  78, 79;  OaiupbeU  v.  Gullatt,  411  Ala.  67,  (»;  Port.  70  lU.  484»  486; 
Carmichael  v.  State,  12  Ohio  St.  663.  657,  66»:  and  cases  in  $$68.  M,  97; 
§iJO.  uotes  11-23.  But  see  Coin  v.  Hunson,  127  Mass.  469;  Bashaw  v. 
State,  1  YeiK*  177;  C^rlsliam  v.  State,  2  Yerg.  689. 692,  wMch  ignores  this 
rule. 

2  Stat.  1881,  p.  615.  S  2. 

8   AnU,  S  49;  post,  chap.  zx. 

§  92.  NeoesBary.— In  the  following  States  a  marriage 
celebration  is  necessary:  Kentucky  by  statute; ^  Mary- 
land,^  Massachusetts,'  North  Carolina,^  Tennessee,'  and 
Texas,'  by  pre-existing  law.  Likewise  by  the  law  of 
£ngland,7  and  probably  in  Canada.' 

(It  must  be  noted  that  in  only  three  States,  Kentucky, 
Maryland,  and  Massachusetts,  is  it  perfectly  settled  that 
a  celebration  is  necessary.) 

1  Stat.  1881,  p.  15,  S  2 ;  Estell  v.  Rogers.  I  Bush,  62, 64;  as  to  formerly, 
see  Dumaresly  o.  Flshly,  3  Marsh.  A.  K.  3^. 

2  Dennlson,  36  Md.  361 ;  Classen.  67  Md.  610, 512. 

3  Com.  o.  Munson,  127  Mass.  469;  Thompson,  114  Mass.  566,  567; 
Milford  V.  Worcester,  7  Mass.  48, 62. 

4  Bev.  1873.  p.  687;  State  v.  Samuel,  2  Dev.  A  B.  177, 179;  Cooke, 
PhiU.  (N.  C.) 683, 686.  But  this  does  not  seem  finally  settled:  see  State 
o.  Tachanatab.  64  N.  C.  614. 616. 

6  Stat.  1871,  SS24.  39;  Qrisham  v.  State.  2  Yerg.  589,  692;  Bashaw  v. 
State.  1  Yerg.  177.  But  see  Johnson,  1  Cold.  6^:6,  635;  Bice  v.  State,  6 
Humph.  14, 16.    Contrat  Andrews  v.  Page,  3  Helsk.  663, 667. 

6  B.  S.  1879,  p.  410,  411:  Bice.  31  Tex.  174,  178,  179;  Nichols  v.  Stew- 
art, 15  Tex.  230, 232;  SnUth.  1  Tex.  621. 632.  But  see  Lewis  v.  Ames.  44 
Tex.  319.  339,  040;  Sapp  v.  Newsom.  27  Tex.  637,  640.  None  of  these 
eases  are  direct  declslous. 

7  Beg.  r.  MiUis,  10  Clark  A  F.  634;  Beamish.  9  H.  L.  Cas.  274. 

8  See  Breakey,  2  U.  0.  Q.  B.  349. 

§  93.  DoubtfuL— In  Delaware,^  Maine.a  Virginia,^ 
->nd  West  Virginia,^  a  celebration  is  probably  necessary; 
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in  Arkansas.i^  Florida,^  Indiana,?  Kaiisas,^  Kebranka,^ 
Nevada,io  Bhode  Island,^  and  Vermont,  12  probably  not ;  in 
Connecticut, i»  Colorado,"  Dakota,^^  Oregon, ^>  and  Utah," 
the  question  is  simply  undecided. 

(In  tbese  States  tlie  law  is  in  such  a  condition  that 
should  the  question  arise  directly,  it  might  bo  decided 
either  way  ;^  but  that  in  principle  it  should  be  decided 
in  the  negative  there  is  no  doubt.^^) 

1  Bey.  Code,  1S74,  p.  473;  Fettyjolm,  I  Hoost.  982,  SS4. 

2  B.  S.  1871,  p.  454;4S6;  State  v.  Hodgsklns.  19  Me.  155, 157;  Damon, 
6  Me.  148, 143;  Cram  v.  Bamham,  5  Me.  21S;  Braoswlck  v.  Litchfield, 
i  Me.  -a. 

3  Code,  1873.  p.  864 ;  O'Neale,  17  Oratt.  583, 587,  does  not  throw  much 
light  on  the  subject.  See  also  Fnmcls,  31  Gratt.  283, 28tt,  287.  Consult 
TMmble,2Ind.7e,78. 

4  B.S.1879,p.767. 

6    Dig.  1874,  S84171, 4178;  Scoggins  v.  State,  32  Ark.  205, 212. 

6  Dig.  1881,  p.  751;  Boms,  13  Fla.  369,  880;  Ponder  v.  Graham,  4 
Fla.28. 

7  B.  S.  1881,  S  6390;  Trimble,  2  Ind.  76, 78;  Flemhig,  8  Black,  234, 235; 
Nossamon,  4  Ind.  648, 650. 

8  Comp.  L.  1881,  pp.  537, 638.  Consult  State  v.  White,  19  Kan.  445* 
449. 

9  Stat.  1881,  pp.  341. 942. 

10  Stat.  1873,  §  197;  Fltzpatrlck,  6  Not.  63, 66. 

11  P.  S.  1883,  p.  416;  Peck,  12  B.  1. 485, 488. 

12  B.  Ij.  188,  S  2310;  Newbunr  v.  Brunswick.  2  Yt.  151, 160,  affirms  this; 
Korthfleld  v.  Plymouth.  20  Vt.  682,  591,  denies  it.  8ee  also  State  v. 
Bood,  12  Vt.  396. 399;  Northfleld  v.  Yershhre.  83  Yt.  110. 

18  G.  L.  1875.  p.  185;  Budlngton  v.  Munson,  38  Conn.  481.  487;  Ham- 
mlck  V.  Brousoii.  5  Day.  290,  293;  Roberts  v.  State,  2  Root.  881,  S-t'i; 
Goshen  v.  Stonlngton.  4  Conn.  209,  218;  State  v.  Boswell,  tf  Conn.  446, 
450;  Kibbe  v.  Antram,  4  Conn.  134, 130. 

14  G.  L.  isn,  p.  611. 

15  Ree  Holmes.  1  Abb.  U.  S.  525,  which  decides  it  to  be  necessary; 
but  Holmes  was  not  law  as  to  California:  Case,  17  Cal.  5^)8. 

16  G.  L.  1872,  p.  661.   See  Holmes,  1  Abb.  U.  S.  525. 538, 53»,  544. 

17  The  Supreme  Court  would  probably  be  followed:  see  Melster  v. 
Moore,  96  U.  S.  76, 78, 79. 

18  See  Peck.  12  K.  1. 485,  488. 

19  See  Rule,  ante,  S  53;  Catterall  v.  Sweetman.  1  Rob.  Ecc.  304,  S13. 
817;  and  see  Andrews  r.  Page,  3  Heisk.  653,  087,  which  hints  that  tlie 
court  would  reverse  decisions  in  conflict  with  the  rule  in  S  53.  see 
also  SS  91, 94. 

g  94.  Not  necessary.— In  Alabama,^  California,^ 
District  of  Columbia,*  Georgia,*  lUinois,^  Iowa,o  Louisi- 
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ana,7  Micliigan,^  Minnesotai^  IVXUsissippi,^^  Missouri, ^^ 
New  Hampslure,!^  New  Jersey,^  New  York,"  Oliio,^ 
Penusylvania.is  Soi^tb  Oarolinai^^  and  Wisconsin,"  no 
celebration  is  necessary. 

1  Campbell  o.  Oollatti.  43  Ala.  57,  m  Bobertton  «.  State,  42  Ala.  500, 
613;  Mate  V.  Harphy,  6  Ala.  7547772. 

2  Civ.  Code,  1881,  §55:  McCausIaad,  53  Cat.  568,  577;  Graham  v. ' 
BeQnett,2  Cal.503,500;  Titcomb,  Hyr.Prob,  65,  57;  Holmes,  1  Abb. 
U.  si.  5i5,  Is  uot  law.    See  Case,  17  Cal.  636. 

3  Meister  o.  Moore,  96  IT.  S.  76, 78;  B.  S.,  D.  G.  1875,  §718;  U.  S.  v. 
MLcCormlck,  I  Craiich  C.  C.  5)3:  U.  8.  v.  Lambert,  2  Graach  C.  C.  137; 
i^lackboru  v.  CrawforcU,3  Wall.  175. 

4  Code,  1873,  §  1698;  Askew  v.  Oupree,  SO  Ga.  173, 179. 

5  R.  S.  1880. pp.  704, 7M;  Port.  70  lU. 484,486;  Hebblethwalte  v,  Hep- 
worth,  13  Ghlc.  L.  N.  19;  98  m.  123. 

6  R.  C.  1880,  §21C5;  Blanchard  v.  Lambert.  43  Iowa,  228, 231.  Aad 
see  State  v.  Williams.  20  Iowa,  »8;  State  v.  Wilson,  21  Iowa,  361;  KU« 
bum  0.  Mulleu,  2J  Iowa,  4J8;  White  v.  State,  4  Iowa,  44;). 

7  Civ.  Code,  1875,  arts.  8S-93:  Holmes,  6  La.  433,  470;  Patton  v. 
Philadelphia.  1  La.  An.  9S,  101;  jPrevojt.4  La.  Aa.  347,  349:  Cole  v. 
Lcingtry,  14  La.  An.  770;  Philbrlck  v.  Spaiigler,  15  La.  An.  4i;  Huber. 20 
La.  All.  97 ;  Biaslul,  80  La.  An.  1388. 

8  R.  S.  1882,  §  0000:  Qutchins  o.  Kimmell»  31  Mich.  126, 180;  Meister 
t».  Moore,  98  U.  S.  76,  t8.  ' 

9  Stat.  1878,  p.  623;  State  v.  ^orthingh^m.  23  Minn.  528, 533. 

10  B.  C.  1880,  §  1150;  Floyd  r.  Calvert,  53  Miss.  37.  44;  Dlckerson  0. 
Brown,  4.)  Miss.  357;  Rundie  v.  Pegram,  43  Miss.  751;  Hargroves  v. 
Thompsou,  31  Miss.  211, 215. 

U  R.  f^.  1879,  §3267;  Dyer  v.  Brannock,  66  Mo.  391,  402;  Boyer  9. 
Dively.  58  Mo.  510. 

12  G.  L.  1878,  pp.  428, 429;  Londonderry  v.  Chester.  2  N.  H.  268, 279; 
Clark.  10  N.  H.  3^,  383:  State  v.  Wlnkley,  14  N.  H.  480;  but  see  Dun- 
barton  v.  Franklin,  19  N.  H.  257. 

13  Rev.  1877,  §  631:  Pearson  v.  Howey,  11  N.  J.  L.  12, 18:  Goldbeck, 
18  N.  J.  Eg.  42,43;  Vreeland.  18  N.  J.  £q.  43, 45:  Wilson  v.  HiU.  18  N.  J. 
£q.  143, 145.   There  is  pertiaps  a  shadow  of  a  doubt  here. 

14  R.  S.  1882,  p.  2332;  Hynes  v,  McDennott,  82 1^  Y. 41,46:  Chamber* 
lain,  71  N.  Y.  423. 427;  Hayes  r.  People,  25  N.  Y.  3.0:  Caujolle 0.  Ferrie, 
23  N.  Y.  90, 13  Wall.  435;  Van  Tuyl,  57  Barb.  235;  BisseiT,  55  Barb.  326; 
Davis.  1  Abb.  N.  C.  140;  I'aylor,  9  Paige,  611;  Bose  «.  Clark,  8  Paige, 
574;  Fenton  v.  Beed,  4  Jc^ns.  52. 

15  Carmichael  v,  .state,  12  Ohio  St.  553, 557, 559.  See  R.  S.  1880,  S  63, 
88;  Duncan,  10  Ohio  St.  181, 183. 

16  Dig.  L.  1872,  p.  1002  *  Richard  v.  Brehm,  73  Pa.  St.  140, 144;  Com. 
r.  Stump,  53  Pa.  St.  133;  Brice's  Est.  11  Phila.  98;  H;iuta  v.  Sealy,  6 
Biim.  405;  Guardians  t>.  Nathans,  2  Brewst.  14J;  PhysicK,2  Brewst.  179. 

17  Fryer,  Rich.  Eq.  Cas.  85, 92.  See  G.  L.  1871,  §  440;  State  v.  Whaley, 
10  8.  C.  600;  North  v.  Valk,  Dud.  Eq.  212. 

18  R.  S.  1873,  §  2331 ;  Williams,  46  Wis.  461, 475. 

§  95.  "What  law  governs.— The  necessity  of  the  cel- 
ebration, depends  upon  the  law  of  the  place  where  the 
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parties  enter  into  the  contract  which  is  essential  to  a  valid 
marriage.!  Thus,  if  the  parties  desire  to  marry  in  Mary- 
land, they  must  not  only  have  a  celebration,  but  a  relig- 
ious one.3  If,  on  the  other  hand,  Marylanders  desire  to 
avoid  this,  they  need  only  step  into  Pennsylvania.^ 

1  See  chap.  xiy. ;  and  po$t,  chap.  xtU. 

2  Detmisonj  85  Hd.  961. 
8   ftedgrare,  88  Md.  93, 98 ;  pott,  f  108. 

Ab«IC£LK   n.— NATtTBE  OF  THE  CBLISBBATIOK. 

S96.  Cetebraitldii  defined. 

S  97.  Consent  of  parents,  license,  etc.  i 

1 98.  Celebration  proper,  by  whom  performed.  j 

S99.  Celebration  proper,  wbat  essentlaL  i 

8  96.  Celebration  defined.— The  word  "celebra- 
tion,"  used  in  sections  89-95,  includes  not  only  the  act  of 
a  civil  or  religious  officer  declaring  the  parties  to  be  hus- 
band and  wife,  bilt  the  prerequisite  authority  for  such 
act,  and  the  duties  resulting  therefrom;  not  only  the  cer-  | 

emony  proper, ^  but  the  consetkt  of  parents,^  or  license  ^  t' 

(consent  of  the  State),  or  banns  ^  (consent  of  the  church),  j 

and  the  registry  of  the  fact  that  the  marriage  has  been 
celebtated.B 

1  P<M/,SS98,99,t93-l($4. 

2  Po«^$S97,.l53,l54. 
8   Potass 97, 153. 164. 

4  Po«/,S$97,ld3,154. 

5  P(M/,S154. 

§  97.    Consent  of  parents,  license,  etQ.— Consent 

of  parents,^  license,^  publication  of  banns,^  registry  ^  of  j 

the  marriage,  though  all  or  some  of  them  everywhere  \ 

necessary  to  the  legality  of  a  marriage,^  are  nowhere  | 

under  English  or  American  law  necessary  to  the  validity  | 

thereof  ;<*  they  were  not  so  by  the  pre-existing  law,'  and  ' 

no  statute  has  made  them  so.^  j 

1  1  DeBarros.  L.  R.  Jl  P.  D.  i;  7.  Consult  FUzslmmons  v,  Buckley, 
89  Alxu  63Ji   Suiytli  o*  btate,  13  Ark.  6^ti;  Ookidwiu  v,  TliouipHOU,  2 


§  98  THS  CBLBBaATION.  84 

Oreeae,329:  State «.  Dole, 20  La.  An.  375;  Partoa  9.  Hervey,  1  Gray,  119; 
Hiram  r.  Pierce,  4ft  He.  867;  Wliitev.  Heiiry,24  Me.  631;  Pears^io. 
Ho\rey,  11  N.  J.  L.  li;  Ferrie  o.  Public,  4  UraOf.  2d;  Benuett  v.  Siulch, 
21  Barb.  43iij  Jones  v.  Tevls,  4  Lltt.  2ft;  Cauuou  o.  Alsiberry,  1  Hanli. 
A.  K.  17tt;  FlUpatrlcl£,  tf  Nev.  <)3. 

2  Aslcew  9.  Dapree,  30  Ga.  193;  and  see  Oreayes,  L.  R.  2  P.  4;  D. 
423;  Blackburn  v.  Crawfords,  3  WalL  175;  Kly  v.  Gamiuel,  52  Ala.  ftM; 
Camubell  v.  UeclE,Otf  111.  171:  Stevenson  o.  Gray,  17  Mun.  B.  m;  Gate- 
wooil  V.  Tunk,  3  Bibb,  246;  Sabalot v.  Populus,  31  La.  An.  864;  Jolinson, 
lCold.62e.  ,  .  - 

3  Gomuertz  o.  Kensit,  IS  L.  R.  Eq.  369;  Standen,  Peake,  33,  34s 
Lord  Uardwick's  Acc  is  no  longer  law:  DeBarros,  L.  &.  3  P.  D.  1, 7. 

4  »ee$91. 

ft   See  pMtt  chap.  xx. 

(>  Askew  V.  Dupree,  30  Ga.  173;  Sabalot  v.  Populus,  31  La.  An.  854; 
and  cou:iult  authorities  ali'eady  cited, and  f(^9ii  M3,fJ4;  and  see  Wal- 
deirrave,  4  Clark  A  F.  649,  656;  Uex  v.  Burmlngnain,  8  Barn.  A  C.  29; 
Chichester  v.  Mure,  3  Swab.  A  T.  223. 

7  AnUt  |90;  and  see  Rex  r.  Hodnett.  I  Term  Rep.  96, 99:  Priestly  «. 
Huffhes,  11  East,  1;  IIarfax>ves  o.  Thompson,  31  Miss.  211;  GoTemorv. 
Rector,  10  Humph.  67;  State  v.  Dole,  2U  La.  An.  37ft,  378. 

8  Sees 91. 

§  98.    Celebration  proper,  by  whom  performed* — 

Tliere  could  have  been  no  valid  marriage  in  England  be- 
fore the  Reformation  without  the  presence  of  a  priest 
episcopally  ordained,  or  afterwards  without  the  presence 
of  a  priest  or  deacon.^  The  principle  of  freedom  of 
thought,^  and  statutes,^  have  extended  the  right  to  cele- 
brate marriages  to. ministers  of  any  church,  and  in  most 
States  to  judges,^  chancellors.^  and  magistrates,^  and 
special  provisions  have  been  made  for  Quakers.^  If  the 
minister  or  judge,  etc.,  were  so  de  facto,  and  the  parties 
\iave  acted  in  good  faith,  the  marriage  is  good  though  he 
were  not  minister  or  judge,  etc.,  de  jvre,^  generally  by 
statute.^  Parties  cannot  marry  themselves  with  a  cere- 
mony when  a  celebration  is  required;  there  must  be  a 
celebrant.^o  The  celebrant  must  be  a  third  party ;  a  min- 
ister cannot  marry  himself.^  He  must  not  only  be  pres- 
ent, but  must  be  there  aa  the  celebrant  of  the  marriage.^ 

1  Beamish,  9  H.  L.  Cas.  274 ;  Reg.  v.  HUlls,  10  Clark  A  P.  ft.14 ;  Catheiw 
wood,  V.  Cazlon.  13  Mees.  &  W.  201;  Du  AiouUu  v.  Drult,  13  Ir.  C.  L.  B, 
213;  ante,  H  LO,  92. 

2  See  Dennlson,  85  Md.  361 ;  and  Mr.  Bishop's  criticism  of  the  ooo- 
clnslon  drawn  therein :  1 M.  &  D.  $  282;  and  see  Stewart  A  Carey's  Uiu> 
Uaud  and  Wife,  App.  note  Ir. 
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5  See,  e.  g.,  Ala.  B.  C.  1876,  S  2674. 
4  See,  e.  g.,  CaL  CIt.  Code,  1881,  S  70. 
ft  See,  e.  g..  Ark.  Dig.  1874,  §  4178. 

6  See,  e.  g.,  Mass.  G.  8. 1882,  p.  811,  S  ft 

7  See,  e.  g.,  Md.  Rev.  C.  1878,  art.  51,  S  8. 

8  Pearsob  v.  Howey.  11 N.  J.  L.  12. 20;  T^tor «.  State,  53  Miss.  8tt 
which  Is  not  Importaut  in  the  United  States  (ante,  S  02);  Beg.  v.  Millis, 
10  Clarlc  &  F.  634,  906;  Dormer  v.  Williams,  1  Curt.  £00.870;  Kibbev. 
Antram,  4  Conn.  134;  Oosheno.  Stonlugton.4  Conn.  209;  State  v.  Wil- 
lis,}) Arlc.  1%;  Com.  V.  Suooner.l  Pick.  236;  State  o.  Bobbins,  6  Ired. 
ti;  State  V.  Bray,  13  Ired.  289;  State  v.  Kean,  10  N.  U.  347;  State  v, 
Winkley,  14  N.  H.  480;  State  o.  Abbey,  29  Vt.  60. 

9  See  Rot.  Stat,  of  Mass.  1882,  p.  811:  Maine,  1871,  p.  46((;  Neb.  18IB1, 

S342:  Nev.  1873,  $  216;  N.  H.  1878,  p.  €»;  Ore.  1872,  p.  661;  Yt.  1880,  p. 
19;  Va.  1873,  p.  844;  Wis.  1878,  S  2337. 

10  Com.  o.  Munson,  127  Mass.  4S0. 

11  Beamish,  9  H.  L.  Cas.  274. 

12  Mllford  V.  Worcester.  7  Mass.  48;  Mangae,  1  Mass.  240, 241. 

§  99.  Ceremony  proper,  what  essential.— The  cel- 
ebrant need  only  take  notice  that  the  parties  are  before 
him  to  be  married,  and  pronounce  them  husband  and 
wife.i  Thus  at  a  marriage  by  an  Episcopal  clergyman, 
''the  directions  contained  in  the  rubric  respecting  the 
opening  address  to  the  congregation,  the  adjuration  to 
the  persons  about  to  be  married  as  to  confessing  any  law- 
ful impediment  to  their  union,  the  putting  on  the  ring, 
etc.,  are  not  absolutely  essential  to  the  validity  of  the 
marriage;  the  essential  part  of  the  service  is  the  recipro- 
cal taking  each  other  for  wedded  wife  and  wedded  lius- 
band."  ^  In  the  case  of  a  religious  celebration,  the  man 
and  woman  need  not  belong  to  that  religion;  thus  Protes- 
tants may  be  married  by  a  Roman  Catholic  priest.^ 

1  HuTod,  1  Kay  A  J.  1,  4:  Beamish,  9  H.  L.  Cas.  274:  Graham  v. 
Bennett,  2  Cal.  603,  606;  Londonderry  v.  Chester,  2  N.  H.  2b8;  Pear- 
son V.  Howey,  11  N.  J.  L.  12;  State  r.  Rood,  12  Vt.  396. 

2  Beamish,  9  H.  L.  Cas.  274, 339.  Lord  Campbell  said,  p.  337 :  *'  There 
ought  to  be  a  public  form  of  celebration  to  which  no  reasonable  per- 
son can  object,  admitting  by  means  of  registration  of  easy,  certain, 
and  perpetual  proof;  the  addition  of  a  religious  ceremony  being 
highly  desirable,  although  not  absolutely  necessary."  In  Maryland^ 
no  one  can  be  married  without  religious  forms.  The  paid  advocates  of 
recognized  sects  are  given  a  monopoly.  See  Dennlson,  86  Md.361; 
Stewart  &.  Carey's  Husband  and  Wife,  App.  note  Iv. 

3  Burr  v.  Fontaine,  4  L.  C.  Bev.  L.  163,  S.  C.  1872. 

M.  &  D.-8. 
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Article  m.— Ebvibct  of  tbb  GsLsaBATxaK. 

SIOO.   The  cetobration  ana  the  parties. 

S  101.   The  oeleteatlon  aiKl  the  contract. 

f  102.  :The  celebration  and  the  oonsnnunatiQO* 

g  100.  CelelHratton  a»d  partdaa.— The  parties  mast 
be  competent,  except  as  to  coosent,  at  the  tisie  of  the 
celebration;  subsequent  xemoTal  of  the  incapacity  will 
not  render  the  oelebratien  anffifiient,  though  the  parties 
recognize  it  as  such.^ 

1    See  SS  46, 58, 81, 74, 79, 1S2,  IfM)^  ML 

§  101.    CelebratioB  and'OontnMt.-^The  oelebration 

is  a  nullity  .unless  the  parties  intend  thereby  to  be  mar- 
ried ;i  but  from  the  fact  of  the  celebration  consent  may 
be  implied.*^  If  the  parties  intend  to  be  married  by  a 
celebration,  even  wbere  this  -is  not  necessary,  a  marriage 
by  consent  only  cannot  be  set-up.*  The  consent  need  not 
be  perfect  at  the  time  of  the  celebration,  but  may  be 
given  afterward8.4 

1  Browne  r.  Boms,  6  Ses.  Cas.  1^.  2nd  Ser.  1388;  McCIurg  «.  Terry,  21 
N.  J.  £q.  '^25, 2i7;  Ferlat  v.  GoJon,  Hopk. 478:  Mt.  Holly  v,  Andover,  11 
Vt.  2;.'ti;  Ciark  ow  Field,  13  Vt.  4(i0;  Barnes  v.  Wyeth,  28  Yt.  41, 42;  Bob- 
eitsou  I'.  CowOxy.  2  West.  L.  J.  iul ;  1  8.  W:  Law  J.  1«7 ;  ante,  H  8(Ni8. 

2  Fleming  v.  People,  27  M.  Y.  829, 88S;  po$t,  S  12fi. 

S  Van  'iuyl,  57  Barb.  235,  2S&;  Pedc,  13  R,  L  485;  F)ryer,  Rich.  £q. 
Cas.  85,  Ud;  attU*  ii  «tt,  d7. 

4   .4nre,SS4t>,  80;  iHM/,  SS  150,  UL 

§  102.   CelelMratioii   and   oonitmnniation.^It   is 

only  in  the  absence  of  a  celetoubion  that  the  question 
of  the  necessity  of  a  consummation  can  be  consid^raed.^ 
Prom  a  consummation  a  celebration  is  often  implied.^ 

1  SeeDumaresIy«.FiBlily,81lte«h.A.]LI79i  «ndjM«r,chap.XYl« 

2  Ami.  SU2. 
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CBAsnasR  XVI. 

THB  CONSUMMATION. 

flOS.  Defined. 
1104  Effect  of. 

§  103.  Defioedw-^Thd  consummaieion  of  a  mairiage 
may  be  eith^  subseqawit  sexual  iDtercouvse  between  the 
parties,  or  the  assumptioa  of  the^ rights,,  duties,. and  obli- 
gations of  husband  and  wife,  from  which  sach  intercourse 
may  be  implied.^  There  are  two  principal  ends  of  mar- 
riage— a  lawful  indulgence  of  the  passions  to  prevent 
licentiousness,  and  the  procreation  of  children  under  the' 
shield  and  sanction  of  the  law.3  If  the  parties  know  their- 
intercourse  to  be  contrary  to-  law,*  even  though  it  isaanc- 
tioned  by  their  religion,^  it  cannot  be  an  element  of  mar* 
riafte,  but  is  mere  fornication.^ 

1  See  Dnmareshr  v,  Flsbly,  3  Marsh.  ▲.  K.  S68,  377,  dissentlfitf 
opinion ;  CaL  Oiv.  Code,  1881.  S  65. 

2  Deane  r.  AreXlngt  I  Bobi  Eeoi  STBrZHB^i  BrlggBv.  UeMan;  3 
Phllllm.  8-25,  1  Eiiff.  Ec.  406.  409:  B..  28  Eng.  L.  A  Eq.  95,  100.  See 
Dalrymple,  2  Hagg.  Const.  54,  4  Eng.  Eo.  485;  ante,  S  63. 

3  Fort,  70  111.  484, 486;  ante,  §  101,  note  3. 

4  State  V.  Miller,  23  Minn.  352. 

5  see  also  Dalrymple,  2  Bagg.. Const.  64,  4  Xng.  Ec.  485;  poet,  %  166. 

§  104.  Bffeot  of.— Sexual  intercourse  between  the 
parties  is  necessary  to  a  marriage  per  verba  de  futuro,^ 
and  the  assumption  of  the  marriage  status  usually  raises 
a  presumption  of  marriage^^but  in  general  no  consumma* 
tion  is  necessary  to  the  validity  of  a  marriage,  whether  it 
be  formed  by  celebration,^  or  by  mere  consent.*  Consen- 
SU9  non  concuhUus  facit  matrimonium,^  Thus,  a  marriage 
is  valid  though  one  of  the  parties  absolutely  refuse  inter-- 
coaxse,^  or  abandon  the  other  at  once  .7  Statutes  may 
modify  this.^  By  voluntary  eonsummation  imperfections 
in  the  consent  may  be  waived.^  And  after  consumma- 
tion a  marriage  will  be  less  readily  set  aside  for  fraud*. 
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etc.  10    Sexual  intercourse  is  however  a  marriage  right, 
and  refusal  or  abuse  of  it  gives  rise  to  various  questions.^ 
1   Ji»<e,S87. 

5  Potler  0.  Barclay,  16  Ala.  439,  449;  and  see,  e.  g.,  Wier  v.  Still.  31 
Iowa,  1U7,  where  the  polut  was  assumed. 

4  Dalrymple,  2  Hagg.  Const.  54,  4  Eng.  £c.  485;  Potier  v.  Barclay* 
15  Ala.  4au,  44;);  Dumaresly  v.  Fislily, »  Marsh.  A.  K.  36d,  370;  JaclLson 
V.  Wlnue,7  Wend.  47,50;  Glse  v.  Com.  81  Pa.  St.  4l'8,  432.  But  see 
Com.  V.  Jackson,  11  Bush.  679, 686;  Jewell,  1  How.  219, 234. 

'  5  Consult  Digest,  L.  SO^tit.  7,  §  SO;  Wood,  ClT.  L.  p.  120 :  Dalrymple 
2  Hagg.  Const.  54,  4  £ng.  !Ec.  iHh;  Llndo  v.  Belisario,  1  Hagg.  Const. 
2l6,  4£ng.  EC.  867;  Sottomavor  v.  DeBarros,  L.  U.  5  P.  D.  94,»8s  Par- 
trick,  3  Phllllm.  4^6,  1  £ng.£c.  460;  Yelverton  v.  Longworth.  10  Jur. 
N.  S.  1209;  Walton  r.  Kider,  1  Lee,  16,  5  £ng.  £c.  259;  Graham,  2 
Lew.  C.  C.  97;  Begg  v.  State,  65  Ala.  1U8, 110;  Potier  t?.  Barchi^-.  15  Ala. 
439, 449;  Dlckerson  v.  Brown,  49  Miss.  357, 371 :  Benton,  1  Day,  111,116; 
State  r.  Patterson,  2  Ired.  346, 355;  Jackson  v.  Wlnne,  7  Wend.  47,  50; 
ttlse  V.  Com.  81  Pa.  St.  428, 432. 

6  Potler  V.  Barclay^  15  Ala.  439, 449;  Cowles,  112  Mass.  298.  See  post, 
Ckueltt;  and  ante,  liiFOTENCB. 

-  7   State  V.  Patterson,  2  Ired.  346, 355.   SeejNM/,DK8]BBTiov. 

.  8   Cal.  ClY.  Code,  1881,  S  55;  Oa.  Code,  1878,  S 1698. 

9  Hampstead  r.  Plaistow,  49  N.  H.  84, 98;  post,  SS 150,  151;  and  see 
Lockyer  v.  SlnchUr,8  Ses.  Cas.  S.2ud  8er.5s2;  bassen  v.  Campbell,  2 
Wils.  A  S.  309. 

10  See  Lyndon,  69  111.  43;  Kobertsou  v.  Cole,  12  Tex.  856;  ante,  $83. 

11  See  anU,  SS 17, 22,  62-67, 80, 103;  pott,  SS 173, 175, 235, 252, 269. 


CHAPTBB  XVH. 

CONFLICT  OF  LAWS. 

S  105.   Statement. 

Abt.  L  Law  of  the  CoirTBAOT—WHBir  It  Qovbbns,  SS  105-112. 
II.  Law  of  the  Domicile— When  It  Governs,  §§  113-117. 
III.  Law  of  the  Fobum — When  It  Govesns,  SS  118-121. 

§  105.  Statement. — ^Mutual  consent  to  be  married  is 
necessary  to  the  validity  of  a  marriage  everywhere  ;i  but 
marriage  is  not  a  mere  coutract,^  nor  are  the  ordinary 
principles  of  private  international  law  applicable  to  con- 
tracts, to  be  applied  to  marriage.3  Each  State  makes  mar- 
riage laws  for  itself,^  and  in  the  United  States  the  nation- 
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al  government  lias  no  power  to  make  such  laws  for  the 
several  States.^  Parties  who  marry  may  do  so  in  the 
State  where  they  have  their  permanent  homes,  or  in 
another  State,  or  they  may  have  their  permanent  homes 
in  different  States;  and  the  question  of  the  validity  of  the 
marriage  may  arise,  not  only  in  the  State  where  they  mar- 
ried, or  where  they  had  their  permanent  homes,  hut  in  any 
State  where  they  have  rights  or  liabilities  to  be  involved. 
But  the  laws  of  the  different  States  as  to  capacity  of 
parties,  and  necessity  of  celebration  or  consummation, 
are  not  the  same,  and  it  is  therefore  to  be  first  settled, 
where  the  question  of  the  validity  of  a  marriage  arises 
judicially,  whether  the  law  of  the  place  where  the  court 
is  (f  orum),0  or  of  the  place  where  the  parties  lived  (dom- 
icile),'^ or  of  the  place  where  the  marriage  took  place  (con- 
tract ),8  must  govern.  As  a  general  rule,  capacity  of  par- 
ties depends  on  the  law  of  their  domicile,^  and  sufficiency 
of  celebration  on  the  law  of  the  place  of  the  contract;  ^^ 
the  law  of  the  place  of  the  contract  has  nothing  to  do 
with  the  question  of  the  capacity  of  the  parties;  the  law 
of  the  domicile  of  the  parties  has  nothing  to  do  with  the 
Bofficiency  of  the  formalities;  and  the  law  of  the  forum 
has  nothing  to  do  with  either.^ 

1  See  ante,  cbap.  zir. 

2  See  ante,  §  16. 

S  Hyde,  Law  B.  1  P.  A  D.  133 ;  Starr  v.  Hamilton,  Deady ,  268 :  Pugh 
•.  Ottenbeimer,  6  Oreg.  231;  Frasher  o.  State,  S  Tex.  Apu.  2<>3.  See 
post,  SS 105. 173, 181,  IM.  213. 

4  Barber,  21  How.  682;  Strader  v.  arabam,  10  How.  82. 93 ;  ante,  S  75; 
post,  %i  194. 214-216. 

5  Oreen  v.  State^  Ala.  190;  State  r.  Gibson,  36  Ind.  389;  Lonas  «. 
State,  3  Helak.  287;  Fraaher  «.  State,  3  Tex.  App.  263.  See  ante,  i  75; 
post,  b  157, 2lli* 

6  Post,  art.  tiL 

7  Post,  art.  ii. 

8  Post,  art.  i. 

9  Post,  %%  lis,  115, 

10  /*(></,  §S  106, 108. 

11  TbiJ  is  the  general  result  of  SS 106-12L 


S§  106-107  comrLicT  or  laws.  M 

AsTxcuB  I.— Law  of  thb  Gontbact— Wheh  it  Gov^bbnb. 

1108.  Italestttfced. 

«S  107.  Bale  eaiaiged. 

1106.  Bule.estabUAbecL 

S  109.  Exceptions  1  and  9-Compllaii€;e  Impoflriblo. 

§110.  Exceptions  3  and  4-*Law  of  local  appUcaaciii. 

■S  111.  Exception  A'-Sistaixltoiiallty. 

S112.  fixoeptionfi— Voielgnlawnot  proTed,ete. 

§  106.  Rule  stated.-— T}ie  necessity  of  a  celebration 
or  consummation  to  the  validity  of  a  marriage,  and  the 
nature  thereof  when  necessary,  depend  upon  the  law  of 
the  State  where  the  contract  essential  to  a  valid  mar- 
riage is  made— that  is,  the  local  law.  In  other  words, 
parties  must  marry  according  to  the  forms  required  by 
the  law  of  the  place  where  they  become  in  fact  husband 
and  wife.i  Except  In  the  foUowinj;  cases,  when  different 
rules  apply  :^ 

1.  When  compliance  with  the  local  law  is  impossible; 

2.  Or  repugnant  to  the  reUgious  convictions  of  the 
parties. 

3.  When  the  local  law  does  not  apply  to  foreigners; 

4.  Or  when  a  State  establishes  special  forms  for  its 
citizens  married  abroad. 

5.  When  the  parties  enjoy  exterritoriality. 

6.  In  oases  under  Artide  UI« 

1  Dicey-  1>om.  chap,  tr.;  Wbarton  Confl.  h.  SS 170,  ef  Mflf.;  1  Blsh.  M. 
A  D.  cliap.  xxii. 

3   i>M<.SS10S-'112»  llS-Ul. 

§  107.  Rule  enlarged.-^"  A  marriage  valid  where 
contracted  is  valid  everywhere,  and  vice  versa"  ^  is  often 
laid  down  as  the  one  rule  upon  this  subject,  the  rules  in 
Articles  II.^  and  III.*  being  denied.  This  rule  seems  sim- 
ple, for  under  it  the  validity  of  a  marriage  is  determined 
solely  by  the  law  of  the  place  of  the  contract,  but  it  has 
so  many  exceptions  that  it  is  practically  useless.^ 

1   See  1  Blab.  M.  A  D.  ctiap.  xxlL 
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'3   Pom.  &  118. 

4   See  Wharton  Confl.  L.  S 182. 

§  108.  Rule  established.— <Pavti48  nmst  marry  ac- 
cording to  the  forms  required  by  the  State  where  they 
become  in  fact  Jiusband  and  wife;  and  if  they  do  so,  their 
marriage  is  valid,  as  to  the  celebration,  every  wliere.^  This 
is  true  (in  absence  6t  «tet|ite),^  tboii^h  parties  marry  away 
from  their  own  country  in  order  to  evade  the  require- 
ments of  their  domicile  as  to  publicity,  consent,  etc.^  Other 
forms  may  sul&ce  or  be  allowable  incertaincases,^  but  com- 
pliance with  this 'rule  wm  always Aoffioe.^  Thus:  Mary- 
landers  who  desire  to  evade  the  Maryland  requirements^ 
may  go  into  Pennsylvania,  fl(Ujirry  by  consent  J  or  before  a 
civil  officer,^  and  return  immediately  to  Maryland,  and  the 
marriage  will  be  valid.^  So  parties  often  went  from  Eng- 
land into  Scotland  to  avoid  obtaining  their  parents'  con- 
sent, and  were  married  at  <Qretna  Green;  such  marriages 
being  always  held  valid. ^^  On  the  ether  hand,  Pennsyl- 
vanians  could  not  marry  by  mere  consent  in  Maryland, 
or  without  a  religious  ceremony ;  ^^  though  of  course  if  they 
returned  to  Pennsylvania,  and  recognized  each  other  as 
man  and  wife,  this  would  constitute  a  new  and  valid  mar- 
riag^.^  So  A  and  B,  domiciled  in  England,  are  married 
At  the  English  Church  at  Antwerp,  by  a  clergyman  of 
the  English  Church  in  the  presence  of  the  English  consul. 
Belgian  law  as  to  forms  is  not  complied  with,  and  the 
marriage  is  invalid:^  So  A  and  B/Irish  persons  domi- 
ciled in  Ireland,  are  married  in  England  by  a  Boman 
Catholic  priest.  English  law  as  to  forms  is  not  complied 
with,  and  the  marriage  is  invalid.  ^^ 

1  Bicey  Dom.  pp.  200,  etc. ;  Wharton  Confl.  L.  C  169 ;  Westlake,  §  344 ; 
8tory,  !il21;  Hertias,  %  M;  Schaefler,!i-l(X);  4  Pbillim.  p.  280:  Foelix. 
Bev.  £ti*angere,  1841,  iiSi  IBish.M.  &J>.  §353;  learson,  51  Cal.  120. 
125  (nuder  Btatute);  Bocbe  o.  Washington,  19  Ind.  5^,  57;  Boyer  o. 
Dlvely,  58  Uo.  510;  State, v.  Patterson,  2  Ired.  346,  356;  Caujolle  v 
Ferrle,  2tf  BarU.  177,  Ibi;  PhUlliis  r.  Gregg,  10  Watts,  153,  l&i;  Morgau 
V.  McOhee,  5  Humph.  13,  U.  This  rule  Is  really  nowhere  denied,  hut 
fliaerted  in  all  the  cases. 

3   Mass.  P.  S.  1882,  p.  809.   See  Com.  v.  Lane,  113  Haas.  458,  4fi3»464. 
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3  Dalrymple,  2  Hagg.  Const.  M,  4  Eng.  Ec .  485 :  Scrimshlre,  2  lEa^g. 
Const.  3»5,  4U7, 406,  417, 431,  4  Eng.  EcTMi;  Swift  v.  Kelly,  3  Knapp, 
257;  simonln  V.  Mailac,  2  SwabTS  T.b7,77;  'Warrender,  2  Clark  A  F. 

4b8,548. 

4  See  SS  109, 110,  111. 

5  See  citations  <»i>ra»  note  1. 

6  Ante, a  92»M. 

7  Ante»l9i, 

8  Pa.  Purd.  Dig.  1872,  p.  1008.  See  Bodebangh  «.  Banks,  2  Watts, 
9>11. 

9  Redgrave,  38  Md.  98, 96:  and  see  Dabrymple,  2  Hagg.  Const.  .M, 
4  Eng.  £c.  486;  Warrender,  2  Clark  &  F.488,  m8;  Com.  v.  Lane,  118 
Mass.  458, 464. 

10  2  Fraser  Hnsb.  A  W.  1809. 

11  Dennison,  85  Md.  361.  See  Beg.  v.  MiUls,  10  Clark  A  F.  534;  Mao- 
ullock,  2  Pat.  App.  83, 36;  M.  4591 ;  Dicey  Dom.  p.  204. 

12  See  Hj'nes  v.  McDermott,  82  N.  T.  41, 47;  8.  C.  87  Am.  Bep.  538; 
Second  Appeal,  March,  1888,  27  Alb.  L.  J.  249;  post,  SS  132, 150, 151. 

13  Kent  v.  Burgess,  11  Sim.  361;  different  now  by  statute:  see  §  llOu 

14  McLaughlin,  Irish  Law  B.  1  Ch.  Dlv.  421, 427. 

§  109.  Ezoeptions  1  and  2— Complianoe  impos- 
Bible.— Wlien  parties  marry  in  a  foreign  state  where  it  is 
impossible  for  them  to  be  married  according  to  tlie  law 
of  the  place,  if  they  marry  according  to  the  law  of  their 
domicile  the  marriage  is  valid,  ^  whether  the  impossibil- 
ity be  actual,^  or  due  to  their  religious  convictions.' 
Thus,  a  marriage  between  Protestants  celebrated  at  ilome 
by  a  Protestant  clergyman  was  held  valid,,  it  being 
proved  that  two  Protestants  could  not  be  married  in 
accordance  with  the  lex  loci^  as  no  Boman  Catholic  priest 
would  be  allowed  to  marry  them.^  So  of  marriages  in 
heathen  or  Mohammedan  countries.^  Mere  difficulty  uf 
compliance  is  not,  however,  impossibility;  thus,  if  the 
local  law  requires  previous  residence  for  a  certain  period, 
the  parties  must  conform  thereto  ;<>  but  compliance,  for 
example,  by  an  American  with  the  requirements  of  the 
French  law  as  to  publication,  registry,  etc.,  could  hardly 
be  demanded;  ^  perhaps  such  requirements  would  be  lield 
appliaable  only  to  permanent  residents. ^ 

1  Dicey  Dom.  p.  201:  Wharton  Confl.  L.  $175;  Westlake,  S844: 
Cruise  Dignities,  p.  276;  Keediiig  v.  Smith,  2  Hagg.  Const.  371,  4  £ug. 
£c.  551:  Lloyd  v.  retitjeau.  2  Curt.  Ecc.  2.^1:  Esce  v.  Hmith,  18  Ueav. 
lli,  23  L.  J.  Ch.  705;  Lautour  p.  Teesdale,  8  Taunt.  830,837;  Lorlns  v. 
Thorndlke,  ft  Allen,  257, 268.  -        * 
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2   Wbartoii  Coiifl.  L.  S  176. 

8  WbartoQ  Confl.  L.  I  176:  Harford  «.  Morris,  2  Hacg.  Const.  42), 
430,  4  £ug.  £c.  675;  Catterall,  1  Bob.  £cc.  660. 

4  Cruise  Dignities,  p.  276:  Westlake,  S  244. 

5  Dicey  Dom.  p.  210. 

6  Kent  v.  Burgess,  11  Sim.  S61, 376. 

7  Wbarton.  S 176,  n.  3. 

8  Loring  v.  Thomdlke,  6  Allen,  257. 

§  110.  EzceptionB  3  and  4— Law  of  local  applica- 
tion.— A  State  may  by  statute  provide  that  foreigners 
may  be  married  by  their  foreign  law,i  or  that  its  own  cit-  f 

izens  may  be  married  in  foreign  States  in  special  ways.^ 
In  the  former  case  the  foreign  law  becomes  a  part  of  the 
law  of  the  place,  and  the  rule  in  section  106  applies.  In  the 
latter  case  a  marriage  so  contracted  would  be  held'  valid 
in  the  home  courts,  and  probably  everywhere.'  Thus, 
D.  and  M.,  American  citizens,  marry  in  England  accord- 
ing to  the  Act  of  Congress;  even  English  courts  would 
probably  hold  such  marriage  valid  ;^  but  perhaps  would  ' 
not  if  one  of  the  parties  were  an  English  subject.^  So 
by  construction  the  statutes  of  a  State  may  be  held  to 
apply  only  to  marriages  of  residents.^ 

1  See  Wbarton  Confl.  L.  S 176. 

2  U.  S.  Rev.  Stats.  §  4082;  4  Geo.  4,  c.  91 ;  12  ft  13  Vict.  c.  68. 

3  Lloyd  V.  Petitjean,  2  Curt.  Eco.  261;  Este  v.  Smith,  18  Beav.  113, 
121;  Luring  v.  Thomdike.  6  Allen,  267. 

4  Loring  v.  Tbomdike,  6  Allen,  267. 
6   Dicey  Dom.  p.  212. 
6   Loring  V.  Thomdlke,  6  Allen,  267. 

§  111.  Zizceptlon  5— Ezterritoriality.— The  subjects 
of  a  State  are,  under  certain  circumstances,  when  in  fact  not 
residing  within  the  limits  of  such  State,  considered  by  fic- 
tion of  law  to  be  resident  there,  and  to  be  subject  to  its  laws. 
This  fiction  is  termed  '*  exterritoriality.' '^  Ambassadors 
enjoy  this  right,  and  the  marriage  of  an  ambassador,  or 
of  subjects  of  the  State  which  he  represents,  according  ; 

to  the  forms  of  such  State  is  valid. ^  Thus  D.  and  M. ,  Brit-  | 

iiAr  subjects,  are  married  according  to  the  ^^ites  of  the  ] 
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Gliurch  of  England,  at  the  British  embassy  at  T^xis^  or 
D.and  M^Spanishsubjects  are  married  aeoordtng  to  Span- 
ish forms,  at  the  Spanish  embassy,  in  London;  such  mar- 
riages are  valid  every where.^  But  bol^*  or  one  ^  of  the 
parties  must  belong  to  the-Sta;to  repi«se&ted  at  the  em- 
bassy.^  So  factories  sometimes  enjoy  this*  right  ;<i  thus 
D.  and  M.,  French  subjects,  marry  at  a  French  factory 
in  Turkey  according^  to'  Fvenoh  forms:  their  marriage  is 
Talid7  So  Bt  ship  on  the  high  seas,  and  a  ship  of  war 
every  where)  is  pavt  of-  the  country  to>  which-  it  belongs, 
and  the  requicementsof  suck  country  must  be  conformed 
with.8 

1    Dicey  Dom.  p.  20SL 

3   Pertrels  v.  Tonde^r,  1  Haffg.  Const.  Ise^Lautoiir  v.  Teesdale.  8 
Taunt.  6;«0,838;  Bexv.Br&nlpton,l(li£ft8t,2d2;  Hwr.Coin«Beport,p.If 

3  Dicey  Dom.  p.  296; 

4  Dicey  Dom.  p<  2074 

6  Pertvei8«.  Tondear,  1  HafEg;.Const.U(L 

6  Marr.  Com.  Report,  p.  L.- 

7  Dicey  Dom.  p.  208. 

8  Dicey  Dom.  p.  208»  309;  ttbg: «.  MUllft,  10  (^iofe^  A 1%  934 

§  112.   Ezoeption  6— Foreign  law  not  proved, 

etc. — ^As  stated  below,  in  Article  III.,  the  law  of  the  place 
of  celebration  may  not  be  applied  l^ecanse  not  proved,^ 
or  because  the  union  was  not  a  marriage,^  or  becanae  the 
forum  is  controlled  by  specii^-statutesi^ 

1  siio. 

2  s  120. 

3  S121. 

AbTICLX  IL—IiAWOF  TBB-DOMICXLE— WhSN  XT  GOVSBSS., 

5113.  Bnleetltttfcli 

Sm.  Rulbdenledk 

S 115.   Rule  estabUshed. ' 

S  116.   Exception  1— Incapacity  penaL 

S 117.  Exception  2— Incapacity  repognant. 

§  113.    Rule*  stated.--The  capacity  of   parties  de« 
pends  upon  the  law  of  their  respective  domiciles.^   In 


L 
i 
I 

■ 

05  CONFXJCT  or  LAWS.  §§  114-llS  ! 

other-wo^ds,  ettth  of  tbe  i>arty  mast  have,  l>y  the  law  of 
his  or  her  domicile,  the  capacity  to  marry  the  other .^ 
Except  in  thefoUowii^  eases,  when  different  roles  apply: 

1.  When  the  incapacity  is-  penaL> 

2.  When  the  incapacity  is  of  a  kind  to^  w^ieh  the  court 
refuses  recogixition/ .under  Article  m.^ 

1  Sees  lift.   ConsnltjMf^Sf  213-228. 

2  See  cUseiiBSlon  In  Stewart  ft  €wey  Vjmh,  ^  Wife,  Appendix, 

ILiU. 

4   Pasl,§S  117,118-121. 

g  114.  Hiole  d«|d«icL^Tlie  i^le  that  the  capacity  to 
marry  depends  upon  the  law  of  the  party's  domicile  has 
been  often 4ftnd  AtcenuQosly  denied;^  bat  an  examination 
of  the  authorities  shows  that  nearly  all  the  cases  where  a 
contrary  role  has  been  Applied  are  cases  which  fall  within 
exceptions  liiknd  ^,^or  cases  respecting  parents'  consent, 
etc.,  which  are  jparts  of  tbe  celebration.^ 

1  See  1  Blob.  M.  A  D.  chap.  xxli. ;  Sctaotxler  Dom.  BeL  47 :  Schonler 

Hnsb.  A  '\Vife.§  668;  istory  Oonfl.  L.  SK  m,  101»  et  scq.i  Danelli,  4  Bush,  f 

Uf68;  Com. V. Lane,  113 Mass. "468,464;  Medway  v. Keedbam,  IBMass.  157, 
168;  Putnam.  8  Pick.  433, 4;)4;  Steveusouv.Gray.  17Mou.B.  193.207;  Van 
Voorhls  V.  BriDtnall,  86  N.  T.  18, 25;  Pondsford  o.  Johnson,  2  Blatchf. 
bU  6»i  Diekaon,  1  Yerg.  110,  lift. 

2  Po*t»  SS  116, 117;  Fuller,  40  Ala.  101,  M5,  306,  Is  a  case  of  penal 
disability,  1 117.   So  nearly  all  the  cases  cited  In  note  1  may  be  ex-  ! 
plained.                                                                                                                | 

3  AnUt  I M;  Sottomayor  v.  DeBanos,  L.  »B*  3  P.  D.  1, 7.  I 

§  115.   Rule  estabUslied.'^-Eaeh  of  the  parties  must  ' 

ha^e,  by  the  law  of  his  or  her  domicile,  the  capacity  to  1 

marry  the  other.  ^    The  capacity  to  marry  is  a  i)ersonal  ! 

capacity,  and  as  snch,  depends  on  the  law  of  the  party's  ) 

domicile.^     Thus,  A  and  B,  Portuguese,  domiciled  in  [ 

Portugal,  go  through  the  proper  forms  of  marriage  in  j 
England.     Being  first  cousins,  they  are  incompetent  to 

marry  by  the  law  of  Portugal,  but  competent  by  the  law  [ 

of  England.   .Held,  in  England:  marriage  Toid.8    A  and  ; 

B,  domiciled  in  England,  intermarried;  B  died;  A  and  G  > 

(the  sister  of  B),  both  domiciled  in  England  where  a  mar-  ! 
xtafe  with  a  deceased  wife's  sister  is  void,  went  to  Den* 
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murk  where  aaaiti  a  marriage  is  valid,  and  ireie  married 
according  to  lava  of  Denmark.  Held,  in  England:  mar- 
riage Toid.*    A,  domiciled  in  EDgland,  marries  B,  dnnoi- 

ciled  in  Frankfurt;  B  dleB;  A  then,  while  still  domiciled 
Id  KnKlsnd,  marries  B's  eisl«r  in  Frankfurt,  stje  being 
domiciled  there,  and  auch  marria^te  being  valid  there. 
Held,  in  England:  each  part;  must  be  competent  to 
marry  the  other  by  tlie  law  of  hia  or  her  domicile^  mar- 
riage void.^  A,  a  negro,  marries  B,  a  white.  Both  are 
domiciled  in  North  Carolina,  where  such  marriage  is  void. 
The  marriage  takes  place  in  South  CaFoliua,>  where  such 
marriage  Is  Tatid,  Held,  iu  North  Carolina:'  marriage 
void.'  But  A.  a  negro,  and  D,  a  white,  who  move  into 
South  Carolina  from  North  Carolina  with  the  intention  ot 
rem ainii^  there,  and  marry,  have  changed  their  domicile, 
and  their  marriage  is  valid  even  In  North  Carolina.^  A 
and  B,  his  deceased  wife's  sister,  both  domiciled  In  Mary- 
land, marry  wliiie  traveling  in  England.  This  marriage 
is  valid,  though  invalid  by  English  law."  Tbe  law  of  the 
intended  rather  than  of  tbe  actual  domicile  may  some- 
times be  applied.* 

I  Siittu^inyurc.  DeBorns.L,  B.9P.  D.  l.fii  Bnwk, «  R.  K  Cu.  Iga, 
kii'ii'Ltry  e.  uuui.  3U  urAtl.  m.  hs^aiiiX'ivs  Uicey  Dgiii.'  p.  XO;  ilniwa^ 
Inji  SI.  .t  11.  lU:  Whoulon  JiitPr.  \,.  Lawr,  hd.  o.  ni;  Wenlaha  Prir. 


>  1  Chapmaa  v.  Bisdlej,  <  DeOez,  J. 


1  Uette.I  Swab.  AT.tlsassB). 

S  etBteD.Keniiedy.ieN.  c.:tj(ie;7). 

;  BCaCeii.BciSS.7aN.  C.243I19I7J. 

a  Inference  from  Sottomaj-or  o.  DeBarr 

)  Warrender,  2  Clark  Jt  F,  488. 
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only  within  the  State  imposing  it.i  The  incapacity  to 
marry  after  divorce  is  sometimes  held  to  be  penal,^  and 
sumctimes  not.*  When  so  held,  a  marriage  by  a  party  so 
incapacitated  within  the  State  is  yoid,^  but  if  the  marriage 
talcea  place  out  of  the  Btate,  and  ia  otherwise  valid*  such 
incapacity  is  disregarded,  and  the  marriage  is  valid  in  the 
State,  even  thaugh  the  parties  left  the  State  for  the  pur- 
pose of  evading  the  law.^  Sometimes,  however,  it  is 
provided  by  statute  that  the  marriage  of  parties  in  other 
States,  who  leave  their  own  State  simply  for  the  purpose 
of  evading  the  law,  shall  be  void;  ^  and  in  such  case,  if  both 
parties  have  acted  with  this  intent,''^  the  marriage  will  be 
held  void  in  the  State  courts,^  but  probably  valid  in  other 
courts.^  Thus,  A  and  B,  domiciled  in  New  York,  are 
married;  B  ia  divorced  from  A  in  Kew  York,  on  the 
ground  of  A's  adultery ;  by  a  New  York  statute  ^  A  is  thus 
incapacitated  from  marrying  again  during  B*s  lifetime. 
But  A  goes  with  G  to  New  Jersey  and  marries  her  there. 
A  dies,  and  0  is  allowed  (in  the  United  States  District 
Court  of  New  York)  to  claim  as  his  widow. u  A  and  B 
are  divorced  for  A's  adultery  in  New  York  under  the  same 
statute:  A  and  C,  for  the  very  purpose  of  evading  this 
statute,  go  into  Connecticut,  and  are  there  married.  They 
return  at  once  to  New  York  and  reside  there  permanently. 
Held,  in  New  York:  marriage  valid.^^  So  under  similar 
circumstances  in  Massachusetts.^ 

1  Van  Yoorbls  v.  Brintnall,  86  N.  Y.  18,  22-38,  decided  in  1881,  full 
and  latest  discossldn. 

2  Van  Voorbis  p.  Brintnall,  86  N.  T.  18,  35;  Com.  v.  Lane,  113  Mass. 
49», 471. 

S    Elliott,  38  Md.  857, 362, 363;  Williams  v.  Oates,  5  Ired.  535. 

4  See  Haviland  r.  Halstead,  34  N.  T.  643, 645, 647. 

5  Van  Voorhls  v.  Brintnall,86  N.  T.  18;  Pondsford  v.  Johnson,  2 
Bl  itchf.  51 ;  Com.  v.  Lane,  113  Mass.  456;  Putnam,  8  Pick.  433:  West  v. 
rrexinsrton,  1  Pick.  606:  Stevenson  v.  Gray,  17  Mon.  B.  193;  Van 
Storcli  p.  Orli&n,  71  Pa.  St.  240, 244;  Fuller,  40  Ala.  301. 

6  B.  S.  Mass.  1882,  chap.  75,  §  6;  Tenn.  St.  1871,  chap.  106,  {  6. 

7  Com.  V.  Lane,  113  Mass.  458. 
6    Com.  V.  Lane,  113  Mass.  458. 

9    Van  Voorhls  v,  Brintnall*  86  N.  Y.  18. 
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10  2  R.  S.  1882,  Tit.  1,  arts.  1, 5,  p.  1S8. 

11  Pondsford  p.  Jobnson,  2  Blatcbf .  61  (1817). 
13  Van  Yoorhis  v.  BrlatnaU.  86  N.  T.  18  (1881). 
13  Com.  V.  Lane,  113  Mass.  4fi8  (1872). 

§  117.   Sxoeptioii    2— Incapacity    repngnant^ 

The  capacity  or  incapacity  by  the  law  of  the  domicile 
must  be  one  which  is  recognized  by  the  law  of  the 
forum.^  Thus,  courts  not  recognizing  polygamy  or  in- 
cestuous marriages  would  not  deem  a  marriage  of  a  man 
already  married,^  or  of  a  man  with  his  sister,  valid,'  though 
valid  by  the  law  of  his  domicile.  So,  courts  not  recog- 
nizing the  status  of  slavery  or  monastic  celibacy  would 
hold  valid  a  marriage  by  a  slave ^  or  monk;  ^  and  courts 
not  recognizing  the  incapacity  of  (royal)  birth  ^  or  of 
Teligion  7  would  hold  valid  a  marriage,  though  a  party 
thereto  was  for  one  of  these  causes  incompetent.  So,  in 
American  courts,  the  marriage  of  an  Englishman  with  his 
deceased  wife's  sister  would  probably  be  held  valid, 
though  both  parties  were  domiciled  in  England  at  the 
time  of  the  marriage.' 

1  Seei)M/,s$  118-121. 

2  Wigbtman,  4  Jphns.  Ch.  843;  Hatcblns  «.  KImmell»  31  Hlcb.  126, 
134;  Sutton  v.  Warren,  10  Met.  451,  462;  Com.  v.  Lane,  118  Ka88.4&8. 
4tf3, 464;  State  v.  Boss,  10  Met.  242, 246. 

8  Ibid.;  Story  Confl.  L.  SS 113  a,  114;  Dicey  Dom.  p.  214. 

4  Dicey  Dom.  p.  224. 

6  Dicey  Dom.  p.  224;  Wharton  Confl.  L.  S  166. 

6  See  Sussex  Feenwre,  11  Clark  &  F.  86:  Slmonin  v.  Mallac,  6  Jnr. 
K.  S.  661,  2  Swab.  &  t767;  Wbarton  Confl.  L.  §  168. 

7  See  Pbibfc  o.  Williamson,  10  Fbila.  176, 177.  See  Com.  v.  Kenney, 
120  Mass.  387. 

8  See  Hodgins  v.  McNeil,  9  Grant  XT.  C.  305;  Stevenson  v.  Gray,  17 
Hon.  B.  193;  Sutton  v,  Warren,  10  Met.  461;  Newbury  v.  Brunswlcfc,  S 
Vt.  161. 

Abtiolx  m.— Law  ov  thb  roBUM— When  it  Goyxbhs. 

S118.  Bule  Stated. 

S  119.  Case  1— Foreign  law  not  proved. 

S 120.  Case  2— Special  statutes. 

S  121.  Case  3— Foreign  Uw  repugnant 

§  118.  Rnle  stated.— Except  in  the  three  cases 
lamed  below,  a  marriage  valid  or  invalid  as  to  the  par- 


•■• 
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ties  ^  by  the  law  of  their  respective  domiciles,^  and  as  to 

the  celebration*  or  consummation^  by  the  law  of  the 

place  of  the  contract,^  is  valid  or  invalid  everywhere,  and 

is  not  affected  by  the  law  of  the  forum.^    Thus,  if  a 

Turk,  validly  married  to  two  wives  in  Turkey,  should 

bring  them  into  North  Carolina  where  no  man  can  have 

two  wives,  his  marriage  would  be  deemed  valid.''    So,  a 

man  marries  a  slave  in  Utah,  where  this  is  lawful;  he 

afterwards  removes  into  California,  where  it  is  not,  and 

the  California  court  holds  his  marriage  valid. *    So,  a 

negro  and  a  white,  residents  of  North  Carolina,  where 

they  cannot  marry,  move  into  South  Carolina  to  live,  and  i 

are  married  there,  and  the  marriage  is  held  valid  in 

North  Carolina.^    So  with  Indian  marriages.^ 

But  in  three  cases  the  law  of  the-  forum,  especially  if 
it  be  also  the  law  of  the  domicile  or  of  the  contract,  is  ap- 
plied: 

1.  When  no  foreign  law  is  properly  proved.^ 

2.  When  there  are  special  statutes  controlling  tho 
forum.  ^ 

3.  When  the  foreign  law  is  based  on  principles  incon* 
Bistent  with  the  fundamental  law  of  the  fprum.^ 

1  See  chap.  xilL 

2  Ante,  art.  li. 
i  See  cbap.  xt. 
4  See  chap.xTt 
6  See  cbap.  ziv.,  and  tupra,  art.  t. 

6  See  Harris  V.  Cooper,  31  U.  C.  Q.  B.  18B,  IM;  Laognedoc  v.  Lav* 
lolette,  8  L.  C.  Jar.  257.  264;  WaU  v.  Williamson,  8  Ala.  48,  50,  11  Ala. 
826,  839;  Pearson,  51  Gal.  120,  125;  Johnson,  80  Mo.  72,  88;  Boyer  v. 
Dlvely,  68  Mo.  510, 538;  Williams  v.  Oates,  5  Ired.  535, 538, 540;  State  «• 
Boas,  76  N.  C.  243, 245;  Morgan  v.  McOhee,  5  Humpb.  13, 14. 

7  Wmiams  ▼.  Oates,  5  Ired.  635, 541  (1845). 

8  Pearson,  51  CaL  120. 

9  State  V.  Boss,  76  N.  0.243(1877). 

10  ConoUy  v.  Woolrich,  U  L.  0.  JoT.  197, 257;  WaU  «.  Williamson, 
8  Ala.  48, 60.  11  Ala.  826,  839:  Jolmson.  30  Mo.  72,  83;  Boyer  9.  Direly, 
68  Mo.  510, 528;  Morgan  v,  McOhee,  6  Humph.  13, 14.  Contra:  State  v* 
Tacbanatah,  (kJX.Ci  614, 616;  Koche  v.  Washington,  19  Ind.  53, 67. 

11  ill9. 

12  H20. 
U   fl2L     . 
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§  119.    Case   1— Foreign  lavr  u'ot  proved.— Tha 

Courts  of  one  State  do  not  take  judicial  DOtlce  of  the 
marriage  laws  of  other  States,'  bnt  the  patty  who  teliei 
on  Buch  laws  must  prove  them  as  facts.*  The  wHtterk 
law  should  be  proved  by  the  law  iteelf  as  written,*  and 
the  common,  customary,  or  miwiitten  law  by  witnessea 
acqualDted  therewith.*  In  the  absence  of  such  proof,  the 
law  of  the  fornm  ia  applied,^  thongh  Bometimes  the  com- 
mon la.w  is  presumed  to  exist  In  the  several  United  States, 
and  is  therefore  applied  in  preference  to  the  law  of  the 
foram.'  Thns,  where  parties  were  married  iti  Prance  by 
consent,  no  French  law  being  proved  to  require  formali- 
ties, the  marriage  was  held  valid  in  New  tori<.' 

1   Draker.i;  ■■  ■•,  ijArfc.  180.188! 


6il\    ■  '  M.'lTii^i'^li'chortfaaF'JI'lSrB; 

>i  ^l.  i.i  1'  I'.  SrmpIe.lOM.  J.Eq.  H^ 

lIiiViiii,-:i    .i.,r,.;L.    > ,   I'l   1.-^^  wi.'auii'Fe^K.  HJbWuil.iB 

1    fftibtitCfH  printi?il  iiiLiliT  autriDrtry  of  State  afl^nlly  sTldeuoe. 

BameaTw  ila.iiKI,;^!  Sarlioroi^ln..  AmoLiI.  a  Art.  6ft!.  iL^^ngeo 


'Birdt.Ocini.tlOra».8M,8l«;  8Uta<i.aoorlricli.l4 W. Va.a34.»l^ 

6  Hootoe I. Doinlau, I  aeia.m,IBl;  and  see  Seaborn  v. Heury, 
a)Ark.4a9,«l,tn;HsU<F.7tUaw,aiArfc.K;  Hill  v.  Utigalre.  32  Cal.  M, 

4U:  UcLear  r.  nuiwlefer,  »  La.  As.  6M,  Mil  Hauey  s.  Uinliall.S 
HiLli»,214i  TliuntoDi.PerclTal.lPlek.41i,  tlfiBeaalck  e.  Uiloe, 

iUo.m.iit;  SiaCeB.FitlersDn.2Ited.Mli.IMi  Htokea t.  Hackcii. ^ 
arij.  lU,  Itit:  Woodron  >.  O'Cooner,  US  Vt.  iiS.TTO:  Itapee.  HesiDa. 

S   EntctiltitD.  Klraraell.Sl  Micb.  tn,  in.    See  Bowui]  d.  anbert. 


!»,Xi;  Hlxh.lDoug.iMlch.ja 
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§  120.  Case  2— Special  statutes.— A  State  may,  by 
Btatate.^  require  the  ooacts  within  it  to  give  effect  only  to 
certain  laws,  and  by  such  statute  the  courts  are  oi  course 
bound; 

1  See  Ark.  Dii?.  ISM.  I41W;  Ca}*  Glv.  Ckxle.  189)*  |»;  Colo.  ISH, 
S1738.    See  Pearson,  61 C4  120«  125. 

§  121.  Case  3— Foreign  la-w  repugnant.— A  court 
may  refuse  to  reoogoixe  foneign.  marriages  or  impediments 
to  marriage  based  on  principles  inconsistent  with  the 
fundamental  law  of  the  forum. ^  Thus,  the  English  Di- 
vorce Ckiurt  xefus^id  to  reicognize  a  Utah  marriage  ;3  so 
with  respect  to  polygamous^  or  incestuous  marriage^;^ 
and  so-cailed  marriages  for  a  limited  period.^  So  Amer- 
ican courts  would  not  recognize  religious  incapacity ,6  or 
monastic  vows,^  or  royal  birth;  7  and  English  courts,  the 
incapacities  of  slavery ,8  or  race.^ 

1  Hyd?,  L§;ir  B.  1  P.  4  D.  130. 133, 13A,  137:  Roche  v.  Wasblngton, 
19  Ind.  63.  S7;  j!»upre  v.  Botilard,  10  La.  Au.  411,  412;  Hutcliins  v.  Kim- 
mell,  31  Micb.  126, 132;  True  v.  Ranneyt  21  N.  H.  62. 66. 

2  Hyde,  Law  B.  l  P.  ^  D.  130. 

3  Hutchins  v.  Kimmell,  31  Mich.  126,  134:  Satton  v.  Warren,  10 
llet.  451,452;  Com.  e.  Lane,  113  Mass.  469.463;  Wightinan,4  Johns.  Gh. 
343,  349, 350;  State  v.  Boss,  Y6N.  C.  242, 246. 

4  Wall  V.  Williamson,  8  Ala.  48. 60;  Letters  v,  Cady,  10  Cal.  533, 636; 
State  V.  Tachanatah,  64  N.  C.  614, 616;  B^ndall,  6  N.  T.  City  H.  Bee.  141; 
Uoche  V.  Washington,  19  Ind.  63, 67. 

5  Phlla  V,  WlUlainiBon,  10  Phila.  176, 177;  Com.  v.  Kenney,  120  Mass. 
387,388. 

6  Wharton  Confl.  L.  S 166. 

7  Wharton  Confl.  In  S  15a.  See  Sonez  Peerage*  U  Clark  A  F.  86; 

8  Dicey  Dom.  p.  224.   Ante,U7Z,7i. 

9  Plcey  Dom.  p.  224.   JaUe,n$, 
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CHAPTER  XVm. 

PSTERUININa  THE  YALIDITT  OF  A  UAUBIAGB*' 

Akt.  I.    In  GEincRAL,  SS 132-129  a. 
n.    Br  PKOOF,  SS  124-137. 
IIL   BT  SPECIAL  FsooxxDnia8,SSl88-l4U. 

Abticlb  I.— In  Gbnbbal. 

S 123.     By  proof  and  by  special  proceedlngg. 

S  123.    Proof  of  marriage. 

S 123  a.  Decrees  of  validity  imd  nullity  of  marriage. 

§  122.   By  proof  and  by  special  proceedings.^ 

The  question  whether  or  not  a  valid  marriage  has  been 
formed  between  a  man  and  a  woman  may  be  relevant 
in  any  suit,  before  any  tribunal,  between  any  parties; 
and  whether  or  not  the  evidence  adduced  establishes  a 
marriage  must  be  judicially  determined  (Article  II.);  or 
tills  question  may  be  the  issue  in  a  suit  instituted  in  a 
particular  tribunal  by  one  of  the  parties  against  the  other, 
or  by  some  third  party  against  them  both,  for  the  express 
purpose  of  determining  the  validity  of  an  alleged  mar- 
riage between  tiiem ;  and  whether  or  not  there  has  been 
a  valid  marriage  is  judicially  determined  by  a  decree 
(Article  III.). 

§  123.  Proof  of  marriage.~The  proof  of  a  marriage 
may  be  direct  or  indirect :  evidence  may  be  given  of  the  fact 
that  competent  parties  ^  have  contracted  ^  marriage  with 
proper  celebration  <  or  consummation,^  or  of  the  fact  that 
they  have  lived  together  as  husband  and  wife,  and  have 
been  generally  reputed  as  such.^  In  some  cases  either 
kind  of  evidence  will  suffice*  ^  in  some,  direct  evidence  is 
necessary.7 

1  Gbap.xlil. 

2  Cbap.  xiT. 

3  Cbap.  XV. 

4  Cbap.xrU 
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5  Badger,  88  N.T.  646;  jNw<,S  182. 

6  Pm/.SISC 

7  PMt,%  135, 

g  123  a.  Decrees  of  Talldity  and  nullity.— In 
many  States,  statutes  provide  that,  if  it  is  doubtful 
whether  or  not  a  man  or  woman  have  been  married,  either 
party  may  file  a  bill  or  petition,  generally  in  the  equity 
conrt,  asking  that  the  question  of  the  existence  of  a  mar- 
riage between  them  be  determined,  and  that  the  alleged 
marriage  be  decreed  valid  or  void.^  Independently  of 
statute,  equity  conrts  have  such  jurisdiction  in  certain 
classes  of  cases.^  The  object  of  such  suits  is  simply  to 
determine  whether  or  not  a  marriage  is  void,*  and  such 
suits  are  thus  distinguished  from  those  in  which  a  mar- 
riage, which  would  otherwise  be  valid,  is  sought  to  be 
made  void  ab  initio.^ 

1  See  Ky.  O.  S.  1881,  p.  618,  S  20;  Md.  B.  C.  1878,  p.  479,  S  8;  Ifass. 
P.  8.  1882,  p.  809,  S  11;  Vt.  R.  S.  1880,  S  2M8. 

2  Lebnm.  65  Md.  496,  502,  60S;  Wlghtman,  4  Johns.  Ch.  US,  345; 
po$i,  iS  1»-14L 

S   Bswdon,  28  AhL  665, 867;  pott,  S  HI. 

4   CoDBldered  folly,  pott,  chap,  xix.,  SS 143-147. 

Abticlb  IL— By  Fboof. 

1134.  1.  Presomptlons. 

I12&.  Of  marriage. 

1126.  Of  Innocence. 

S127.  Of  life. 

S  128.  Of  duty  done. 

1 129.  2.  Kinds  of  proof. 

S  UO.  Becordfl. 

S  ISl.  Witnesses. 

S  1S2.  Cohabitation  and  repote. 

S  ISS.  Testimony  of  the  parties. 

f  1S4.  I.  Foreign  marriage. 

S 1S5.  When  a  celebration  most  be  proved. 

S  1S6.  When  marriage  may  be  proved  by  cohabitation  and  repute. 

S137.  Statutes. 

§  124.  1.  Presamptions.— In  proving  marriage,  four 
different  presumptions  may  be  brought  into  play:^    1. 
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The  general  presumption  in  favor  of  marziage;  2.  Tliat  of 
innocence;  3.  That  of  life;  and,  4.  That  of  the  due  per- 
formance of  their  duties  by  public  ofdcera.  All  these 
presumptions  are  rebuttablQ.^  It  i%  doubtful  whether 
they  will  all  act  in  favor  of  third  parties;  for  ii^stance, 
creditors.' 

1  See  SS  125-128. 

2  Port.  70  111.484,489,486.  491;  Hyatt,  44  lU.  473,  474;  Phnbrickv. 
Spangler,  15  La.  A.n.  46, 47 ;  Goldbeck,  18  N.  J.  Eq.  42, 43;  GuanUiiusv.  Na- 
thaus.  2  Brews.  149,  153;  and  cases  In  IS  125. 12^  W,  idO,  132.  See  also 
ante,  5  87. 

3  See  Benavls  v.  Barba,  32  La.  An.  1264, 1266. 

§  125.  In  favor  of  marria^Q.— It  is  not  necessary 
for  the  party  alleging  a  marriage  to  prove,  in  order  to 
make  out  a  prima  facie  case,  the  separate  existence  of 
each  of  the  essentials,^  for  marriage  is  favored  in  law.s 
Thus,  if  the  celebration  of  a  marriage  be  proved,  the  con- 
tract,'  the  capacity  of  the  parties,^  in  fact,  the  validity  of 
the  marriage,  is  presumed.^  So,  if  the  contract  be  proved, 
the  capacity  of  the  parties  is  presumed.' 

1  See  SS  45. 46. 

2  Piers.  2  H.  L.  Gas.  331. 362:  De  Tboren  v.  Att-Gen.  L.  B.  I  Ap)^  0. 
686. 690;  Wilkle  v.  Collins,  48  Miss.  496.  510;  Ward  v.  Dvdsaiey,  23j£l88. 
410, 415;  Caujolle  v.  Ferrie,  26  Barb.  177, 185:  Peck,  12  B.  L  485, 488. 

3  Fleming  v.  People,  27  N.  T.  329, 385;  ante,  S  80,  note  5. 

4  Ward  v.  Dulany,  23  Miss.  410, 415;  Hnll  v.  Bawls,  27  Miss.  471,  471. 
See  post,  i  126. 

5  Wllkie  V.  Collins,  48  Miss.  496, 513. 

6  CauJoUe  v.  Ferrie,  26  Barb.  177, 185.    See  post,  SS  126f  193. 

§  126.  Of  innocenoe.— The  presumption  of  innocqnce 
sometimes  gives  rise  to  a  presumption  of  marriage.  ^  A 
man  and  woman  cohabiting  without  being  married  are 
guilty  of  fornication; 3  so  when  such  cohabitation  is  under 
color  and  claim  of  marriage,'  a  marriage,  is  often  pre- 
sumed;^ but  such  presumption  is  to  save  the  innocence  of 
the  parties,  and  will  not  arise  if  it  will  leave  or  involve 
one  of  them  in  guilt,  as  if  a  man  is  so  cohabiting  with 
two  women,'  or  if  one  of  the  parties  is  proved  to  be  mar^ 
tied  to  some  one  else.'  So  sometimes  if  a  second  marriage 
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is  proved,  a  previous  divorce  of  the  first  one  may  be  pre- 
sumed ;  7  though,  in  general,  a  divorce  can  be  proved  only 
by  the  record;  ^  so  death  may  in  such  case  be  presumed.^ 

1  Blanchard  v.  Lambert.  43  Iowa,  228, 230;  Holmes,  6  La.  463,  470: 
Cargilev  ^ood,63Mo.  501,  512:  CaajoUe  r.  Perrie,  2tt  Barb.  177,  185; 
Feok.  12  B.  1. 485, 488 ;  Carroll,  20  Tex.  131, 740. 

2  See  State  v.  Miller,  23  Mlmi.  352;  poitf  %  155. 

3  Carglle  V.  Wood.  63  Mo.  501, 513.   See  §132. 

4  Green  v.  State,  59  Ala.  68,  71;  Lowry  v.  Coster,  91  111.  182, 184; 
Proctor  r.  Blsrelow.  38  Mich.  282,  283;  ReOgrave,  88  Md.  94. 97;  Jones  v. 
Beddick.  79  N.  C.  290, 292;  Com.  v.  Stmnp,  53  Fa.  St.  132, 136.    See  §  133. 

ft  George  «.  Thomas,  10  U.  C.  Q.  B.  604,  606;  Wheeler  «.  McWil- 
Uams,  2  U.  C.  Q.  B.  77, 79, 80;  Chamberlain,  71 N.  Y.  423. 427. 

6  See  Breaky,  2  U.  C.  Q.  B.  349,  353;  Williams  v.  State,  44  Ala. 
24, 27. 29 ;  Case,  IT  CaL  598, 600 ;  Blanchard  v.  Lambert,  43  Iowa,  238, 230 ; 
Harrison  v.  Lincohi,  48  Me.  'J05:  Jones,  45  Md.  144, 157,  48  Md.  391,  399; 
Emerson  v.  Shaw,  56  N.  H.  418. 419;  YanBuskirk  v.  Claw,  18  Johns.  346, 
nO;  Phelan,  6  City  H.  Bee.  91.  95;  Senser  v.  Bower,  1  Fa.  450,  452; 
Weinberg  v.  State,  25  Wis.  370, 373;  and  cases  in  $  132. 

7  Blanchard  v.  Lambert,  43  Iowa,  228.  230;  Hull  v.  Bawls,  27  Miss. 
471, 473. 

8  Com.  p.  Boyer,  7  Allen,  306, 307;  Streeter,  43  HL  155, 164;  State  v, 
McElmurray,  3  Strob.  33, 41. 

9  CarroU,  20  Tex.  731. 741 ;  po$U  S 127. 

§  127.  Of  life.—A  party  is,  independently  of  statute, 
presumed  alive  for  seven  years  after  he  is  last  heard  of. 
After  seven  years  he  is  presumed  dead;^  but  when  pre- 
sumed dead  thiere  is  ho  presumption  as  to  the  precise 
time  of  his  death  ;2  this,  from  all  the  facts,  is  to  be  deter- 
Inined  by  the  court.^  But  in  marriage  cases  the  presump- 
tion of  life  often  conflicts  with  that  of  innocence,^  as 
where  a  husband  believing  ^  his  wife  dead,  but  having 
heard  from  her  within  seven  years,  marries  again  ;^  in 
such  cases  the  two  presumptions  neutralize  each  other, 
and  the  court  (judge  or  jury)  decides  as  a  matter  of  fact 
whether  or  not  at  the  time  of  the  second  marriage  the 
first  was  dissolved  by  death  ;7  the  leaning,  however,  is 
generally  towards  the  presumption  of  innocence.^ 

1  Beg.  t.  Lumley,  Law  B.  1  C.  C.  196,  198:  Gilleland  v.  Martin,  3 
ltcLean.4f)U,491:  Mofflt  v.  Varden,  5  Cranch  C.  C.  658,  663;  and  cases 
tn  next  note.    Tliese  are  not  all  matrimonial  cases. 

2  Bex  V.  Harbome.  2  Ad.  &  E.  540.  544, 545;  Knight  r.  Nepean,  5 
Bam.  &  Adol.  86,  94;  Montgomery  r.  Bevaus,  1  Sawy.  653,  664:  Gille- 
land V.  Martin,  3  McLean,  4..0,  4^4;  Mofflt  v.  Varden,  5  Cranch  C.  O. 
«56;  Whiting  v.  NichoU,  46  III.  230,  233;  Tisdale  v.  Connecticut,  26 
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Iowa.  170,  17-^:  Newman  v.  Jenkins,  10  Pick.  915,516;  Bailey,  36  Mich. 
181, 1K4:  Learned  r.  Corley,  43  Miss.  687, 709:  Hancock  p.  American,  63 
]ilo.2.n30;  Speucer  v.  Boper,  13  Ired.  333,  334;  lloseuthal  v.  Mayhugh, 
33  Otiio  St.  155,  IM;  Puckett  v.  State,  1  Sneed,  S55, 360;  Gorman  v.  StatOt 
23  Tex.  646, 647. 

3  Murray, 6  Oreg.  17. 25.  See  Beg.  v.  Lumley,  1  Law  B.  1  C.  C.  196, 
198:  Rex  V.  Twyning,  2  Bam.  A  Aid.  386.  389:  Hex  v.  Harborne,  2  Ad. 
A  £.  640,  545;  Cameron  o.  State,  14  Ala.  5w,  550;  and  see  cases  In 
note  2. 

4  Montgomery  v.  BeTams,  I  Sawy.  653,  664;  Dixon  «.  People,  18 
Mich.  84,  88;  Gibson  v.  State,  38  Miss.  313,  321:  Spears  p.  Barton,  31 
Miss.  547,  655;  Scnser  r.  Bower,  I  Pa.  450,  452;  Murray,  6  Oreg.  17, 25; 
O'Gara  v.  Elsenlohr,  38  N.  Y.  296, 301. 

5  Gorman  p.  State,  23  Tex.  646, 647. 

6  Spears  v.  Barton,  31  Miss.  547, 555.   See  onfe,  S  78;  pott,  S 132. 


life. 

8  Blanchard  p.  Lambert,  43  Iowa,  228,  KO;  Williams,  13  Phlla.  829, 
327;  Tates  p.  Houston,  3  Tex.  433, 449:  Chapman  v.  Cooper,  5  Blch.  452, 
459;  Canady  p.  George,  6  Blch.  £q.  103. 109. 

§  128.  Of  duty  done.— That  a  celebrant  as  a  publio 
officer  has  done  his  duty  is  presumed.  ^  Thus,  if  a  mar* 
riage  celebration  be  proved,  it  is  presumed  that  the  cele- 
brant was  duly  aathoriased,^  that  the  proper  prelimina- 
ries, as  obtaining  a  license^  had  been  complied  with,^ 
that  the  placed  and  the  forms<^  used  were  legal. 

1  People  p.  Calder.30  Mich.  85,89;  Goshen  p.  Stonlngton,4  Conn. 
209, 218. 219;  and  see  Pettyjohn,  1  Houst.  332;  384;  Vaugh  p.  Biaggers,  6 
Ga.  188, 198;  Damon,  6  Me.  148, 149. 

2  Patterson  p.  Ctolnes,  6  How.  550,  589;  Goshen  p.  Stonlngton,  4 
Conn.  209, 218;  State  p.Winkley,  14  N.  H.  480,406;  State  p.  Bobbins,  6 
Ived.  23, 24;  and  see  ante,  S  98. 

3  Piers,  2  H.  L.  Cas.  331, 363, 864. 

4  Piers.  2  H.  L.  Cas.  331, 363. 864;  Slchel  p.  Lambert.  15  Com.  B.  N. 
8. 781, 788;  Beg.  p.  Creswell,  45  Law  J.  M.  C.  77, 78;  Murphy  p.  State,  80 
Ga.  150, 151 :  Pratt  p.  Pierce,  36  Me.  448, 454;  and  see  Mllford  p.  Worce^ 
ter,  7  Mass.  48, 54;  Wray  p.  Honapanubby,  18  Miss.  452, 461. 

5  Sichel  p.  Lambert,  15  Com.  B.  N.  S.  781, 786;  Bee.  p.  Creswell,  1 
Q.  B.  D.  446,  447;  Beg.  p.  Mainwaring,  87  £ng.  L.  A  £q.  609, 615.  See 
Piers,  a  H.  L.  Cas.  381, 363. 

6  Raynham  p.  Canton.  8  Pick.  293,  297:  People  p.  Calder,  80 
Mich.  85, 89 ;  Fleming  p.  People.  27  N.  Y.  329, 334 ;  and  cases  cited,  supra, 

§  129.  2.  Kinds  of  proof  .—In  a  question  of  a  mar- 
riage vel  non,  the  issue  is  the  existence  of  the  essentials 
of  a  valid  marriage;  if  the  celebration  of  a  marriage  is 
proved,  the  validity  of  the  marriage,  ^  the  contract,^  and 
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capacity  of  parties*  is  presumed;^  if  the  contract  of  a 
zaarriage  is  proved,  if  no  celebration  is  necessary,  the 
validity  of  the  marriage,'  the  capacity  of  parties,<^  is  like- 
wise presumed^  So  that  the  celebration  or  the  contract 
may  be  the  real  issue.  A  contract  without  a  celebration 
is,  of  course,  no  evidence  of  a  celebration,  but  it  is  some- 
times deemed  so;  ^  in  such  cases,  the  marriage  is  said  to 
be  proved  by  indirect  evidence.^  The  fact  of  the  celebra- 
tion is  generally  proved  by  the  record  thereof,^**  or  by 
witnesses  present;  ^  the  latter  is  considered  stronger  evi- 
dence,^ but  it  is  not  necessary  under  the  rule  for  the 
best  evidence  to  produce  the  record^  or  the  celebrant, ^^ 
unless,  perhaps,  the  other  evidence  is  purely  circumstan- 
tial.^ The  fact  of  the  contract  is  generally  proved  by 
cohabitation  and  repute.^*  The  distinction  generally 
made  between  proof  of  the  fact  of  marriage  and  proof 
of  the  fact  of  matrimonial  cohabitation  applies  properly 
only  to  cases  when  a  celebration  is  necessary  to  the  valid- 
ity of  the  marriage,  ^7  or  is  made  an  issue  in  the  case.^^ 

1  WUkle  V.  CoUlns,  48  Hiss.  497, 510, 611. 

2  Fleming  V.  People,  27  K.  Y.  329, 335.   See  on/e,  SS  80, 84-87. 

3  Blanchard  v.  Lambert,  43  Iowa,  228, 230.   See  chap.  xlll. 

4  Antet  SS  124-128;  post*  S 132.   This  presmnption  may  be  rebutted, 
of  course. 

«    Bee  WUkle  v.Ck>llliis,  48  Miss.  497. 611. 

6  See  Hull  v.  Bawls,  27  Miss.  471, 473;  atUCf  S 126. 

7  See  Caujolle  v.  Ferrle,  26  Barb.  177, 185;  Starr  v.  Peck,  1 HUI,  279: 
mUe,  ii  87,  b8ri24-128;  po9i,  S  132. 

8  Redgrave,  38  Md.  93, 97 ;  ante,  S  126;  post,  S  132. 

9  State  V.  Wlukley,  14  N.  H.  480, 495;  post,  S  132. 

10  Jackson  v.  People,  3  liL  231, 232;  post,  S  130. 

11  State  9.  Clark,  54  N.  H.  456. 459;  post,  %  131. 

12  Com.  9.  Norcross,  9  Mass.  466, 467,  C492J,  [4833;  Wltnter  v.  Com.  2 
Ta.  Gas.  95, 98, 101. 

13  Birt  V.  Barlow,  1  Doug.  171, 174;  Jackson  «.  People.  8  111.  231, 233; 
State  V.  Morison,  35  N.  H.  ^,  27. 

14  Coleman,  6  City  H.  Bee  8, 4. 

15  Com.  V.  Littlejohn,  15  Mass.  (161),  156. 
M   PoMt,inL 

17  Hnbback  on  Succession,  237,  (325);  Steadmsa  «.  PoweU«  1  Add. 
Xc.B.58,64;  jHM^$135. 

18  Bedgraye,36Md.98,96,99;i)a««,S139. 
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§  130.  Records,  etc.— When  the  law.  requires  a  mar- 
riage to  be  recorded,  such  record,  o^.  the  proper  copy 
thereof,^  is  direct  evidence  of  the  marriagej^  iu  criminal 
and  civil  cases  ali^e;^  hut  such  record  proves  only  what 
is  required  to  he  recorded,^  and  is  not  conclusive;^  such 
evidence,  too,  are  certificates  given  hy  the  celebrant  to 
the  parties,^  though  tliis  has  been  denied;  ?  but  tbe  deliv«- 
ery  and  custody  of  such  certificates  must  be  proved.^  So 
private  records  kept  by  a  clergyman  ^ — certainly,  after  his 
death;  i<)  so  entries  in  a  family  Bible;  ^i  so  foreign  records, 
if  this  is  consistent  with  the  law  of  the  forum.^  But  in 
such  cases  the  identity  of  the  parties  must  always  be 
shown,  ^  though  after  lapse  of  time  slight  evidence  thereof 
will  suffice.i^  So  a  valid  decree  of  divorce  is  evidence  of  a 
marriage.  15 

1  state  V.  Potter,  68  Yt.  »,  88.  See  State  vu  Wallace,  9  N.  H.  518, 
516. 517. 

2  Woods.  2  Curt  Ece.  516 ;  Jackson  v.  People,  S  HI.  231, 283 :  Damon, 
6  Me.  148,  149;  Shorter  v.  Boswell»  2  Har.  &  J.  359,  362;  Milford  v. 
Worcester,  7  Mass.  48, 56;  Jacocks  v.  Gilliam,  3  Mm:ph.  47,  52;  State  v. 
Wallace,  9  N.  H.  515, 516, 517 ;  Jackson  v.  Bogart,  5  Gowen,  237, 238. 

3  See  Jackson  v.  People,  8  IU.  231,  232;  Miles  v.  Sprague,  13  Iowa, 
196, 202, 203;  Wedgwood,  8  Me.  75, 76:  Com.  v.  Llttlejohn,  15  Mass.  (163), 
156;  State  tf.  Wallace,  9  N.  H.  515,  616;  Northfleld  v.  Plymouth*^  Vt. 
532, 588, 589.  But  see  People  v.  Lambert,  5  Mlcli.  349, 364,  as  to  iusa£B.- 
cient  record. 

4  State  V.  Colby,  51  Yt.  291, 295;  and  see  Wlben  v.  Law,  3  Stark.  63; 
Perry  p.  Block,  1  Mo.  (484),  (486),  342, 344. 

5  Bice  V.  State,  7  Humph.  14, 15;  and  see  Woods,  2  Curt  Ecc.  518; 
Cunningham,  2  Dow,  482, 68. 

6  Stockbrldge  v.  Quick,  3  Car.  ft  K.  805;  Slcbel  v.  Lambert,  15  Com. 
B.  N.  S.  781,  786:  Wheeler  v.  McWilllams,  2  U.  C.  Q.  B.  Tl,  80; 
Squlreo.  State,  46  Ind.  459, 467;  Jones,  18  Me.  306,  311;  Moore  v.  Com. 
9  Leigh,  639,  642.  But  nee  Com.  o.  Morris,  1  Cush.  391,  394;  Dower 
V.  Kingdom,  1  Thomp.  &  C.  492, 494. 

7  Hill,  32  Pa.  St.  511,  513;  People  v.  Lambert,  5  Mlcb.  849,  864; 
Gaines  v.  Belf ,  12  How.  472. 

b   Com.  V.  Morris,  55  Mass.  891, 394, 39B. 

9  Blackburn  o.  Crawfurd,  8  Wall.  175, 189;  Clarke  v.  St  James,  21 
Hun,  95, 98,  99. 

10  Weaver  v.  Leiman,  52  Md.  708, 720;  Kennedy  v.  Doyle,  10  Allen, 
161,  165;  Whltcher  v.  McLaughlin,  115  Mass.  167, 170.  See  Kansas  9. 
Miller,  2  Colo.  442, 461. 

1 1  Weaver  v.  Leiman,  52  Md.  708, 719 ;  Hubbard  v.  Lees,  Law  B.  1  Ex. 
255,258. 

12  1  Blsh.  M.  A  D.  S 475;  Fin]a7,31  L.  J.  Mat.  Cas.  149,  ISO;  CanJoUe  •• 
Ferrie,  26  Barb.  177, 188. 
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IS  Bin  e.  Barlow,  I  Dou}7.  171,  171:  Damon,  6  Me.  148.  149:  Wedff* 
vood,  8  Me.  73. 76;  State  r.  Wallace, »  N.  H.  fil5, 516;  State  r.  wlnkley, 
U  N.  H.  480, 494;  Com.  c.  NoruiXMS,  9  Mass.  (4»2),  Am,  467;  Kortliiield  tf. 
riymoutii,  20  V  t.  d»2. 688, 6SiK 

14  S^ee  BIrt  r.  Barlow,  1  Doug.  171, 174, 17S;  and  cases  cited  in  note  IS. 

15  Holbrook  v.  State,  34  Ark.  511, 519;  and  see  Aniory,  26  Wis.  152, 162. 


§  131.  'Witneaaes.— Any  person  present  at  the  mar- 
riage may  testify  thereto,  whether  a  third  party  i  or  the 
celebrant,  ^  and  in  general,  even  the  parties  themselves.' 
Such  witnesses  need  not  be  able  to  testify  to  the  suili- 
ciency  of  the  celebration  :^  that  is  presumed  until  the  con- 
trary is  shown.^  The  celebrant  may  testify  to  his  own 
qualilicatioiis.o  And  in  general  it  is  sufficient  to  show 
that  he  was  in  the  habit  of  acting  in  this  capacity,?  or 
tbat  he  held  himself  out  as  qualified  in  the  particular 
case.8  In  pedigree  cases,  members  of  the  family  may  tes- 
tify that  a  marriage  was  reputed  in  the  family  to  have 
taken  place.® 

1  St.  Devereox  v.  M.  Dew  Church,  2  Black.  W.  145;  Patterson  ». 
G«lnf>8, 6  How.  550,  589;  Brewer  «.  State,  5!^  Ala.  101,  103:  Nixou  v. 
Bniwn,  4  Blackf.  l.*)?,  153;  Statie  v.  Williams,  20  Iowa,  98,  100;  Com.  v. 
liorcruta. »  Mass.  (4:>2},  466,  467;  State  e.  Clark,  54  N.  H.  456, 459;  Mllia 
9.  U.  8. 1  Finn.  73, 75. 

2  Bird  p.  Com.  21  Gratt.  800, 808;  People  o.  Wigbam,  I  Wheel.  C.  O. 
115, 116;  iitate  r.  Goodrich,  14  W.  Va.  834, 889. 

I   Millfl  V.  U.  S.  1  Finn.  73, 74;  post,  $S  133,  349. 

4  See  Sussex,  11  Clark  Sn  F.  85;  Wottrlch  o.  Freeman,  71  N.  Y.  601, 
002;  Bird  c.  Com.  21  Gratt.  «00,  805,  806;  Americau  v,  Uosena^le,  77  Fa. 
St.  M7, 5i5. 

5  See  SS  124-128, 130. 

6  State  V.  Abbey,  29  Vt.60,  64.  See  State  e.HcNall7,34  Me.  210, 
S1&-220;  Bird  v.  Com.  21  Gratt.  800, 808. 

7  Leseyt  v.  O'Brien,  MUw.  325, 333;  Goshen  v.  Connecticut,  4  Conn. 
209.  218;lDanion,  H  Me.  148,  149;  State  r.  Kean,  10  N.  H.  147;  State  o. 
Winkley,  14  N.  H.  480,  4/5;  State  «.  Bobbins,  6  Ired.  23,  24;  Warner  v. 
Com.  2  Va.  Cas.  95, 110;  State  v.  Abbey,  29  Vt.  60, 64. 

8  An^t  S  98:  Rex  v.  Brampton,  10  East,  282,291;  Patterson  c.  Gaiues, 
6  How.  650,  689;  Goshen  v.  Stonington,  4  Conn.  209,  218;  Murpliy  v. 
State,  50  Ga.  150, 151:  Verholf  v.  Van  Houweuiengen,  21  Iowa,  42i).  430; 
People  V,  Calder,  do  Mich.  85,  90;  State  v,  Winkley,  14  N.  U.  480;  State 
V.  Rood,  12  Vt.  396. 999.  8ee  peculiar  cases.  State  e.  Hodgsklns,  19  Me. 
155;  Pettyjohn,  1  Hou8t.332. 

9  Kelly  «.  McGuire,  15  Ark.  555,  605.  See  Chlnac  o.  Reinecker,  2 
Peters,  613;  Davis  v.  Wood,  1  Wheat.  6;  Mima  Queen  e.  Hepburn,  T 
Ciancb,290;  Chapman,  2  Conn.  347,346:  Greenwoo<if>.8niller,3IU.5(i2; 
Briary  V.  Harris,  3  Biarsh.  A.  K.  (322),  1164;  Johnson  c.  Howard,  1  Har. 
*McH.28i;  Jones,  45  Md.  144;  Waldron  9.Tnttle,4  N.  H.371;  Jack- 
toav.  JBrowner,  18  Johns.  37. 
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§  132.    Cohabitation  and  repute.— The  facts  that 
parties  have  publicly  acknowledged  each  other  as  hus- 
band and  wife,^  have  assumed  marriage  rights,  duties, 
and  obligations,^  have  been  generally  ^  reputed  in  the 
place  of  their  residence  to  be  husband  and  wife,^  are 
relevant  to  prove  a  contract  of  marriage  between  thepGi,^ 
and  consequently,  in  cases  where  no  celebration  is  nece»- 
Bary,6  a  valid  marriage.  ?    But  in  cases  where  a  celebra- 
tion is  necessary,^  evidence  of  a  contract  only  is  not 
relevant  to  prove  the  celebration ;  ^  still,  if  the  parties 
have  cohabited,  such  evidence  may  be,  in  certain  cases,^ 
deemed  relevant,^^  on  the  presumption  that  si  rh  cohabi- 
tation was  lawful.^    Cohabitation  and  repute  may  thus 
be  direct^  or  indirect ^^  evidence  of  a  valid  marriage;  it 
is  in  neither  case  more  than  prima  facU,  evidence, i^  and 
may  be  rebutted  by  showing  absence  of  the  essential 
contract  ^  or  capacity;  i^  whether  it  is  so  rebutted  or  not 
being  left  to  the  jury  to  determine  from  all  the  facts,  ^f 
As  generally  stated,  **  where  parties  live  together  osten- 
sibly as  man  and  wife,  demeaning  themselves  towards 
each  other  as  such,  and  are  received  into  society  and 
treated  by  their  friends  and  relations  as  having  and  being 
entitled  to  that  status,  the  law  will,  in  favor  of  morality 
and  decency,  presume  they  have  been  legally  married."  ^ 
Such  presumption  is  generally  rebutted  by  showing  that 
the  parties'  intended  their  connection  to  be  iilicit,^^)  or 
that  there  was  an  impediment  to  their  marriage.^^    If 
when  the  connection  began  it  was  intended  to  be  illicit, 
this  intention  is  presumed  to  continue,  unless  evidence  is 
produced  (it  may  be  slight^)  of  a  change  of  mind.^    If 
when  the  connection  began  the  parties  desired  or  intended 
marriage,  but  an  impediment  existed,  and  this  desire  or 
intention  Is  shown  to  have  continued  after  the  impedi- 
ment was  removed,  and  if  at  such  later  time  the  parties 
cohabited  even  temporarily  ^  in  a  placed  where  marriage 
without  celebration  is  valid,  their  marriage  is  proved ;  '^ 
and  if  they  were  in  a  place  where  a  celebration  was 
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uecessaTy,  upoUBliglit^  additio-ual  evidencfi  a  nsw  cele- 
brution  will  be  preaiimed;'"  at  all  erents,  the  Jury  may 
decide  In  casus  where  proof  by  cohabitation  aod  repute  in 
pro[>er.^  wbether  or  not  there  was  at  any  time  a  valid 
ujarriage.s"  The  weigbt  of  auc-h  evidence  must  depend 
upon  tbe  circunistanceB  of  each  particular  case.°'  Courts 
bavB  faiJed  to  note  in  every  case  the  diatinctioa  between 
proof  of  a  marriage  per  verba  de  prtEteniil^  and  proof  of  it 
marriage  by  celebration." 

1    KBnsast.MUler.ZCoIo.MJ.Wl:  B»™iiio.*2M<1.2Bl,598:  Ctijun- 
■     ■■ -"MiTi  Tarior.il'aigB.slI.er    ■       -      "    ■■'   ■- 


M.O.K 


tWpiI  :  Cnnn'ngHain.  2  bow,  «1,  eiij  Yirilley,°S  11i."s"a)7.""l.    Bot 
•HBW]ger,8HN.y.M«. 

9.  lei,  19 

ws, 
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r    See  aim  Idnftry  ir,  Btiite.  90  All.  MS,  MJ; 

rt'Ca>-ror^J  Me^07?M';  HeSrte'non  v.  bar|lll 
iu,IAhU.H.  C.  KH,  Ita;  Pomey  s.  BaUoctaer,  S : 
n  <r.  HIUOD,  I  Blc^  Ul.  lu. 

I  Ree  Cearge  c.  ThonuQ,  It  U.  C  Q.  B.  W4. 
!   CargilB  t.  Wood,  et  Ho.  Ml,  113,  £13;  Cue,  I] 
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BBUe  v.  WUwn,  22  iowa,  3M,  ^1  a 


t).  Enlug,  «  bantL  J.  J.'  4wl 


4111!  DoneUT.BMoa.B.Ilg.IlT;  Btdmes.  B  Ia.  MI;  BLulal.loLk.  An. 

•Uli  S(HKS.UliiE>l.  I4ti  Com.  >>.  Hur)ey.  1<  Qny.  HI.  <[3i  Com.  >.  Bull. 
l:[  Hus.  41;  Procuir  >.  filgeluw.IBMIcb.Mt,ie3i  BeDd'noiK.  Cor- 

E~Je,giMls!i.HT,MSi  Bpewsf.  Uarciui.  U  UlBLUii  UuyOai.  Wood, 
Mn.  SDl.  sill  JolHuoii.  lOMo.  li:  PotlluKlll  (.  HcGrWDr.  tlM.  H. 

t;»,  l»t;  Ricvena*.  Becd.  tl  N.  B.  ki  Eiwnon  s.  Sbsir/u  N.  H.  4U, 
jiii;  ray1i,r.sPalge,SI1,Wl:  ClunHierI»ln,71  N.  Y.  «It*!I:  0'O»™  ». 
KiiQiiluUr.ssNry.JWi  JiHieii>.Saadlok.7»N.O.  >9«'3&:BlFbar<l>? 
Kn-biiL.  la  i'B.  Et,  lU,  144;  Com.  s.  Btmup.  13  PB.  fit.  IS;  BtaW  r. 

Bll'ri^/vl■r'1;lIi.Ja\c,ilo^'^laMmtcll8U.°llv^^»^l&^^ 

lA   WllklnBoav.Piyne.  <  TennBen.MS.W;  WjMt,  H  m.m,1»; 

OimrdiaDS I. Nathina, 3 Brewst.  149.  la.  ..    ^^■■ 

IS   AnthBCtbaanlmwuDUelt:  Bnsdllliuw, Law R.  1 H.  L.  B. ^ 

IRA.   HeesJiarioyd).  Calven,uMUs.n,<S;  Banium.t2Md.iU,»it 

Ooldbeck.  ISN.  J,  £q.«!,U. 
17   As  UBt  one  waa  aJrasdr  nuirled :  Breakr, !  TT.  C.  Q.  B.  Mh 

!».    Bee  siBo  Caae,  is  Cal.  rai.  iW !  Clark  v.  Caaatilj.  e<  Ga.  Ki.  «M( 

Cnun  t.  Bumbaiii,  s  He.  21),  ilS;  GoIUd*,  m  V.  Y.  I,  t;  EmeaoD  >. 

BIUH,WM.B.»e. 

AilHl.  <11,  »&[  Alieu't.  kali,  iliott.'*  SloC.  IH,  lit 

in  RnbtnTe, »  Ud.  N,  n.  Tbla  Unhinge  la  looad  BUwnUJ  in  tlni 
oiwa  died  lupn.  D.  14. 

t3   BMYateai.H<mMOD,tTex.Mt.W,««). 

»  Slate*.  Worttdiiitbam.taMliiii. a2g.N0,HMIT;  CaiBOef. Wood, 
13  Md.  ui,M3!  liaiiiTUD,<:IMil.  UI.JB7:  and  see  Lapaley  •■  Orleraou.  i 
B.  I..C»i.4»j,3ai,K«:  C^alngbaDi.  ^I>aw,4W:0nuD*.  Bocnluuu.t 

°4    See  Hynn  >.  M cDenDoU.  ta  N.  T.  tl,tl. 
a   Amle.niOi-ilS. 

ts  DeThonDf.AH.-aen.I.awJt.lApp.Ci*.eM,99I.«M:OaiDptwII, 
lAirB.  IB.  L.8.  Ittl.  137,200:  lilaMhardr.LaoibCTl,  48  Iowa,  ajsil; 

kmu.ftki).!ia.21lii'o''dani.£Ueuliiiir,'a(N.Y.!96,U2;  Boat,' MPs. 
tll.JM.iie.2SiI. 

n   <Jatea>.  BoDaten,lTei.4».44& 

a  'Wllklunon  r.  F>Tiie,  4  Xem  Bep.  tn,  M>;  Bt««kr.  I  U.  C.  Q. 
B.M9.UI:  Kuai. Clark,  j False,  174. IWiFhyBlrk,!  BrevBt.  ITR,  19T: 
Hlalo  [.  Wlialey.  Its.  C.Mg.EiUii  'Wlllluas,  til  Wis.  4M.  4;l    See  also 
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.  §  133.  Testimony  of  the  parties.— By  the  common 
law,  parties  were  by  intermarriage  incapacitated  from 
testifying;  for  or  against  each  other  ;i  thus,  a  man  being 
prosecuted  for  bigamy,  his  real  (first)  wife  could  not 
prove  their  marriage.^  But  the  husband  or  wife  could 
prove  the  marriage  in  a  case  affecting  neither  of  them.* 
Statutes  have  in  many  States  abolished  this  incapacity, 
entirely  ^  or  in  part.^  But  a  statute  abolishing  incapacity 
from  interest  does  not  affect  incapacity  from  marriage.* 
Even  by  the  common  law,  if  no  marriage  exists,  there  can 
be  no  incapacity  from  marriage,  therefore  parties  can 
prove  that  an  alleged  marriage  between  them  was  no 
marriage,^  unless  estopped,*  or  unless  there  is  sufficient 
evidence  before  the  court  to  establish  a  prima  facie  mar- 
riage.^ Thus,  in  a  prosecution  for  bigamy  the  prisoner's 
real  wife  cannot  testify  against  him,  but  his  second  wife 
can.i^  Under  the  Maryland  statute  a  party  cannot  prove 
the  marriage  after  the  other  party's  death ;  ^  but  can  by 
Pennsylvania  law.^  In  criminal  prosecutions,  as  for  big- 
amy or  adultery,  the  prisoner's  confession  of  his  marriage 
is  Sufficient  proof  of  it.^  In  civil  suits,  the  declarations 
and  admissions  of  the  husband  and  wife  are  generally  ad- 
missible to  prove  their  marriage;  ^*  in  the  case  of  the  hus- 
band, being  admissions  against  interest;  ^^  and  in  any  case, 
being  part  of  the  res  gtstss  of  cohabitation  and  repute. i* 

1  On  this  subject,  see  Evidbitcb,  Wititessbs;  Cobbe  r.  Oar.ston, 
HUw.5-J9,533;  Gorton  v.  State,  (>'i  Ala.  12,  13;  state  v.  Brown,  67  N.C. 
47U,  471.    But  see  State  v.  Wilsou,  22  Iowa,  %4, 3<i5. 

2  Queen  v.  Madden.  14  U.  C.  Q.  B.  588, 589{  Cotton  v.  State,  62  Ala. 
13,  13;  Cnntou  v.  Bentley,  11  Mass.  12,  13;  State  v.  Patterson,  2  Ired. 
346, 354;  Wilson  r.  Hill,  13  N.  J.  £q.  143, 147;  Finney  v.  State,  3  Head. 
644.    See  SUte  v.  Wilson,  22  Iowa,  364, 365. 

3  Wottrich  V.  Freeman,  71 K.  Y.  601. 

4  See  Uev.  Stat.  N.  Y.  18S2,  p.  2570. 

5  See  K.  C.  Md.  1878,  art.  70,  §§  1-5.  See  fully,  p<Mf,  §349. 

6  Lueaa  r.  Brooks,  18  Wall.  436,- 453;  Peaslee  v.  McLoon,  16  Gray, 
488, 48-);  Schultz  v.  State,  32  Ohio  St.  276, 280;  Gibson  9.  Coin.  87  Pa.  St. 
2.>3.25tf;  Gee  v.  Scott,  48  Tex.  510,  513;  Jones,  6  Blss.  68,  6».  Seepo«^ 
$349. 

7  Miles  t7.  U.  S.  103  IT.  S.  304,  313.  314;  Robertson  v.  State,  42  Ala. 
S09,51U.51I;  liickenstriliir  v.  State,  31  Ark.  207,209;  Johnson  v.  state, 
tt  Ga.  305;  State  9.  Brown,  28  La.  An.  279, 230;  Com.  v.  Wateman,  12S 


VH;  IfObmn,  &<'&  Md.  49G.  0Q3:  Hoffmui  v.  Lortotr  38  Md^xl-; 
lit*.  MCJi^riBlLT.BBFa.Ht.U^.IU;  UUUK.  State,  U  Tex.Ml, 
SWi  iiy™,n.S. 

2;  Scberprr.  Bisderikv,  I  Abb. 

10  Flaw  (■  Htsu,  9  Hcul.  H4,  ua.    B«o  QaefncHndden.  11  U.  C 
S»,»Wi  him,WHuu.s3S.ill.      ■    '       ■      '    ""«"'•■ 

11  Deiuil>0D,Ulld.Ul,9aiiRed(nv«,MHd.H.M. 
13    QraeuwalCt.  VcEneU7,MPB.St.U3.»9. 

13  Beg.*.  SlmmonBlo.lCn.AK.lM.lUi  Keg.  i.  FlKbertr, Z  Car. 
JBK.78I.T«lil(«.  i.CnBmcr.lOL,  C.»p.tM,M7!  Cameron i.  SUts, 
14  Ala.  MG,  Mi:  Squire  i>.Stati>.4SIii<l.l&,4lili<ookt.Bla[c.UOa. 
tS.BH;  Hun.llUe.m.lH;  Carfnrd,?  He.  I»7.  Hi  BUnglrtn  i>.  "'"■■ 
»0)ilo8i.«ia,46l:romeyi.dBllaclut,SSeitE.ftIt.I9»,  Ibli  S 
HedbDiy.S  R.LMt.UT;  Ollaale  (.  Com.  niiratl.Hl,  U7.  E 
BiMmU.HCiiiui.«M,Wi  Weati.6tal«,lWI>.)Ml,K(l 

1*   JonP9ir.Eed<1K*.79If.C,a>0.!S!:auilieeTnininn,lEaB 

Fuller, n'Csl. BOS, bll-.  Cook' «.  State, ll'ri.L.  ■.     . ".  ii.,.'  ■]•'.'.    -r 
Ob.  IWi  Squire  s.  BHIB,  la  iDd.  109,  4<.l  .>;>"  1.  --    <<-    .In 

Me.Md'i  State r.'McDDnn'lrl!^^ Mo,  m;'l]~i  '  ' 

llN.Y.jaj'laylor.HraJjB.OIlj  Join-.-  i 


§  134.  3.  Foicign  marriage.— In  sBtting  up  a  mar- 
liage  wliicti  took  ptace  in  aoother  coantry  or  state,  it  is 
usual  to  prove  first  the  foreign  law,'  then  a  mairiage  by 
contract  or  tiy  celehration,  as  required  thereby.*  If  the 
fact  of  a  celebration  is  proved,  It  is  presumed  in  confonu- 
ance  with  the  foreigQ  law,'  though  that  the  special  re- 
qulrementa  of  such  law  must  be  stiown  to  have  been 
complied  wltb,  has  been  Botnetimes  held.*  If  no  foreiKn 
law  be  proved,  there  is  a  preBumpilon  that  it  recognizes 
as  a  valid  roaniage  any  cohabitation  of  competent  par- 
ties with  matrimonial  consent.'  And  courts  will  not 
presume  the  existence  of  marriafte  laws  differing  from 
those  of  the    forum.*   A  foiei][Q  marriage  may  also  ba 
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proved  by  proper  copies  of  the  records.?  The  more  diffi- 
cult the  proof,  the  less  will  be  the  strictness  of  the  coort.^ 

1  Ante,  KllB,  119.   See  FOBBioir  Law. 

2  People  V.  Lambert,  5  Mich.  349*  362 ;  and  see  Montague,  2  Add.  Ee. 
B.  375;  2  £ngr.  £c.  350,  451 ;  Reg.  v.  Savage,  13  Cox  C.  C.  178,  179;  Wot- 
trich  V.  Freeman,  71  N.  Y.  601 :  Warner  v.  Com.  2  Va.  Cas.  95, 104;  Bird 
9.  Com.  21  Oratt.  800, 806;  O'Neale  v.  Com.  17  Gratt.  582. 

3  Reed  «.  Hudson,  13  Ala.  570,  572:  and  see  Breaky,2  U.  C.  Q.B. 
34P,  360;  Trower,  Macq.  Pari.  Prac.  656;  Ward  r.  Dey,  1  Bob.  Ecc.  759, 
767;  Steadman  v.  Powell,  1  Add.  £e.  B.  56;  2  £ng.  £c.  26,29;  £lse,  Mllw. 
146, 150,  151;  Starr  v.  Peck,  1  Hill.  270,  272;  CauJoUe  «.  Ferrle,26  Barb, 
in,  185;  Bird  v.  Com.  21  Gratt.  800, 877, 809. 

4  Reg^.  ftmlth,  14  U.  C.  Q.  B.  565, 568;  Catherwood  v.  Caslon,  13 
Mees.  &  w.  260, 262;  Smitb,  1  Tex.  621, 624. 

5  Hutchlns  V.  Klmmell,  3  Mich.  126, 132:  Williams  v.  St.  54  Ala.  131, 
137;  and  see  Haden  v.  Ivey,  61  Ala.  381;  Bedgrave,  38  Md.  93.97,98; 
Com.  V.  Kenney,  190  Mass.  887^388 ;  Starr  v.  PecK,  1  Hill,  270,272;  Evans 
V.  Beynolds,  82  Ohio  St.  163, 165;  Hynes  «.  McDermott,  82  N.  T.  44, 47. 

6  State  <7.  Patterson,  2  Ired.  846, 356;  ante,  S 

7  State  V.  Goodrich.  14  W.  Ya.  834, 840;  and  see  Flnlay,  31  Law  J. 
M.  C.  14Jj  State  v.  Doorls,  40  Conn.  145, 147 ;  American  v.  Bosenagle,  77 
Fa.  St.  54r7, 514. 

8  Phillips  V.  Gregg,  10  Watts,  158, 160. 

§  135.   "Wlien  a  celebration  must  be  proved.— 1. 

In  all  cases  in  which  a  party  alleges  that  a  marriage  was 
celebrated  at  a  particular  time  and  place,  he  must  prove 
that  it  was  so  celebrated  at  that  time  and  place,  and 
cannot  prove  cohabitation  and  repute  to  raise  a  presump- 
tion of  a  marriage  at  some  other  time  and  place.^ 

2.  In  all  cases  (if  a  celebration  is  necessary  to  the 
validity  of  the  marriage)^  when  proof  of  a  marriage 
would  render  one  of  the  parties  criminally  liable,^  as  in 
prosecutions  for  bigamy,^  adultery »^  or  incest,^  and  in 
actions  for  criminal  conversation,^  the  celebration  must 
be  proved.8 

In  such  cases,  cohabitation  and  repute  is  not  evidence.^ 

1  Bedgrave.  38  Md.  93, 98, 99;  Bamum,  42  Md.  251, 296. 

2  See  pott,  S  136,  n.  1. 

8  Jones,  48  Md.  391 ,  403 ;  45  Md.  144. 157 ;  People  v.  Anderson,  26  Cal 
129, 133;  Proctor  r.  Bigelow,  88  Mich.  282, 283. 

4  Break}*, 2  U.  C.  Q.  B.  349,  S58;  Brown  v.  State.  53  Ala.  338:  Case 
17  CaI.5i/8.  600;  People  v.  Humphrey,  7  Johns.  314;  Phelan,  6  CityH. 
Bee.  91 ;  Weinberg  r.  State,  25  Wis.  370, 377. 

ft  Buchanan  v.  State,  55  Ala.  154, 175;  Case,  17  Cal.  598,  600;  Wedg. 
wood,  8  He.  75;  State  «.  Hodgskios,  19  Me.  155, 158;  Jones,  48  Md.  39L 
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§  136.  Wlien  msirloga  may  be  proved  bT  oo- 
llsbltatloii  and  repute.— 1.  tn  all  cases,  except  that 
mentjoned  In  section  130  (1),  in  which  no  celebration  ia 
necesaary  to  the  Talidity  of  the  marriage,  It  may  bo  pn>*ed 
b;  cohabitalion  and  repute.' 

3.  In  all  cases  except  those  mentioned  in  section  13S, 
though  a  celebration  is  necessar;  to  the  validity  of  the 
marriage,  It  may  be  proved  by  cohabitation  and  repute.' 
Thus:  this  Is  sufficieut  to  prove  marriage  in  actions,  by 
the  widow  for  her  dower,*  or  marriage  rights,'  or  for  the 
death  of  lier  husband;  ^  by  an  heir;  <■  by  the  husband  and 
wife,' as,  of  detinue,^or  ejectment;*  or  against  the  hus- 
band and  wlfe;^  or  by  the  buBbaud  for  slander  of  his 
wlfe;i'  or  against  the  husband  for  a  debt  of  his  wlfe;'^ 
In  cases  of  legitimacy,"  in  suits  for  allmany,!*  and  in 
divorce  cases. '^ 


■t.  Williams,  !o'lowa,'w,lMiCDni.».'j»r»- 
t:i  i-ijil.nLL  An,  llS,  IISU  C>yriird,T  He. 

3  CMM  In  ■ectlon  135,  espaclallj  note  4. 
imlng.SBlackt.JM.SM:  Cullman  c.  Bowsn.9  GlUA  J.i*,Ml 
.  Posler.ltN.H.  IK,  ll^iFcanniii,  HoirBr,IIM-J.L.tl,Ui 
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9   Hammick  9.  Broiis<Mi»  6  Day,  290, 293. 

10  Jenkins  v.  Bisbee,  1  Edw.  Cb.  977,  S79:  and  see  Newlmryport  v. 
BoothUay,9  Kass.  (4U),a93, 395;  PetUngiU  v.  McOregor,  12  N.  H.  179, 184. 

11  Hobdy  V.  Jones,  2  La.  An.  944. 

13   Tracey  v.  M'Arlton.  7  Dowl.  Pr.  S32, 538. 

13  Eaton  V.  Bright,  2  Lee,  85;  6  Eng.  £c.  47;  Cheseldine  v.  Brewer. 
1  Har.  A  McH.  152;  Clayton  v.  WardeU,  5  Barb.  214. 215. 

14  Trimble,  2  Ind.  76, 78;  Purcell,  4  Hen.  A  M.  507, 512. 

15  Patrlckson.  L.  B.  1  P.  A  D.  86. 87. 14  Week.  R.  212;  Morris,  20  Ala. 
168, 172;  Harman,  16  111.85,88;  Bums.  13  Fla.  869, 37»;  Trirabie,2  Iiul. 
76, 78;  Davis,  1  Abb.  N.  C.  140,  144;  Wright,  6  Tex.  3;  HItchco  x,  j  W. 
Va.435,.440;  Mitchell/ 11  Vt.  184;  and  compare  Case,  17  CaL  598,  iiiw. 
i>M^S354. 

§  137.  Statutes.— In  some  of  tbe  States  a  statute 
provides  for  the  inroof  of  marriage;  ^  thus,  in  Massachu- 
setts, where  the  recorder  cohabitation  and  repute  is  evi- 
dencie  of  a  marriag^  in  any  case;  ^  so  in  Minnesota.*  But 
the  California  statute  seems  simply  declaratory  of  the 
law  stated  in  sections  135  and  136.^ 

1   See  statutes  cited  ii^ra. 

3  Mass.  P.  L.  1882,  i>p.  811,  812;  Com.  v.  Morris,  1  Cash.  X)1,  ,r)4; 
Means  v.  Welles.  12  Aiet.  856,  861 :  Knower  v.  Wesson,  13  Met.  143, 
144;  Com.  V.  Umrley,  14  Qray,  411, 412;  Com*  v.  Holt,  121  Mass.  61,  U3. 

3  Minn.  St.  1878,  p.  806;  State  v.  Armlogton,  25  Miun.  29, 35;  State 
V.  Worthingham,  23  Minn.  528, 533;  State  v.  JoUuson,  12  Minn.  4i6, 481. 

4  CaL  Civ.  Code,  1881,  S  St;  Case,  17  Cal.  566, 602. 


AxnoLR  in.~BY  Special  Tsjocekdiugb. 

S188.  Jactitation  ot  marriage. 

S13B.  Nullity  suits. 

5140.  Jurisdiction. 

5141.  Effect  of  decree. 

§  138.  Jactitation  of  marriage.— -A  party,  whether 
a  man  or  a  woman,  complains  that  another  pai-ty  falsely, 
maliciously,  and  without  authority  boasts  that  they  are 
married*  and  prays  the  court  to  silence  such  boasting. 
This  is  a  suit  for  jactitition  of  marriage,  and  was  brought 
in  the  ecclesiastical  courts.  There  are  three  defenses:  (1) 
denial  of  the  boasting;  (2)  allegation  of  a  marriage,  justi- 
fying it;  {'6)  or  of  authority  to  assert  the  marriage.  When 
the  second  defense  is  made,  the  suit  is  really  one  of  nul« 


f 
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lity.i  Such  suits  are  rare.^  Whether  the  decree  in  such 
suit  binds  any  one  but  the  parties  is  doubtful;^  it  does 
not  if  collusively  obtained.^ 

1  Bodkin  V.  Case,  Miiw.  365,  366,  387;  Walton  v.  Rider,  I  Lee,  16,  6 
Eng.  £c.  289;  Hawke  v.  Carrl,  2  Hagg.  Const.  280  4  £ng.  £o.  643.  See 
fulfy  2  blsbop  M.  &  D.  S§  290, 766-73i». 

2  Walton  V.  Rider.  1  Lee,  16,  5  Eng.  Ec.  289,  2^,  Unknown  In  the 
United  States,  there  being  no  ecclesiastical  courts.  But  see  Doughty. 
28  N,  J.  Eq.  681,688. 

3  Duchess  of  Kingston,  20  How.  St.  Tr.  3iS6:  Clews  9.  Bathorst,  S 
Strange,  960;  Da  Costa  v.  Vilia  B«al,  2  Strange,  961. 

.4  Duchess  of  Kingston,  ^  How.  St,  Tr.  856, 638;  Walton  v.  Rider,  1 
Lee,  16,  5  Eiig.  Ec.  28»,  290,  note. 

§  139.  Nullity  suits.— A  suit  may  be  instituted  for 
the  purpose  of  declaring  a  pretended  marriage  to  be  void 
€Lb  initiOy  or  for  the  purpose  of  rendering  void  a  voidable 
marriage;  in  either  case,  the  suit  in  properly  called  a  nul- 
lity suit,i  though  it  is  also  often  called  a  divorce  suit.) 
The  jurisdiction,' procedure,^  and  grounds^ of  complaint 
in  a  suit  to  have  a  void  marriage  declared  void  differ 
from  those  in  a  suit  to  have  a  voidable  marriage  avoided.^ 
The  former  alone  are  considered  in  this  chapter. 

1  1  Bish.  M.^  D.  S  226;  .Bhelford  M.  A  D.  182,  365;  1  Fras.  Dom. 
Bel.  709. 

2  See,  e.  g.,  Md.  B.  C.  1878,  art.  51,  $  8;  pott,  SS  143, 198. 230,  233-238. 

3  See  post,  chap.  xxlx..  for  Divobob  Jubibdiotiov. 

4  See  post,  chap,  xxx.,  for  Divobob  Pboobbdutos. 

5  See  post,  chap,  xxxl.,  for  Oausbs  tob  Divobob. 

6  See  S§  143-147. 

§  140.  JurisdictiQn.~A  marriage,  the  invalidity  of 
which  does  not  depend  upon  any  decree — which  is  void 
per  se  ab  initio — may  by  judicial  decree  be  declared  void.^ 
Courts  of  equity  in  the  exercise  of  their  ordinary  jurisdio- 
tion,2  independently  of  any  provision  of  the  divorce  law,« 
may  pass  such  a  decree.^  Other  courts,  as  divorce 
courts,^  or  by  special  provisiou,<^  may  be  given  jurisdic- 
tion in  these  cases.  The  complaint  must  be  founded  on 
the  absence  of  the  essential  contract,  capacity,  or  celebra* 
tion.'^  Thus  a  marriage  has  been  decreed  void  when  the 
celebration  was  not  meant  as  a  marriage,  but  as  a  h^ 
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trotbal '  or  jeRt ; '  orwUere  tlie  opnaent  has  been  obtained 
by  fraud,'"  or  duress.n  or  wiiere  one  of  the  parties  waa  a 
lunatic;'^  ho.  on  principle,  sUould  one  be  decreed  void 
vlilcli  ta  BO  for  uuy  otlier  cause.  In  gt-neral,  either  party 
may  complain;  "  but  one  cannot  allege  Iiis  own  fraud  or 
duress,"  nor  can  one  allege  want  of  his  conaent  if  he  lias 
tatiHed  [be  marriage. ''  A  lunatic  If  be  recovers  lucidity 
may  apply  himself, '^  otlietwiae,  hia  guardian  applies.i' 
But  a  aane  party  marrying  a  lunatic  in  good  faith,  and  in 
Ignorance  of  the  iotinnity,  may  also  complain.'^  Perhaps 
Bucb  a  deoiee  would  be  passed  even  after  the  death  of  tlte 
parties  on  the  application  of  any  one  interested. t^ 

A  marriage  void  for  want  of  consent  may  always  be 
ratitied  by  tbe  giving  of  the  consent  after  »  change  of 
mind,  a  knovrledge  of  the  deception, or  reinoval  of  the 
incapacity.^  In  aucb  aeuse  sucb  marriages  are  voidable, 
and  will  be  considered  in  Cliapter  XIX. 

Statutes  sometimes  provide  for  all  proceedinga  iu  these 


1  JM(,SIS<>,U,ie,it9.ai.B!,BS,72,13,1t,ie,79,m.  it  is  Iranortuit 
to  dlsciutfuMl  these  BultH  fiTiii  suits  lor  iiuUllr  under  [he  eceiesLntl- 
eallawila  tkeae  c««e«lhB  marrlikse  lavoLd  iirlUioHt  decree;  eu  the 
OLben,  n  decree  Uueceaaary.jwil.M  Ui-in,anle,ilM. 

3  Ajion.IIN.J.Ea.  1fi,3II,31;  Ciiirl8,3tT{.J.E<|.filfiitie:  WUhtmui, 
t.lDhn.'Cll.Ul.K!!;  t^rlatV.doJun.  Hopli,  Uh.  fta.VIt.4MS;  (Trumiiv. 
Miinnui,  a  Ired.  Ku.  BI.VH.W;  Waiuiiia  s.  Jeiuore,  Si  Olilo  at.!jl,'J7i; 
Clui  It.  Flelil,  13  Vu  4iiD,  lU. 

3   TeOI,  3ilIuiL4JiHi  cuMni,  Brown  g.WeatbnwIi.ET  Ba.  lie,  IN. 

1  Ilatrdoii,73A1a.DQ>.M7;  TcBti  911  Ind.  ii.m;  ron-i-ll.  ]«K(iii.  371, 
Hoidm.FrMiclji^lauliinj'.HtlaT'j  Ttuec.BnmitJ.irN.'iLs'.'.  sJ! 
N.S.Bq.W,aJit.'BrrU,MN,J.Eq.  Mti;  belah.sati.  .i.K,i.  Hi;  wimn- 
Bopk. Ch. 470, 4M:  Ferry,  afalire,AUi,.viU;  scou  o.  Sc-liufHiit.s  I'^ii^e, 
43,  Hi  JotinrOiiv.  KIncwie.atced.Bit  tiu.iTS;  Lruuipi<.Mor),-;iu.3  Ircd. 
2q.al,IIBi  W»rinlrue.JMmarB,SJOiiluSC.-'71,17<;  Jelliieaii,21»eauua. 
£4.  U,  Wj  Almuiid.  I  Bud.  mi.  ms;  uliuk  I.  Fleia,  la  Vt  Ml,  tai;  Lc 
1>UI(ni,StV[.3liS.9li». 


7    TorendernianiageTolfl,  eli»i)». ilU.. ilv^ 
J.Eq.WB,MS.ai9. 

S    Clark  T.  Field,  13  Vt.  460;  anicSSeo.  101. 
»   McClocse.  Terri,3IN.  J.Ea.226;  anM,Si. 
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10  Carrls,  24  N.  J.  Eq.  516;  ante,  S  83. 

11  Ferlat  v.  Gojon,  Hopk.  Cb.  478;  Hallngs,  West.  Law  J.  131;  tmte, 

I*  WifThtsnan, 4  Johns.  Ch.  343;  Crump  v.  Korgan,  3 Ired.  Eq.  91s 
Wuyiuire  v.  Jetmore,  22  Ohio  St.  271 ;  atUej  $  61 . 

13  see  cases  cited  Mupra,  q.  4;  atuet  SS  9&,  61, 67, 72, 79. 

U  i4ii/etS46. 

15  Seep<»«<,SS149, 151.  

16  Wlghtman,  4  Johns.  Ch.  343. 

17  Waymlre  o.  Jetmore,  22  Ohio  St.  271;  and  cases  In  S  59,  n.  10. 

18  See  Ilancock  v.  Peaty,  L.  R.  1  P.  &  D.  335,  341;  Banker,  63  K.  T. 
409. 

19  Inference  from  cases  In  note  4.   Bee.poU,  S  146. 

20  iln/e,§S58,61,74,79;po«<,SS  150,151. 

21  See  CaL  Civ.  Code,  1881,  SS  82, 83. 

§  141.  Nullity,  effect  of  decree  of.— The  decree  is 
simply  declaratory;  it  declares,  it  does  not  make,  the  maiw 
riage  void.^  It  is  a  judicial  determination  of  the  status  of 
the  parties,  and  though  perhaps  not  binding  on  persons  not 
parties  to  the  suit,^  it  practically  settles  the  question  of 
the  validity  or  invalidity  of  the  marriage.'  In  other  re- 
spects it  is  similar  to  a  decree  avoiding  a  voidable  mais 
riage.^ 

1  Ante,  S50;  Rawdon,  28  Ala.  665,  667;  Powell.  18  Kan.  371.  379: 
HlDVielle,  15  La.  An.  842.343;  Lincoln,  6  llob.  (N.  Y.)5i5,5^;  Wteht- 
man,  4  Johns.  Ch. 343, 345;  Smith  v*  Morebead.  6  Jones  l!>q.  86JN363, 
See  Patterson  r.  Oaines,  6  Bow.  559,'  883;  583;'  and  see  cas^  in.i  149. 

2  See  Duchess  of  Kingston,  25  Ilow.  St.  Tr.  355, 538. 

3  2  Bish.  M.  A  D.  756;  Peny  «.  Meddowcraft.  10  Bear.  122:.  Harrt- 
Bon  V.  Southhampton,  17  Enff.  L.  &  £q.  364,  367;  Clews  v.  Batnurst,  X 
Strange,  960;  Da  Costa  v.  VlUa,  2  Strauge,  961. 

4  Post,  %li7. 
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CHAPTER  XIX, 

AlTNULIJirG  AND  BATIFYINO  A  VOIDABLIB  MAitRTAn^ 

Art.  L  nr  axinESAL.  s  143. 

n.    AimVLLTNQ  BT  DBOBSB,  SS  143-147. 

in.  AsKuuLnra  BT  coHDuoT,  SS  148»  140.      .    . 

IT.    SATIFTISa,  SS  150, 151. 

Abtzolb  I.^In  QmrvRAL, 
S 143,  DlYlsion  of  the  subject. 

§  142.  DlviBion.— A  voidable  marriage  is  one  which 
is  valid  anless  duly  avoided,  or  one  which  is  void  unless 
duly  ratified.^  Avoidance  may  be  by  decree  of  court  ^  or 
by  act  of  parties;*  ratification  may  be  by  act  of  parties.^ 

1  Amte,  SS  8*  51*  58, 59, 63, 97, 68. 72, 73. 

3  SS  143-147. 
t  SS  148. 149. 

4  SS150. 15L  AstoLaoisi^TivaCovviBMATioVfSeeoRlffS^T. 

I 

Abtzolb  II.-*TANNni.iJNO  by  Dbcbbb. 

5143.  NnUity  salts  dettned. 

5144.  'Jurisdiction,  etfc  • 

5145.  Causes. 
§146.  Parties. 

1 147.  Effect  of  decree. 

§  143.  Nullity  suits  defined.— A  nullity  suit  is  a 
suit  brought  for  the  purpose  (1)  of  having  a  void  marriage^ 
judicially  declared  to  be  void,  (2)  or  of  having  a  voidable 
marriage  3  judicially  made  void.  A  void  marriage  may 
be  declared  void  in  accordance  with  sections  139-141;  « 
voidable  marriage  may  be  decreed  void  in  accordance 
with  sections  144-147.  Such  suits  are  also,  though  improp- 
erly, called  divorce  suits.* 

1    SI  6. 49. 
3    SS6.60. 

5  3  Bish.  H.  A  D.f  326;  Shelford  M.  «  D.  183,  MS;  1  Fns.  DoiQ. 
8eL  709(  poU,  SI  m,  106, 330, 331, 838-837, 869. 
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§  144.  Jurisdiotion,  etc^In  the  tTnited  States  no 
court  can  decree  void  a  maFriage  otherwise  valid,  except 
by  statute.  1  In  England  the  ecclesiastical  courts  alone 
had  jurisdiction  over  canonioal  inoapaeitiefiformainage.^ 
Our  courts  of  common  layr  did  fiot  succeed  to  this  juris- 
diction ;  >  so  that  a  court  of  equUy  cannot,  as  such,  avoid 
a  marriage  for  im|>oten€d4  or  consanguinity.^  Jurisdic- 
tion may  be  given  expressly,*  or  under  the  title  "Di- 
vorce '* ;  7  and  wh^  jurisdiction  is  given  for  divorce,  this 
may  be  included  by  implication.^  Courts  which  succeed 
to  the  ecclesiastical  jurisdiction  apply  the  principles  of 
the  ecclesiastical  law.^  Statutes  spnietimes  create  void- 
able majriages  of  a  peculiar  kind  by  enacting  tjhat  certain 
marriages  shall  be  valid  unless  9.voi4.ed  in  a  special  pro- 
ceeding and  within  a  cecta,in  tlme.i<^  Thus,  in  New  York 
a  bonajide  second  marriage,  the  first  subsisting,  may  be 
valid  uuless  duly  avoided  ;ii  at  least,  partly  valid,^^  So 
iu  Scotland  a  marriage  can  within  a  year,  but  not  af'ter- 
Avurds,  be  avoided  for  want  of  parents'  consent.^  So  in 
California  no  marriage  can  be  declared  void  except  under 
certain  conditions.^  Juxisdiction  also  depends  on  the 
domicile  of  the  complainant.^  The  procedure  is  like  that 
in  divorce  cases.^*  It  seems  that  an  apparent  marriage 
should  be  alleged  and  proved. ^"^  Equity  courts  have 
jurisdiction  when  the  morsiage  is  voidable  for  causes  not 
canonical  or  statutory;  as  for  fraud,  error,  duress,  lunacy, 
and  imperfection  in  the  consent  in  general.^^ 

1  1  Bish.  M.  ft  D.  S  73;  Hopkins,  89  Wis.  165.  171 :  cases  cited  i^/Hi, 
n.  3.   But  see  Uose,  9  Ark.  501,  512*   Post,  cbap.  xzut.,  J^bibdiotiov. 

2  EUIott  V.  Gurr,  SPlUUim.  16, 1  Enff.  £c.  166. 168;  ante,  S  67. 

3  Anon.  24  N.  J.  £q.  19. 20. 21 ;  ^eugnet  v,  Fbelps.  48  Barb.  666,  567; 
Bnrtis,  Uopk.  Ch.  557. 565. 566 ;  Perry.^PatKe,  501 .  6M ;  Scio^lns.  S  Dot. 
6i&,bi'ii  Bowers.  10  Biclu  £4.  537;  j;ieb»rron.35yt.365,  m]  Hopkins, 
89  Wis.  165.171.  — .  . 

4  Anon.  24  N»  J.  Eq.  15, 28;  BoBtla,  Hopk.  Oh.  567.  568;  po§t,  1 145{ 

ante,  S  140. 

5  Bowers,  10  Bleb.  £4. 551. 554;  poet,  S 145;  ante,  %  140. 

6  See  Cal.  Civ.  Code.  1881.  SS  82. 83;  Lebarron.  85  Yt.  965, 869. 

7  Post,  chap.  XXX.  See  Md.  E.  C.  1878.  art.  51.  S 13.  p.  480;  Mattlson, 
lStPob.Eq.8if,8J2. 

Hsmaker,  18  HL  W,  140;  Johnson  •• 


8   See  Head,  2  Kelly.  191 ,  305; 
Klncade,  2  Ired.  Eq.  470. 475. 
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9  a,  S8  Hd.  IDl,  406:  and  see  Bauman.  W  Ark.  SSO.  327:  LoTett.  11 
Ala.  703, 7(0:  Jeans,  2  Har.  CD§1)  38)  4i:  Finch,  U  Qo.  9(i2,36tt:  McUbee. 
10  Oa.  477.  481;  Crump  v.  Moivan,  3  Ired.  £q.  91.  96;  tVlUlamsou.  I 
Jobus. Cb. 487, 491:  Barrere, 4  Johns.  Ch.  187tl36;  Wood,  *i  I'alge,  108, 
111;  Burr.  10  Fuge,  20,  35;  Johufton.  14  Wend.  if37,  6t2;  Qray  v. 
Askew,  3  Ohio.  466,  490:  Wright,  6  Te&.  4.  21:  Kogers,  7  Tex.  638,  541$ 
Lebarron,  35  Vt.  365, 366, 367 ;  Almond,  4  Band.  662, 664;  post,  %  224. 

10  Ja^«,SS53,76,78. 

11  N.  T.  B.  S.  1882,  p.  2332.  S  6:  Yallean,  6  FaiRe,  207,  209:  White  v. 
Lowe.  1  lledf.  376, 379:  Wyles  v.  Gibba,  1  Bedf.  382. 383, 885;  Cropsey  •• 
MoKlnney,30Barb.47,5S. 

13  8picer,16Abb.Pr.N.Sill2»122,12S,124i 

13  Bex  V.  Jacobs,  1  Moody,  140. 

14  Cal.  CiT.  Code,  1881,  §S  82. 83. 

15  Blamenthal,  31 N.  J.  Eq.  194, 196;  poti,  S  2ill8;  po$t,  chap.  xxlx. 
10  See  jHMl.SI  224-226. 

17  Nofces  tr.  MUwardi  2  Add.  Be.  B.  186, 3  Bug.  Eo.  896, 368. 

18  Jfi««,SS  188-141. 

§  143.  Catilieft.~^>f  causes  rendering  a  marriage  void- 
able there  are  (1)  those  of  the  eonimou  law  due  to  want  of 
power  to  consent! — laiiaey,^  non-age ;>  or  want  of  the  es- 
sential contract*— no  intention,^  frand,8  error  J  duress;  8 

(2)  those  of  the  ecclesiastical  law  due  to  canonical  inca- 
pacity,* iinpotence,!<>  consslnguinity,  and  affinity  ;U  and 

(3)  those  of  the  statute  law  which  may  not  only  adopt  the 
causes  of  the  pre-existing  law,^  but  may  create  new 
ones.i8  But  the  word '  *  voidable  "  has  at  least  two  distinct 
meanings,!*  and  a  voidable  niarriage  must  be  avoided  by 
judicial  proceedings  only  when  the  imperfection  is  eccle- 
siastical or  statutory,  in  other  cases  no  decree  is  neces- 
sary.i* 

1  Ante,  »  60-61;  Elliott  •.  Gorr,  3  PhlUlm.  16, 1  Eng.  Ec.  166, 168; 
Anon.24N.<r<Bq.l9,23;  PeRy,2Palge,fi01,d04;  Wlserv.JLockwoodtli 
Vtlw,723. 

3  JnUf  S  60;  Wlghtman,  4  Johns.  Ch.  343, 344. 

8  Ante,  SS 55, 58;  Walls  v.  State,  82  Ark.  565, 570. 

4  Ante,  SS  80-88;  Clark  v.  Field,  13  Vt.  460, 473. 

5  Ante,  S  80;  McClorg  v,  Terry,  21  N.  J.  Eq.  225. 

6  AnU»  S  82;  Ferlat  v,  (TOJ<m,  Hopk.  Ch.  478. 

7  Ante,  S  81 ;  Beg.  v.  HiUis.  10  Clark  A  F.  534, 785. 

8  Ante,  S83;  Ferlat  «.  Ooion,Hopk.  Ch.478.  As  to  this  class  of 
cases  see  (S 139-141. 

9  Elliott  V.  Gurr.  2  Phillim.  16,  1  Eng.  Ec.  166, 168:  Itenninffton  v. 
Cole,  Hoy,  29;  A.  V.  IL  Law  U.  1  Pro.  &  D755U, 661 ;  Pouder  t*.  Urauaui.  4 
fh.  23. 80;  Aiioii,  24  N.  J.  Eq.  19, 28;  Wlghtman,  4  Johns.  Ch.  343, 345; 
Bowen,10Blch.£q.5&l,656. 
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10  Ante,  SS  83-67;  Anon,  24  N.  J.  £q.  19;  Burtis,  Hopk.  Gta.  597. 

1 1  Ante,  S§  68-72 ;  Bowers,  10  Bich.  £q.  S51. 

12  See  Md.  R.  C.  1878,  art.  51,  S§  8, 11. 

13  Soe  ante,  $  > 73-70:  Boyer  v.  Tassln.  9  La.  An.  491t  492;  Gropsey  •. 
HcKiimcy,  30  Dorb,  47. 55;  ante,  S 141,  u.  11. 

14  ^ft/e.  §§6.51. 13.0,142. 

15  ^A<e,  SS  123  a,  139-14U  143. 

S  146.  Parties.— A  voidable  marriage  may,  in  gener- 
al, be  avoided  on  the  application  of  either  party,  ^  and 
perhaps  of  any  interested  third  party.^  When  the  cohab- 
itation of  the  paities  is  criminal,^  the  marriage  may  also 
bti  avoided  by  the  State.4  Thus»  either  party  may  allege 
impotence  unknown  at  the  time  of  marriage,^  consanguin- 
ity,<}  non-age,'  an  existing  marriage.^  An  infant  may 
apply  by  next  friend.^  Under  English  law,  a  father  mak- 
ing the  husband  and  wife  defendants  could  have  the 
marriage  of  his  child  avoided  if  formed  without  his  con- 
sent.^<>  To  all  suits  under  this  article,  both  the  husband 
and  wife  must  be  parties, ^i-  and  the  final  decree  must  be 
passed  while  tbey  are  both  alive.^  Third  persons  whose 
property  rights  are  involved  may  be  made  defendants.^ 
The  doctrine  of  estoppeP-^  does  not  prevent  a  party's 
alleging  his  or  her  own  incapacity,^^  though  it  does  that 
his  or  her  consent  was  apparent  only.^o 

.   1   2  Blsh.  M„.A  D,  S  330;  Shelford  M.4  A  D.  179;  and  cases  cited  infra. 

^2  See  Ray  p.  Sherwood.  1  Curt.  Ecc.  173,  193,  1  Hoore  P.  C.  C.  353: 
t^Toods,  2  Curt.  Ecc.  Mo,  52t),  7  Eug.  £c.  181.  187;  Ghick  v*  Ramsdale,  I 
Curt.  Ecc.  34;  Faremouth  v.  Wauton,  1  PMlllm.  855;  Wells,  8  Swab.  A 
T.  3b4. 51)3;  po4t,  SS  325, 328. 

'    3    Post,  §S  152-163. 

"  4  See  Md.  R.  C.  1878,  art  51.  S  8>  p.  479;  Harrison,  1  Fhlla.  389, 991. 
See  liurgess,  1  Hastr.  Const.  884;  Bay  v.  Sherwood,  2  Curt.  Ecc.  516, 529, 
7  Eds.  Ec.  181. 187. 

5  Consult  Briggs  V.  Morgan,  8  FhllliBi.  825;  Norton  v.  Seton,  3 
PliUliiu.  147;  Miles  v.  Cbilton,  1  Bob.  Ecc.  684,  6!^.  6i)8;  P.  v.  S.  87  U  J. 
Prob.  bO;  GuUck.  41 2i.  J.  L.  13;  anU,  SS  64,  65,  67;  this  is  not  folly 
settled. 

6  Kelly  V,  Scott,  5  Gratt.  479;  ante,  S  72. 

7  Walls  0.  State,  32  Ark.  565, 570;  ante,  S  58;  post,  S  149. 

^  8  Miles  V.  Chilton,  1  Bob.  Ecc.  684,695,  698;  contra:  Teflt,8ft  Ind. 
44;  ante,  S  79. 

,   9   Aymar  v.  Roff,  3  Johns.  Ch.  49. 

.10  See  WeUs.  3  swab.  &  T.  3^,  593;  Buon  v.  Fontaine,  3  BeT.' 
(L.  C.)  516. 518;  4  Kev.  Leg.  (L.  C.)  l63.        . 
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U   WeDa.SSwab.  4;  T.  364,693;  and  all  the  cases.   8eb  post,  $  SZa. 

12  A-  V,  B.  Law  R.  I  P.  A  D.  S*"),  iS30;  P.  v.  8.  37  L.  J.  Prob.  RO,  81; 
-Cavell  r.  Prince.  Law  R.  1  Ex.  24S;  Bonham  v.  Badsriey,  7  III.  <i22.  828; 
White  V.  Lowe,  I  Redf.  STS.  379:  Pingree  r.  Goodricli.  41  Yt.  47, 4*1 
mUe,  S§  64,67. 72, 79;  post,  %%  338, 329. 

13  Kashaw,  3  Cal.  313,  322;  Foster  v.  Hall,  3  Kareh.  J.  J.  M6,547: 
Hurray.  1  £dw.  Gh.  380, 383;  Sackett  v.  Oiles,  3  Barb.  ('h.  204. 20ii;  Div 
tuon,  26  Wis.  510, 515;  Gibson,  46  Wis.  449, 456.    But  see  Uhl,  S3  CaL  250. 

14  AuteAil. 

15  Gulick,  41 N.  J.  L.  13;  Ponder  v.  Graham,  4  Fla.  23,  30;  Anon.  15 
Jl.bb.  Pr.  N.  s.  172, 176;  contra:  Teflt,  35  Ind.  44;  Johnson.  1  Cold.  626, 
630, 631 :  Norton  v.  Seton,  3  Phillim.  147;  1  £ng.  £c.  384.  388;  ante,  SS  4t, 
64,65,79. 

16  Bell  V.  Graham.  13  Moore  P.  G.  G.  242. 260;  ante,  §  47.  As  to  effect 
of  insincerity  and  delay:  see  ante,i  65;  post,  i%  318^20. 

§  147.  Effect  of  decree.^The  decree  makes  void 
what  might  ^  otherwise  have  been  valid.^  In  the  absence 
of  statute  it  renders  the  marriage  void  ab  initio ;  ^  it  de- 
clares no  marriage  ever  existed.^  Thus,  the  children  are 
illegitimate;^  the  alleged  husband  has  no  rights  in  tiie 
alleged  wife's  property,®  nor  have  his  creditors;  ^  and  the 
sale  of  her  chattel  by  him  as  husband  is  void.^  She  can 
sue  him  for  her  property  which  he  has  taken,^  or  fpr  her 
services  rendered  to  him  before  the  decree.  ^<^  The  com- 
munications between  them  are  not  privileged,^i<and  a 
town  settlement  depending  on  the  marriage  is  void.^ 
Such  a  putative  marriage  is,  however,  sufficient  consider- 
ation to  support  a  marriage  settlement. ^^  Such  a  decree 
is  usually  conclusive  on  all  pejsons.i*  Not  being  properly 
a  decree  of  divorce, is  alimony  i<*  is  not  incident  to  it;i7 
though  if  there  has  been  a  form  of  marriage,  alimony  pen- 
dente  lite  ^^  and  counsel  fees  ^^  will  be  allowed.20  Under 
statutes  the  effect  of  the  decree  is  different;  it  may  make 
the  marriage  null  only  from  its  date;*^  the  prior  issue 
may  be  legitimate;  ^^  the  court  may  have  power  to  adjust 
the  property  rights  of  the  parties.^ 

1  In  absence  of  avoidance  under  SS  MS,  149. 

2  See  Cavell  v.  Prince.  Law  B.  1  Ex.  246. 247 ;  Boyer  v.  Tassin,  9  La. 
An.  491. 492;  Smith  v.  Morebead,  6  Jones  £q.  360, 363. 

S   Ante,  S  51 ;  Anghtie.  1  PhUlim.  201 , 1  En^.  Ec.  72, 73. 

4   Cage  V.  Acton,  1  Baym.  Ld.  515, 521. 

>     5   AQght)e,  1  PhllUm.  201,  1  Eng.  Ec.  72,  73.    See  as  to  void  moi^ 
rli«e :  Zule,  1 N .  J.  £4. 96, 97, 9d. 
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6  Cage  V.  Acton,  1  Baym.  Ld.  615,  A21 ;  Anghtle,  1  PhUlIm.  201. 1  Bng. 
jCc.  72. 73;  Kelly  v.  Hcott,  5  Gratt.  437,  490.  And  see  as  to  void  mar- 
nages:  Dnimmond  v.  Irish,  52  Iowa,  41.  43:  Zaie.  1 N.  J.  Eq.BO,  97^; 
CaHoway  V.  Bryson.  6  Jones  (K.  C.)  669,  571;  Bellars  v.  Davis,  4 
Yetg.  fi03,  505.  A  voidable  marriage  after  avoidance  is  on  precisely 
tbe  same  footing  as  a  void  marriai^e. 

7  KeUy  v,  Scott.  5  Gratt.  479, 490. 

8  SeUarsr.Dav]s,4terg.508,fi05. 

9  Shotwell,  27  Miss.  630, 637 ;  and  see  Anon.  1  Dyer.  IS;  Foac  9«  Daiw* 
.«on,  8  Mart.  (La.)  94;  Young  v.  Naylor,  1  HIU  £q.  383, 186. 

10  See  Hlggins  v.  Breen,  9  Mo.  497,  501;  Blossom  p.  Barrett,  37  K.  X. 
,434. 

11  WeUs  V.  Fletcher,  5  Car.  &  P.  12, 24  Eng.  C.  L.  198, 199. 

12  Beading  v.  Ludlow,  43  Yt.  628, 632. 

13  Ayers  v.  Jenkins,  Law  B.  16  Eq.  275,  281 ;  ante,  %  83. 

14  AiUe,  SS  138, 141;  2  Blsh.  li.Ap.m. 

15  Ante,  %U3i  post, ^3^. 

16  See  Alimony,  ppst,  SS  358—399. 

17  Bird,  1  Lee,  621.  5  Bng.  £c.  470;  Bartlett,  Clarke,  460;  Chase,  5f 
Me.  21, 23, 24. 

18  See  ALDCONT  Fekpbnts  Litb,  post,  SS  359, 383-391. 

19  See  Counsel  Fees,  post,  §S  389, 393, 398, 399. 

20  Bird,  1  Lee,  621 ;  Miles  v.  Chilton,  1  Bob.  £c.  634. 693;  Yandegrlft. 
10  X.  J.  M'  76, 78;  Grilfln,  |17  N.  Y.  134, 137;  North,  1  Barb.  Ch.  24l/m 

21  Cal.  Civ.  Code,  S  61 ;  an^te,  $  ,79. 

22  Ante,  S  78,  n.  11 ;  S  47,  n.  13, 14. 

23  Strode.  3  Bush,  227.  230;  Vanvalley,  19  Ohio  St.  588;   State  v, 
fimitb,  19  Wis.  531, 532.  See  post,  £jaii>;bot9  qf  Divobob,  chap.  xll. 
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§148.  Dissent. 
S  149.   Causey. 

§  IM.  I>i8Baat.~WfaeQ  the  oontraot  essential  to  tho 
Talidity  of  a  marriage  is  wanting  because  a  party  is  un- 
able to  give  the  required  consent,-^  or  does  not  really  con- 
Bent,  being  induced  tliereto  by  fraud,  error,  or  duress,' 
such  party,  on  becoming  free  to  consent,  or  when  the 
deception  has  been  exposed,  or  tlie  pressure  removed, 
may  or  may  not  recognize  tlie  marriage;  if  he  does,  he 
assents,  he  confirms  it;>  if  he  does  not,  he  dissents,  he 
avoids  it.^  Since  a  marriage  without  consent  is  void  un- 
less confirmed,^  a  failure  to  assent  is  sufficient  dissent,^ 
though  dissent  is  generally  expressed   by  refusal   to 
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cohabit  J  or  to  acknowledge  the  marriage.  &  In  general, 
only  the  party  whose  consent  was  not  given  may  dissent}* 
but  in  cases  of  want  of  age,^  and  perhaps  of  want  of 
m^ital  capacity,^  either  party  may. 

1  Ante,%%  59-^h7B,U, 

2  Mite,  %%  80-93. 

3  Post,  §§  150, 151 :  Reading  v.  Ludlow,  43  Vt  838, 632. 

4  Waymlre  v.  Jetmore,  22  Obio  St.  271.  273;  Wightman.  4  Johnfl. 
Ch.  343, 344;  Crump  v.  MorgaTi,3  Ired.  ^a.  91,  S6;  Kooace  v.  Wallace,  7 
Jones  <N.  C.)  194, 198;  People  v.  Slack,  15  Mlcb.  193, 198:  People  v.  Ben- 
nett. «)  Mlcb.  206, 2Qd;  Deed  v.  IKcPeedrfi?  UL  545,  MO.  See  S$  56, 61, 
64,67.72,79,83. 

ft   ^nte,  §§  46, 51, 80. 

6  Sbafher  v.  State,  8p  Obto»  1, 6,  7;  Waymlre  o.  Jetnun-e.  22  Ohio 
St.  271, 273:  Crump  v,  Mp]»im,3  Ir^d.  £a-  &1«  96;  Jeoklns,  2  Dana,  102, 
104. 

7  Deed  v.  KcDeed.  67  UL  64ft,  fiOO;  People  p.  Slack,  1ft  BEiah.  198, 198. 

8  See  §  132. 

9  Ante,l^Al,UB, 

10  People  V.  Bennett,  39  3Qd^.  208, 209 ;  tmtfl*  S  08. 

11  See  Hancock  v.  Peaty,  |i.  X(.  ,1  P..&  D.  335, 341;  Banker,  63  K.  T. 
409;  ante,  %  61. 

§  149.  CauaeA.— A  marriage  may  he  avoided  by  dis- 
sent only  for  causes  rend^ing  the  contract  defective ;  ^ 
only  in  cases  of  want  of  age;^  want  of  mental  capacity;* 
want  of  freedom; 4  want  of  mutual  consent;^  of  fraud,^ 
error  J  or  duress.^  Voidable  marriages  under  section  51  ( 1 ) 
cannot  be  thus  avoided,  but  must  be  avoided  by  decree.* 

1  Ante,  SS  51. 66-58, 6»^1, 78«  74, 60-88. 

2  SS 53-58.   See PeopAe V.Bennett, 39 asieb. 308, 200. 
8  SS  59-61.   See  Wlghtman,.4  Johns.  Gh.  343, 344. 

4  SS73,74.   SeeMcReynoldst>.State,5iCold.  18. 25. 

6  S80.   See  Clark  V.  FlQld,  13  Yt.  460. 

6  S  82.    See  Garris,  24  N.  J.  £q.  516, 523. 

7  iBU   See  Regina^v.  MilUs,  10  Clark  «fe  P.  584, 785. 

8  S88.    SeeFerlatv.  Qojon,  Hopl(.  Qh.478. 

9  SS51,143rl47.  See  B9x«.  Jacobs.  lifiloodyC.  €.1401 141. 

ABTICL?   rV,— BATTFYirib 

S151.   Causefu 

3  160.  Aaflestt.— Whc^  vae  contract  essential  to^a 
Talid  marriage  is  wanting  at  the  time  the  celebration  or 
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consummatloii  takes  place,  owing  to  the  abseaee  of  tbe 

oonseot  of  one  of  the  parties,'  such  consent  may  be  sub- 
Bequently  glveD,  and  the  marriage  be  confirmed  and 
made  good  ab  fnitic.'  This  la  ratillcatioii  by  assent. 
Such  aasent  la  usually  givea  bj  cohabitation,*  or  ac- 
knowledgment of  the  marriage,*  oc  by  the  assumption  ot 
continUBQce  of  the  marriage  status.' 
1  ^u,ii4s.io,ii,it-6i,K-a,n,u,«^4t. 

S  Aahe's  Cniei  Free  Cb.  aj3:  Caotelou  t.  Hood,  H  Ala.  Oifl,  nai  i 
Bema  I,  Slate,  U  AIn.  lUB,  113;  sllkea  r.  Snsnsoa,  14  Ala.  UHj  Walls 
(.  HutB,  31  Art.  WS,  HO;  HcoHIIIni',  92  Ark.  3W,  IlUi  BoDtoa.  1  DUf,  111, 

XS;  HnUaloEv.l'dpuliu.sl  La.  An.  till.SU;  People  v.  Slack,  I)  Mich. 
""  —   Wli  HRmpstead  ».  Plalstaw, -U  N.  H.  St, 


■«^.  liLit.M-BTniipnert.ll  Bush.SM.  330;  Woril  c.  Dul;iiu>j.  13  MiM. 
im.4:>^;  (.'rim>iiv.BorEan,3  1reil.£ii.ul.  lul;  Uandou. ;:s  Ato. iiw,  Ms. 
1  Aalie'BCue,Pr«o.  Cb.  m.  WliDurler.  Horrli.  I  U.S.  Ho-L. 
Mag.  t«;  Floyd  V.  Calven.  H  Mlu.  37.  Iti  JotaiisoD,  19  Ha.  aa,  GUO  i 
Wlgbtiuati.4  Jolrna.  Ch.  a<3.  au;  suie  n.  Ail^ma.  Hit  N.  C.  tSI,  U3i 
Kooncec.  Wallace,  7  Junes  (N.G.)  1st.  198;  Hungiteul  c.  PlalaH>ir,4A 

S   Caeeiiau.^    See  CaL  CiT.  Code.iUi  aii»,  tS14,  W.ltZ. 

§  151.    Cansea.— A  marriage  may  be  confirmed  by 

consent,  only  when  all  the  essentials  to  its  ralidity  ex- 
cept tlie  contract  exist.'  Thus,  an  Infant  may  contlna 
bis  marriage  on  attaining  full  age,^  a  Innatic  on  attaining 
lucidity,*  a  slave  on  emancipation ;  *  and  a  party  who  has 
married  under  mistake,  or  has  been  deceived  or  forced 
into  it,  may,  after  the  exposure  of  the  deception'  or  re- 
moval of  the  duress.*  But  consent  cannot  make  up  for 
the  want  of  a  celebration,'  escnpt  in  a  place  where  do 
celebration  le  necessary.'  Nor  if  a  necessary  celebration 
has  been  had,  an  impediment  existing,  can  assent  after 
the  removal  of  the  impediment  make  such  celebration 
suHcet^  but  where  parties  live  together  wisliin^  or  in- 
tending marriage,  when  and  after  eucli  Impedimem  ia 
removed,  if  they  are  In  a  place  where  no  celebration  is 
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necessary,  their  consent  is  presumed,  and  their  marriage 
is  good,^^  dating  from  the  time  of  such  removaL^ 

1  Ante,  SS  46. 50, 51, 80;  Floyd  v.  Calvert,  53  Miss.  87. 45. 

2  Ante,  %  58;  Koonce  v.  Wallace,  7  Jones  (N.  C.)  1C4, 196. 

.  S  Ante,  S  61 ;  Ashe's  Case,  Free.  Ch.  203. 204;  Sabalot  v,  Fopalns,  SI 
lA.  An.  851, 855;  Cole,  5  Sneed,57,63:  Beading  v.  Lad]ow,43  Yt.«tt, 
032. 

4  Ante,  I U;  CantelOQ  «.  Hood, 56  Ala.  519, 521. 

6  Ante,  S  82 ;  Hampstead  v.  Flalstow,  49  N.  H.  84, 96»  99. 

6  Ante,  §  83.    See  Willard,  6  Baxt.  297, 296. 

7  Dennison,  35  Md.  361. 

6  Hynes  v,  McDermott,  83  K.  Y.  41. 

9  .<lji/«,SS46,79,132. 

10  .<1ji/«,  SS  46, 79, 132.   See  Lapsley  v.  Grierson,  1  "H.  L.  CaSi  486»  601 

11  Campbell,  L.  B.  1  H.L.S.  182. 213. 
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§  152.  Defined. — A  marriage  which  involves  the  par- 
ties thereto  or  third  parties  in  penal  consequences  is  an 
illegal  marriage.! 

1.  A  marriage,  besides  being  void  or  voidable,  may 
render  the  parties  or  third  persons  liable  to  punishment. 
Thus,  a  second  marriage,  the  first  existing,  is  not  only 
Toid,3  but  the  parties  and  tlieir  aiders  and  abettors  may 
pe  guilty  of  polygamy  .>    So  a  marriage  within  the  pro- 
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bibited  degreei  is  not  only  Toidable,^  bat  tbe  parties  and 
the  celebrant  may  be  liable  to  fine,^  and  the  tMurties  iroilty 
of  incest.* 

2.  A  marriage  inay  be  ralid  and  yet  inyi^ve  the  parties 
and  third  person^  in  penal  consequences,  l^hus.  in  Mary- 
land a  marriage  without  license  is  valid,^  but  the  parties 
and  the  celebrant  are  liable  to  a  fine.* 

1  JiU«,SS4.ft.6,49,63. 

2  Ante, i%'6-T9. 

3  Pott,%lS». 

4  Jnte,SS  68-72. 

5  P»9t»ilUS»tM, 

6  Pott^llSS. 

7  Ante,  %^  49,91. 

6    ^n/«,S49;i)o«/,SS163,16l. 

§  153.  Illegal  celebration— parties.— Though  a 
marriage  may  be  valid  without  a  celebration,  such  a  mar- 
riage may  beprobibited,  and  the  parties  may  be  therefor 
indictable  i 

1  White  V.  State,  4  loWa,  449,  451:  Lttdwt<!k  it.  Stafford,  6  Jones 
(N.  C.)  109, 110.  Being  tbe  case  of  a  marriage  wltboac  proper  consent: 
8eeafi<«,fS80,88. 

§  154.  Illegal  as  to  oelebration— thifd  parties.— 
1.  Certain  specified  persons  are  usually  authorized  to 
celebrate  a  marriage,  and  all  others  ^^bibited  under 
penalty.! 

2.  Authorized  persons  may  (perhaps)  be  punishable 
for  refusing  to  celebrate  a  lawful  marriage;^  or  for 
celebrating  an  illegal  one,  snch  as  one  between  a  white 
and  a  black,*  an  uncle  and  a  niece;  4  or  one  of  a  minor 
without  consent  of  his  guardian  ;<^  or  one  without  a 
license.^  Likewise,  for  failure  to  file  a  certificate  thereof 
after  celebrating  a  marriage.7  Guardian's  consent  is  not 
necessary  except  by  statute.*  When  consent  of  parent 
or  guardian  is  required,  if  there  is  a  guardian,  his  is 
necessary; 9  a  mother  does  not  acquire  the  right  to  con- 
sent by  the  father's  immorality, ^o  unless  he  has  abandoned 
'^ntrol  of  the  child.  ^^    All  this  applies  to  illegitimate 
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children.^  When  the  consent  most  be  in  writing,  it  is  no 
defense  in  an  action  for  marrying  withoat  such  consent 
that  the  celebrant  received  ^  verbal  jaifssaRe,^  or  that 
the  guardian  knew  of  the  proposed  marriage  and  did  not 
interfere.  1^  So  in  the.  absence  ol  statute  pirovision,^  the 
celebrant's  good  faith  is  no  def enee,i4  aa  where  the  par- 
ties said  they  wdre,  and  seemed,  of  full  age;^'  nor  is  the 
fact  that  ono  of  the  patties  wa».  of  fuU  s^ge.^^  But  it  is  a 
good  defense  that  there  was  no  guardian  in  the  State  ^^  or 
living.** 

3.  Clerks,  eto«»  may  bq  punishjE^ble  for  illegally  issuing 
a  marriage  license,^  but  only»  it  seems,  if  the  marriage 
takes  place.^ 

4.  The  penalty  most  be  enforced  in  the  name  of  the 
State,^  unless  the  statute  expressly  gives  a  party  the 
right  to  a  qui  tarn  action.^ 

1  Ky.  O.  S.  1881,  p.  615,  S  8;  Ina.  B.  S.  188t.  I  fl826;  Blibop  •.  Mar- 
Shall,  6  N.  H.  407, 4U8;  anU,  chap.  xy. 

2  D^yis  V.  Black,  1  Galo.  ^D.  4S3,  m,i4gL.l  0. 9.  MQ.  6  Jnr.  A5; 
Beg.  V.  James,  14  Jur.  940,  2  Den.  C.  C.  I,  i  Edk.  x.  4k  Eq.  592,  656; 
TuckBias  v*  Alexaadw,  IDuew.  A  9.  UU,  9  Jiu.  K,  8,  Xm,  U  Week,  K. 
988,943. 

3  Md.  Rev.  Code,  1878,  art  72,  S  105,  p.  808. 

4  M<L  BeT.  Code,  1676,  art.  72,  S  106,  p»  808. 
6    8tate«.\!KUlb,9AxflLl96,196. 

6  HI.  B.  S.  1880,  p.  705,  S  15i  WhltO  «.  SfafeS,  4  lov^  449,  461;  WoQd 
V.  Adams,  85  K.  H.  82. 

7  State  V.  Horsey,  14  Ind.  185;  State  v»  Pieree,  It  Ind.  802, 808.  See 
HL  B.  S.  1680,  p.  70$,  S  16. 

8  Governor  r .  Sector,  10  Humph.  57, 61 . 

0   Vaughn V.  McQueen,  9  Mo.  330,333;  Ely VkGAlDmett,82Ala.584,686. 

10  Ely  V.  GammeU,  62  Ala.  584,  6864  Bobineon  ••  EDgUsli,  34  Fa.  St. 
124.827. 

H    Bo1)|lisoaii.  English,  34  Fa.  St.  834. 327t  328. 

12  Bex  V.  Hodnett,  1  Term  Bep.  06, 100;  priestly  v.  Hpghes,  11  East, 
1,90. 

15  8myth«.  8tste»  18  Ark.  696,  698;  WyckoiCv.  Hoggs, 7  V.  J.  L.  138, 

14   Wood  o.  Famell,  60  Ala.  546, 548. 

U  statute  sometimes  says*' knowingly*^:  see  Mass.  P.  S.  1682,  p. 
811.SS^»^ 

16  Smyth  v.  State,  13  Ark*  696,  699.  But  see  Gilbert  «.  Brown,  79 
IU.841,3U. 

17  8lk«s  V.  State,  90  Ark.  496,  503.  504;  State  «.  Griffith,  67  Mo.  267, 
288;  Beckliam  v.liacke,  5o  Mu.  54o,  548.  dee  Com.  v,  HiU,  6  Leigh,  «86» 
M7. 
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18  Gotten  V.  Bntledge,  83  Ala.  110, 113.    ■ 

19  Bollin  V.  Shrlner,  12  Pa.  St.  205,  206;  Caroon  r.  Rogers,  6  Jones 
(N.  0^.242. 

20  Holgate  ti.  Cheney,  Brayt.  158,182. 

21  Mitchell  o.  Davis,  58  Ala.  615,  617;  Fltzsimmons  v,  Buckley,  60 
Ala.  539, 541:  Gotten  v.  Rntledge.  S3  Ala.  110, 113;  Adams  v.  Gutwrlght^ 
53  III.  3(il,  362;  Sl»te  v.  Dale,  29  La.  An.  878. 

22  Campbell  V.  Peck,  50  01.171,173. 

23  Caroon  v.  Rogers,  6  Jones  (N.  C.)  240, 243;  O'&elly  v.  Athens^  88 
Ga.  51, 53. 

24  O'Kelly  V.  Athens,86 Ga.5l,63;  Adamsv. Catwrlght.53  ni.86t.  385; 
Zieber  v.  Boos,  2  Yeates,  321, 9i3;  Buchanan  v.  Thorn,  1  Pa.  St.  431, 4;U. 

§  155.  Fornication.— Parties  who  cohabit  under 
color  of  an  invalid  marriage  are  guilty  of  fornioatioUi^ 
but  they  are  not  in  general  indictable  unless  such  cohab- 
itation is  open  and  notorious.^ 

1  state  V.  MUler,  23  Minn.  353,  853;  Hood  v.  State,  68  Ind.  263.  271; 
Mllford  V.  Worcester,  7  Mass.  44,  57;  Com.  v.  Kinney,  80  Gratt.  858» 
859;  not  in  all  States:  State  v.  Smith,  82  Tex.  167. 

2  Searls  v.  People,  13  111.  597, 596;  Com.  o.  Catlin,  1  Mass.  8, 10;  this 
is  due  to  the  wording  of  the  statutes. 

§  156.  Adultery.] — ^Adultery  is  sexual  intercourse 
between  a  married  person  and  one  who  is  not  such  mar- 
ried person's  husband  or  wife.^  Therefore  when  one  mar- 
ries a  second  time  while  the  first  marriage  exists,  and 
lives  with  the  second  alleged  wife,  he  commits  adultery.* 
Both  parties  need  not  be  married.^ 

1  Desty  Grim.  Law,  S  88. 

2  Hood  V.  State,  56  Ind.  263, 271;  Miner  o.  People,  58  IU«  W,  80;  Com. 
r.  Elwell,  2  Met.  1<J0. 

8    See  POLTOAMT,  S 159. 

4   Cook  V.  State,  11  Ga.  53, 68.      . 

§  157.  Miscegenation.— The  intermarriage  of  a 
man  and  woman  of  different  races,  generally  of  white 
and  black,  may  be  punishable  by  statute,  the  offense 
being  called  miscegenation.^  Such  statutes  sire  constitii- 
tional,^  and  consistent  with  the  Civil  Bights  Bill.<  Al- 
though married  in  a  State  where  the  marriage  is  lawful, 
the  parties  may  be  indictable  for  living  together  where  it 
is  not.^    The  defiuitioa  of  the  word  "negro"  dilfers  in 
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different  States.^    Ignorance  or  mistake  of  law  is  no  de- 
fense.® 

1  I>eflt7  Crlm.  L.  SSA;  Hoover  r.  State.  59  Ala.  57.61;  Frasherv. 
State,  3  Tex.  App.  *269i.  2T&    8ee  ante,  S  i'^' 

2  Scott  9.  Saiidford.  19  How.  3»t,413;  Lonas  v.  State.  3  Helsk.  287, 
900. 312.  See  also  Oreen  r.  State,  58  Ala.  UN).  192;  State  v.  Oib&on.  36 
InU.389,404;  PhUa.  v.  Miles, 'i  Ain.  Law  Rev.  346;  Frasherr.  State,  3 
Tex.  Ajpp.  263,  /75. 276.  See  Paca  0.  State  of  Alabama,  decided  by  Su- 
preme Court  of  U.  S.  Jan.  29. 1U83. 

3  Green  v.  State,  58  Ala.  190,  192;  Ellis  v.  State.  42  Ala.  525.526; 
Ford  V.  State,  53  Ala.  150, 151;  Scott  ••  State,  W  Ua.  321, 324;  Frasher  v. 
State,  3  Tex.  App.  263. 276. 

4  State  r.  BeU,  7  Baxu  9, 10.  See  Com.  9.  Kinney,  30  Gratt.  858. 

5  Ante,  S  'A* 

0  Hoover  V.  State,  59  Ala.  87, 60. 

§  158.  Incdfct.— The  marriage  of  parties  related  with- 
in the  prohibited  degrees  ^  nkay  render  them  liable  to 
punishment,  the  offense  being  called  incest. ^  This  was 
not  a  crime  by  the  ancient  common  law,>  and  is  depend* 
ent  entirely  upon  statute.^  ]^or  probably  is  it  punishable 
if  the  parties  were  ignorant  of  their  relationship.^  But 
the  relation  need  not  be  legitimate.^  It  is  a  joint  offense.' 
The  attempt  to  contract  an  incestuous  marriage  may  be 
punishable.* 

1  ylnte.  SS  68. 72. 

2  Desty  Crlm.  L.  S  66.  See  State  9.  Scbaunhorst,  34  Iowa,  647, 548; 
U.  S.  V.  Hller,  1  Morris,  330, 831. 

3  4  Blackst  Com.  64;  State  v.  Smith,  30  La.  An.  846,  847, 851;  State 
V.  Keesler,  78  N.  C.  469. 

4  See  Baker  v.  State.  30  Ala.  521, 623;  Cook  v.  State,  11  Ga.  53, 55; 
Bergen  r.  People,  17  111.  426;  State  v.  Schauiihurst,  34  Iowa.  547, 548; 
Com.  r.  €k>odhiie,2  Met.  193;  Penple  r.  Harrison,  1  Parker  Cr.  C.  344, 
846;  State  v.  Keesler,  78  N.  C.  469, 470:  Howard  p.  State,  11  Ohio  St. 
r28;  Att.-Gen.  v.  Broaddus,  6  Muuf.  Il6;  Hitchens  r.  Com.  2  Va.  Cas. 
S31. 332. 

5  Baqmer  9.  State,  49  Ind.  544, 547.  But  see  Morgan  v.  State,  U 
Ala.  289,^. 

6  Baker  V.  State,  80  Ala.  521, 823. 

7  Baomer  v.  State,  49  Ind.  644, 818;  DeUmey  v.  People,  10  Mich.  241 

8  People  V.  Mnrraj,  14  CaL  100, 160. 

§  159.    Folygamy.^When  a  party  who  is  already 
married  contracts  >  or  goes  through  the  form^  of  another 
marriage,  he  or  she,  or  both  parties,*  may  be  guilty  of  the 
M.  ±  D^kM. 
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crime  of  bigamy,  or  polygamy.^  Thia  is  parely  a  statutory 
crime,  and  did  Dot  exist  at  common  law.^  Whether  the 
English  statute  of  1604  is  in  force  in  the  United  States  is 
doubtfal:  in  Maryland  it  is,>  bat  not  in  Pennsylvania.^ 
The  two  marriages  must  be  strictly  proTed.<^  The  fint 
I  must  be  valid,^  or  voidable  and  not  avoided  ;1a  if  it  is 

;j  void,  there  can  be  no  bigamy.^    The  second  need  not  be 

ff  otiierwise  valid,  a  mere  contract^  or  form  of  marriage 

i  being  sufficient ;  ^  so  that  a  second  marriage  has  been  held 

i'  to  constitute  bigamy;,  though  void  for  consanguinity .^^ 

Tlie  place  wh^re  the  first  marriage  took  place  is  imma- 
i  terial,^  but  the  second  marriage  must,  in  the  absence  of 

special  statutory  psovi8ion,ifi  have  taken  place  in  the 
State  wliere  the  indictment  is  found.i7  Ignorance  of  the 
fact  of  the  other*s  marriage  may  excuse  the  unmarried 
party ,^B  \,ix%  ignorance  of  law  excuses  no  Qne.^<^  So  thata 
second  marriage  contracted  in  good  faith,  and  supposed  to 
be  lawful,  may  be  sufficient  to  constitute  bigamy.^  Third 
parties  aiding  and  assisting  the  aecond  marriage  may  also 
be  criminally  liable.^  A  second  marriage  is  lawful  only 
if  the  first  has  been  dissolved  by  divorce^  or  death. 2> 

1  Hayes  v.  People,  35  N.  T.  890, 898;  Robinson  v.  Com.  6  Bosh,  S09, 
SU;  if^fra,  u.  12. 13;  ana  see  wUe^  y  76-79. 

2  Keglna  v.  Brawn.  1  Car.  A  K.  144, 47  Eng.  C.  L.  148, 144;  Feoplev. 
Brown.  34  Mich.  339, 341;  ti^ra,  n.  13. 

3  As  a  joint  offense,  consult  Baomer  v.  State,  49  Ind.  544, 548;  Be> 
lany  v.  People,  10  MIcli.  241, 243. 

4  4  Blackst.  Com.  IM;  I  Russ.  Or.  9th  ed.  288;  2  Whart.  C.  L.8th  e«L 
S  1682;  Desty  Grim.  L.  S  «9;  Reynolds  v.  U.  S.  98  U.  S.  145. 164. 

5  Reynolds  o.  U.  S.  98  U.  S.  145,  ltf4;  Barber  «.  State,  60  Md.  161, 187. 

6  U.  S.  0.  Jennegen,  4  Cranch  G.  C.  118. 120. 

7  Report  of  Judges,  6  Binn.  509, 622,  623. 

V.  State,  80 Ala.  68S,  OtS; 
ft  Iowa.  532^  Jackson  «. 
Com.  r.  Jackson,  11  Buab, 
67i>i  'Htate  v.  Gmjrford,  7  Me.  57;  Com.  v.  Littlejotan,  15  Mans.  163;  State 
V.  Johnson,  12  Bllun.  476:  Taylor  v.  State.  52  Miss.  84;  2  Am.  Cr.  U.  13; 
People  V.  Humphrey,  7  Johns.  814;  Garmicbael «.  State,  12  Ohio  St.  653  ; 
O'Neale  v.  Com.  17  Oratt.  582, 587;  State  o.  Abbey.  29  Vt.  60. 

9   Breakey.  8  U.  C.  Q.  B.  349,  353:  Beggs  9.  State,  55  Ala.  108,  111. 
Voidable  and  confirmed :  King  v.  State,  40  Oa.  244. 

10  Rex  V.  Jacobs,  1  Moody  G.  C.  140, 141:  Beggs  v.  State,  65  Ala.  I«8w 
111,  113;  Walls  V.  State,  32  Ark.  565, 570;  State  v.  Barefoot,  8  Rich,  iiew 
S21. 
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11  R«g.  V.  ChadwMk,  11  Q.  B.  MB,  235,  «S  Enr  C.  L.  204, 835. 

12  Bee  Hsyes-e.  People,  25  N.  T.  9W,  39B;  taiH  caras  lu  next  note. 

13  Beff.  V.  Brawn,  1  Car.  A  K.  144, 47  Eug.  0.  L.  143, 144:  Keg.  v.  Pen- 
son,  6  dir.  Jt  P.  413,  24  Eoif.  G.  L.  3^6,  SdT;  Keg.  v.  Allen,  Lnw  R.  1 
C.  C.  367. 9«>:  Bear.  v.  Fsunlus,  10  Cox  C.  C.  4tl,  416,  417.  4:e,  440,  443; 
People  V.  Brown,  34  MlcbTlSd,  341:  1  Am.  Cr.  R.  72;  Carmlchael  ». 
State.  13  Ohio  8t.6a»,«U.  emim:  JBeg.  v.  Panning,  10  Cox  C.  G.  41U 
420,424,426,-439,432,444. 

14  Beff.iT.  Bmwn,  1  Gar.  Jk  Ki  IM,  47  Sng.  G.  L.  143, 144. 

15  Beggs  V.  State,  (B  Ala.  I«6, 110.  Bee  State  «.  Clark,  54  K.  H.  456, 
480. 

16  Beg.  V.  Topping,  I>ears.  547,  36  Kng.  L.  A  £q.  614,  615;  Beggs  v. 
State,  55  Ala.  1(M,  110;  Scogglia  v.  State,  33  Afk.  306,  213,  314;  WftlTs  v. 
State,  33  Ark.  565, 567;  Com.  p.  Bradley,  2  Cusli.  d5a;  State  v.  Johnson, 
13  Minn.  476;  Collins  e.  People.  4  Tliomp.  A  C.  77;  Ah  King  v.  People, 
5  Htm.  30T:  Peoi^  9.  Kosher,  2  Pailier  cr.  B.  195, 196;  Finney  p.  State. 
5  Hesclk tUi  Mafeetr.  Palmer,  16  YtwHTO. 

17  Beggs  V.  SUte,  55  Ala.  108,  110;  Williams  v.  State,  44  Ala.  24; 
Brewer  p.  State,  59  Ala.  101, 103;  Com.  v.  Lane.  113  Mast).  458,461;  Com. 
9,  Pntnam.  t  Pick.  19B;  Pittiiam,'6  Pick.  483,  lai;  Pe<^e  v.  Mosher,  3 
Parker  Cr.  B.  195;  cases  «uspra,u.  16w 

18  Beg.  V.  Brawn,  1  Car.  A  K.  144,  47  Eng.  C.  L.  144,146;  State  v. 
eoodenow,  65  He.  30, 31. 

19  See  Hoover  «.  State*  M  Ala.  fff,  60;  Smith  v.  State,  13  Ark.  69& 
CIS,  ^9;  State  v.  Goodenow,  65  He.  30, 33;  and  see  U.  S.  «.  Anthony,  11 
Biatrhf.  200;  U.  S.  v.  Taintar.ll  BlateUf.  «74;  Farmer  v.  People,  77  IlL 
122, 334;  Black  v.  Wood,  27  Mich.  191^200. 

20  State  r.  Goodenow,  55  He.  30,  32,  33.  See  Reynolds  o.  U.  S.  96 
IT.  S.  146. 167. 

21  Beg.  V.  BrnwA,  1  Car.  A  K.  144,  BOtOi  Boggus  9.  State,  34  Ga.  275. 

22  Postf  S 160;  and  see  anie,  %  77. 

23  Po<^,S161;  andMe«iil«,STB. 

§  X60.  Maiilase  alter  divoroe.— A  party  prose- 
oated  for  bigamy  oaimet  be  convicted  if  the  first  map* 
riage  has  been  dissolved  by  divorce.^  In  general,  he 
Brastfttove-an^  divorce,^  tiuragh  sometimes,  if  the  second 
marriage  has  been  proved,  a  divorce  of  the  first  will  be 
presumed.'  The  div<irce  must  be  valid  ^  and  absolute.^ 
When  it  is  aocompaaied  by  a  prohibition  against  the 
guilty  party's  remarriage,  such  guilty  party  can  be  prose* 
cuted  for  a  violation  of  the  prohibition  only  if  the  second 
marriage  takes  place  within  the  State  where  such  divorce 
is  granted,^  unless  by  special  statute,?  and  only  in  such 
State.fl 

The  bona  fide  belief  that  a  divorce  has  been  granted  has 
sometimes  been  held  a  good  defense,^  sometimes  not.^<> 

1  Desty  Crim.  L.  S  89  «;  State  ••  Weatberly,  43  He.  258, 262 :  PeoiAe 
V.  Hovey,  5  Barb.  117, 118. 
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2  Com.  V.  Boyer,  7  Allen,  309, 908;  ante,  S  136,  n.  8. 

3  Blanchard  v.  Lambert,  43  Iowa,  228, 229 ;  Carroll,  20  Tex.  731 :  ante, 
S  126,  n.  7. 

4  Thompson  v.  State,  28  Ala.  12, 15;  Hood  v.  State,  M  Ind.  263, 268; 
Davts  V.  Com  13  Bush,  318,  322;  Com.  v.  Klchardson,  126  Mass.  34, 35; 
People  V.  Baker,  76  N.  Y.  78;  post,  §  2U1.    See  DivoBOS. 

5  See  State  v.  Weatherly,  43  Me.  258,  262;  marriage  in  spite  of  pro- 
hibttiou  is  bigamy  only  when  a  statute  so  states:  a$Uef  %  77. 

6  Ueed  V.  Hudson,  13  Ala.  570,  572:  Coiii.  v.  Lane,  113  Mass.  458, 461; 
Putnam,  8  Pick.  4Ji),  434;  Dickson,  1  Yerg.  110, 114. 

7  Com.  V.  Lane,  113  Mass.  458, 461;  Com.  v.  Klchardson,  126  Mass.  34, 
S5,2Am.  Cr.S.612. 

8  Dickson,  1  Yerg.  110, 114;  ante,  S  15&. 

9  Squire  p.  State,  46  Ind.  459, 463;  ante,  S  159. 

10  Davis  V.  Com.  13  Bush,  318, 322,  2  Am.  Cr.  B.  163;  Hood  «.  State, 
66  Ind.  263.-275;  State  v.  Goodenow,65  Me.  80.  82,  83;  State  p,  Whit- 
comb,  13  West.  Jur.  502. 

§  161.  Marriage  after  death.— A  party  prosecuted 
for  bigamy  may  plead  that  the  first  spoase  was  dead  at 
the  time  of  the  second  marriage,  ^  but  not  a  borui  fide  bat 
erroneous  belief  in  such  death,^  unless  such  belief  was 
well  founded  and  definite. ^^  In  most  of  the  States  statutes 
provide  that  when  a  party  has  been  absent  unheard  of  ,^ 
or  beyond  seas,^  for  five  ^  or  seven  ?  years  the  other  party 
shall  not  be  punishable  for  marrying  again,^  but  such 
statutes  do  not  apply  to  cases  when  the  party  marrying  a 
second  time  knows  that  the  absent  party  is  alive,^  or 
might  know  it  on  reasonable  inquiry .i<>  Being  in  another 
State  is  equivalent  to  being  beyond  seas.^!- 

1  Beg.  0.  Willshire,  13  Cox  0.  C.  541, 545;  ante,  $  78. 

2  Reg.  V.  Smith,  14  D.  C.  Q.  B.  565, 567 ;  Com.  v.  Mash,  7  Met.  472, 473. 
Such  belief  does  not  make  a  second  marriage  valid:  Thompson,  114 
Mass.  566. 568;  ante,  §  76. 

3  Reg.  9.  Moore,  13  Cox  C.  C.544,  546,  2  Am.  Cr.  B.  608;  Beg.  v. 
Bortou,  11  Cox  C.  C.  670.  671;  Beg.  v.  Gibbons,  12  Cox  C.  C.  231,238; 
BeiT.  e.  Turner,  9  Cox  C.  C.  145;  Squire  v.  State,  4tf  Ind.  459, 463;  Com. 
V.  Thompson,  6  Alien,  591. 593. 

4  Md.  B.  C.  1878,  art.  72,  )S  102. 

5  Stat.  1  Jac.  1,  c.  11. 

6  Cal.  Civ.  Code,  1881,  S  61. 

7  Md.  B.  C.  1878,  art.  ri,  S  102. 

8  Barber  v.  State.  50  Md.  161,167;  EulMUiks  v.  Banks,  S4  O*.  407; 
State  V.  Pattersou,  2  Ired.  346, 350;  ante,  i  78. 

9  Beg.  V.  Brlggs,  7  Cox  C.  C.  175,  177;  Com.  «.  Johnson,  10  Allen. 

196, 1U8. 

10    1  Blsb.  M.  &  D.  S  596. 


137  BI880LUTZON  OF  MARBIAGX.      §§  162-164 

11  Mmray  v.  Baker,  3  Wheat.  641,  545;  Bank  «.  Drer,  14  Peten,  Ml. 
145.    See  i»o*<,  5177. 

§  162.  Marriage  conspiraciea.— Parties  may  be 
liable  for  conspiring  to  procure^  or  to  dissolve  a  mar« 
riage.^ 

1  Com.  V.  Wateiman,  122  Mass.  4^57;  Beg.  v.  Fowler,  1  East  P.  0. 
461 ;  Beg.  v.  Seward,  1  Ad.  A  £.  70S,7U. 

2  Cole  V.  People,  84  HI.  216, 217.  But  see  State  v.  Stephens,  30  Iowa, 
391.393,394. 

§  163.  Abduction  for  marriage.^— At  common  law, 
if  a  child  be  taken  from  its  parents  or  guardian  by  force 
or  fraud,^  for  the  purpose  of  marrying  it,  it  is  a  criminal 
offense.'  This  only  if  the  child  be  under  the  age  of  con- 
sent for  marriage.^  But  if  the  girl  leaves  her  parent  or 
giiardian  without  use  of  force  or  fraud  by  the  man,  he  is 
not  bound  to  restore  her.< 

1  Desty  Crim.  L.  S 136  fr. 

2  See  State  v.  Buhl,  8  Iowa,  447, 450. 


V. 

C.  C.  231, 232;  Moody  v.  People,  20  DL  315, 318;  State  v.  Kohl,  8  Iowa, 
447,  451. 

4  Beg.  9.  Prince,  Law  B.  2  C.  C.  154, 156;  Beg.  v,  Howes,  8  £1.  A  & 
332,834. 

5  Beg.  ••  OUfler,  10  Cox  C.  0. 402, 404. 


CHAPTER  XXI. 

DIBSOLTTnON  07  MABBIAOB. 

5164.  Dissolution. 

5165.  By  act  of  party. 

5166.  By  act  of  State. 

5167.  By  death  of  party. 

5 168.  The  personal  status  after  dlssolntfon. 

5 169.  Property  rights  after  dissolution. 

5 170.  Children  after  dissolution. 

5 171.  Division  of  the  subject. 

§  164.    Dissolution.— A  marriage  is  wholly  dissolved 
when  neither  of  the  parties  is  to  any  extent  the  husband 
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or  wife  of  the  other;  partially  dissolved  when  one  or  each 
of  the  parties  has  forfeited,  relinquished,  or  modified  some 
marriage  rights,  bnt  continues  to  be  the  other^s  husband 
or  wife.  A  marriage  may  be  wholly  dtssolred  by  the 
death  of  the  party  or  by  the  act  of  the  State;  partially 
dissolved  by  the  act  of  the  Sfcate  or  the  act  of  a  party. 

§  165.  By  act  of  party.—Husband  and  wife  cannol 
by  their  joint  or  several  act  wholly  cease  to  be  husband 
and  wife,  but  they  may  modify  their  normal  rights  and 
obligations  as  married  persons  by  contract  or  by  tort,  by 
refusing  or  failing  to  perform  the  duties  of  married  life. 

§  166.  By  act  of  State.— An  absolute  or  partial  dis- 
solution of  a  marriage  may  be  effected  by  the  State,  by 
special  act,  or  by  judicial  decree  under  general  or  special 
act.    Such  dissolution  is  called  divorce. 

• 

§  167.  By  death  of  party.— When  one  of  the  parties 
to  a  marriage  is  dead,  the  other  cannot  be  her  husband  or 
his  wife;  the  marriage  is  absolutely  dissolved,  and  the 
Bunivor  is  a  widow  or  widower. 

§  168L  The  personal  etatus  after  dissolutioii.— 
By  absolute  dissolution  the  party  or  parties  or  the  sur- 
vivor re-enters  or  re-enter  the  ordinary  status  of  unmarried 
persons;  by  limited  dissolution  the  marriage  status  is 
modified,  especially  as  to  the  ca]>acities  of  the  wife  to  act 
as  if  unmarried. 

f(  169.  Property  rights  after  dissolution.— By  con- 
tract, the  property  rights  of  the  partWmay  be  waived  or 
modified;  by  tort,  forfeited  or  modfled;  by  div(^ce,  set- 
tled anew;  and  by  death  new  rights  vest  in  the  survivor. 

§  170.    Children  after  dissolution.— By  contraclii^ 
by  tort,  by  divorce,  by  death,  the  rights  and  duties  of  pa- 
rents to  children  may  be  waived,  forfeited,  or  modified. 
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S  171.  Division.— Disflolotion is dmded  into:  1.  Dis- 
solution by  act  of  party,  and  effects  thereof.  2.  Dis8ola« 
tion  by  act  of  State,  and  effects  thereof.  3L  Dissolution  by 
death  of  party,  and  effects  thereot 


CHAPTSB  XXn. 

BT  ACT  OF  PASTY  IN  OBNEBAIh 

S172.  Partial  only. 

S178.   SepaEation. 

S174.  Se];Mication?rlthoatfaiiit» 

§  172.  Partial  only.— No  act  of  one  or  both  of  the 
parties  to  a  marriage  can  of  itself  destroy  their  status  as 
married  persons;  ^  but  by  special  acts,  tortious  or  cou- 
tiactaal,  certain  of  their  marriage  rights  and  obligations 
may  be  forfeited,  relinquished,  or  modified.^ 

Exception  :  The  customs  of  certain  Indian  tribes  allow 
marriage  to  be  dissolved  at  will;  and  such  dissolutioos, 
having  taken  place  in  accordance  with  such  customs,  are 
generally  everywhere  held  valid.^ 

1  Ubrtimer,  2  Hags.  GouaL  810,  Sis,  4  Eng,  Ec.  MS,  547;  Marshall  v. 
Batton,  8  Term  BepTMS,  548;  Westmeath  v.  SallsburVf  5  Bilgh  N.  U. 
asif,  a86»  389;  St.  Jolin,  11  Ves.  Jr.  BSa,  fi29;  Chouteau  v,  I>oucbouquette, 
1  Mo.  (eW),  (668).  476, 477. 

3   Cbaps.  zxiil.,  xxiv. 

3  Couolly  V.  Woolrlcb,  11  L.  0.  Jur.  197,  205:  Wall  v.  Williamson,  8 
Ala.  48, 61, 63, 11  Ala.  826, 839;  Johnson.  8U  Mo.  72,  86;  and  see  Boyer  v. 
Dively,  68  Mo.  610, 680;  Morgan  o.  McGhee,  5  Humpb.  13, 14. 

§  173.    Separation.— The  chief  end  of  marriage  is 

the  cohabitation  of  the  parties  for  the  mutual  enjoyment  J 

of  each  other's  society,  and  for  the  production  and  rear-  1 

ing  of  olbpring.^    Any  tiling  that  puts  an  end  to  cohabi-  I 

attion  places  the  parties  in  an  abnormal  position  not  | 

favored  by  the  policy  of  the  law,^  and  partially  at  least  I 

dissolves  the  marriage.*    The  effects  of  separation  depend  ; 

apon  whether  it  results  unintentionally,^  by  one  of  the  | 
parties*   refusal  to   cohabit,^  or   by  mutual   consent.^ 
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Though  sexual  inteircourse  is  a  marital  rightj  and  is  im- 
plied from  cohabitation,8  and  if  denied  without  excuse  is 
a  wrong  which  cannot  be  justified, ^  withdrawal  from 
such  intercourse  is  not  separation,i<>  nor  does  it  justify 
separation,!!  nor  is  it  desertion,i2  or  cruelty,^*  or  a  cause 
for  divorce  at  all." 

1  Ante,  8U,  17, 20, 63,  103;  Btlggs  v,  Morgan.  3  PhlUim.  325,  I  Eng. 
£c.  40«.  40:);  Deane  v.  AveUng,  1  Bob.  £cc  ^9, 293;  G.,  L.  B.  2  P.  A  D. 
287, 2i^l;  Auou.  Dea.  &  8w.  2if5, 296-300. 

2  English,  27  N.  J.  £q.  579, 581. 

8  Ante,  §  164 ;  Emmett  v.  Norton,  8  Car.  &  F.506, 510.  See  Johnston 
V.  Sumner,  3  Burl.  &  N.  261, 266;  Krebs  v.  O'Grady,  23  Ala.  726, 732. 

4  Post,  §§  174, 254, 264, 297, 302.  Compare  Townsend,  L.  S.  3  P.  ft  D. 
129,  with  Ahem  v.  Easterby*  42  Conn.  S46«  550. 

5  Poit,  §  175. 

6  Po«^  SS 181-192. 

7  Shaw,  17  Conn.  189, 195. 

8  Bums,  60  Ind.  259, 260. 

9  Beld,  21  N.  J.  Eq.  331, 332, 333. 

10  Sonthwlck,  97  Mass.  327,  329.  And  see  Steele,  1  McAr.  605. 606; 
postt  §  175. 

11  Gordon,  48  Pa.  St.  226, 228;  Reld,  21  N.  J.  Eq.  331, 388. 

12  South  wick,  97  Mass.  327, 328, 329 ;  post,  S  252. 

13  Eshbach,  23  Pa.  St.  343, 345.  See  Shaw,  17  Conn.  189,  195;  poMi, 
S269. 

14  Gordon,  48  Pa.  St.  226, 228;  Cowles,  112  Mass.  296. 

§  174.  Separation  vrithout  fault.— Husband  and 
wife  may  be  unavoidably  separated,  as  where  a  husband 
is  away  temporarily  on  business,^  or  is  off  on  military 
duty,^  or  is  imprisoned,^  or  is  in  an  insane  asylum.^  In 
such  cases  there  is  no  matrimonial  wrong,  and  therefore 
no  forfeiture.^  Thus,  a  husband  is  bound  to  support  his 
insane  wife,^  and  a  wife's  duties  continue  towards  an 
insane  husband  ;7  so  an  insane  husband's  estate  is  liable 
for  the  support  of  his  family.^  So  an  imprisoned  husband 
is  liable  for  his  wife's  support.^  I€  a  husband  goes  away 
leaving  his  wife  in  possession  of  his  property,  and  ap- 
points no  one  else  as  his  agent  to  take  care  of  it,i<)  the  law 
presumes  that  he  means  her  to  be  his  agent. ^^  Thus  she 
is  authorized  to  protect  his  property,  12  and  if  it  is  in  dan- 
ger of  seizure,  to  employ  counsel  to  defend  it;  ^  or  to 
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caxiy  on  the  YmsiiieBS  in  tba  legular  tiaj,"  but  only  trlth 
the  powers  of  a  geoeral  agent, '^  together  with  special 
powers  to  meet  any  such  eztraoTdinar;  occan-enceH  as  It 
might  ImTe  been  anticipated  would  sometimes  occur," 
So  a  wife  (luring  her  husband'^  absence  has  no  authority 
to  allow  an  attacbiog  creditor  to  sell  the  crops  attaclied 
to  satisfy  his  debti'^  or  to  revoke  a  iicenee  given  by  the 
husband  to  go  on  hia  property,''  or  to  grant  such  li- 
cence,''' though  she  may  throw  open  his  premises  in  hos- 
pitality, and  in  rendering  the  ordinary  clTilities  of  life.^ 
And  a  wife  may  sell  such  property  if  necessary  for  ber 
support.^'  And  if  the  Beparatioo  be  pemianent,  the  wife 
may  net  aa  a/tme  toU.^ 

1    KreHsi.  0'Gra(lir,ttAli.n»iJC 

I    Buford  I.  Speed,  It  BiBli,  »9,  N). 

(  TownBeDd. L. R.  IF.  AD.  IW,  191;  Ahem  >.  EaaCeibT,  ti  Conn. 
MS,  MO.    SiiaFoiTlCt,laM]cti.ti0ipM(,J28a. 

4    WrBj.3aAlB.l»;.lM)  Wrar(.C0J[,24AU.t)T,M. 

t  See  1  BiBtL  M.  J^D.SSU9-WT.  Perbaps aha  csD acts* B/suiptoj 
aostin  i>.  Carpealcr,  fil  Vt.  IKt,  HT. 

a  m«T,nA1a.UI,lMiWraTi.C<>I,!4Ala.l37,M.  BeegenerBUy 
■slob>ul>u<l'>lUbmcy«lieti  tifa  nlfe  fslnaane:  Jtelawaie  c.  HeDon- 
ald,4lllDwa,l!l),ITll>]ii»T-FIiimineT.4  Ue.»«,36!{  Btiaw  i.  Thouip- 
■..M.?"i™  ™-'..."."~..-M"-."",.willlami",SQray,ll6.(ltj 


icli.l98,!a>;  orapaiiper:  1 
»;  Kejeiil  g;  hTIsiT,  an  i 

gee  QuMln  c.  Carpenter,  n 


^"™°"'  '    """iiai"Nobi«' 


MS: '&»riiiESeia  «'.  Demott.  13  OlUa,  IM,  IMi  anil  tee  SnlUerluid 
SJtlefminil,  llnd.UhUiii  Kabivi.  Sc)inioke,tlIiiil.tlS,  '"- 


Tt.gBs.Kn. 

e   Be)>de.I.egard,4  Eng.I.  A  £q.G23,IIZ7,6  Eicli.  SMi  lUcbardwii 
*.I>aBgLB,I~BTtQ7B.GJ,lai  Harris  c.  DailB,  1  AU.!3S,itU.   But  see 


Hg.  ftlS.  618.  1  Hon.  «  ft.  6Ui  1  Brcba  c  O  (,] , 
mrn,l»Uu'lu.M7.35a;  KbUokk  c.BoI,Iii-.ili, 
BUM*M«,*Oi, F]«li«.,l!3n™y,'jL  Kiiri. 
Brnk-lftCMIi  Bi-JiUiilil,  11  MtI.  m,  l^u;  1. : 
B.  JL  l!l.  l»i  IiroaBr  ».  VEuiaeimursii,  Ji  1. 1 
ileni,»weni«,eli  Coi  r.Hofrranii.fl  n. ' 

Hniunt  r.  Tabsr,  I  R.  I,  iii,  *73;  Cli.-tk  r. 
Hewlcr  c.  1-WB, »  VI.  30B.  IW:  Kne.icfr  r.  f 
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13   See  Fisher  v.  Conivay,  21  Kan.  18,  24;  Baford  v.  Speed,  11  BuA» 
KS,  343. 

13  Biiford  V.  Speed,  11  Bush,  338, 343. 

14  Krebs  r.  O'Qrady,  23  Ala.  728, 732. 

15  B<>iijainlii.  15  Conn.  347,  363;  Sawyer  «.  Gntttng,  21  YL  4I8»  Ms 
cases  supra,  u.  11. 

16  Felker  v.  Emerson,  16  Vt.  653, 655. 

17  Benjamin,  15  Conn.  347, 353, 354. 

18  KeUogg"  r.  Robinson,  32  Conn.  385,  S4L 

19  Nelson  v.  Osrey,  114  Mass.  418, 419. 

20  Hnmes  v.  Xaber,  1 B.  1. 464, 473. 

.  21  Ahem  V.  Easterby,  42  Conn.  546,  &90.  But  see  Edgerly  v.  WluPan* 
106  Mass.  807, 808.  — » 

22   PM^$177. 


CHAPTER  XXm. 

BY  TORTIOUS  ACT  OF  FABT7. 

S175.  Befoaal  to  cohabit. 

$176.  Befnsal  to  support 

$177.  Bennnclation  of  marriage  rights*  eto. 

$178.  Causes  for  dlTOTce. 

5 179.  Wife's  suit  for  malntenanoe. 

5 180.  Wife's  pledge  of  her  husband's  credit. 

§  175.  Refusal  to  cohabit.— Goliabitatlon  is  a  mat* 
rimonial  daty,i  and  refusal  to  cohabit  is  not  jostiiied^  by 
any  conduct  short  of  a  cause  for  divorce.*  The  ecclesi- 
astical courts,  on  the  application  of  the  other  party,  would 
enforce  cohabitation  on  the  part  of  the  delinquent  hus- 
band or  wife; 4  suits  of  this  kind  were  called  suits  for 
restitution  of  conjugal  rig^hts.^  Such  suits  are  still  brought 
in  England,^  but  have  never  been  known  in  the  United 
States,"  where  no  court  can  compel  discordant  husbands 
and  wifes  to  live  together. &  Refusal  to  cohabit  may  in 
certain  cases  be  a  cause  for  divorce,  as  desertion  ;<^  and 
may,  connected  with  refusal  to  support, w  give  a  wife 
certain  rights  upon  a  husband's  credit ^  or  against  his 
estate,^  or  connected  with  total  abnegation  of  marital 
rights,  give  a  wife  a  capacity  to  act  as  a  feme  sole.^  But 
refusal  of  sexual  intercourse  is  not  the  same  as  refusal  to 
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cohabit;^'*  such  intercourse  could  not  be  decreed  in  a  suit 
for  restitution  of  marriage  riglits,^  nor  is  sudi  refusal 

1  See  BiigUsh,27  M.  J.  Eq.  57d»  081;  Schindel,  12  Md.  294,  n4;  arnte, 
Bl,17.20,63ri73. 

2  Pa*t»%2ffl. 

9  York  V.  Femer»  14  Reporter*  686, 689,  Iowa,  1882. 

4  See  Mortimer,  2  Harar.  Const.  277,  4  Eng.  Ec.  543, 644;  Bramwell,  I 
Hagg.  Ecc.  618, 6  Eoig.  Eg.  232, 233;  Dennlss,  6  Eog.  Ec.  138,  n. 

6  Qrine,  2  Add.  EC.B.  382,2  Ezig.Ec.  354,356;  1  Blah.  M.  &  D.  SS  m. 
172. 

6  20  A  21  Vict.  c.  85;  Flrebiaoe,  L.  B.  4  F.  D.  63;  Brown,  L.  B.  7 
Eq.  185;  Anqnez,  L.  B.  1  P.  &  D.  176. 

7  GoveTdlll,  3  Har.  (Del.)  13;  Logan,  2  Hon.  B.  142:  Baugfa,  37  Mlcb. 
09. 62;  Garland M  Miss.  684. 715;  Cniger  v.  Douglas,  4  Edw.  Ch.  433, 606: 
Rbame,  1  McCord  Cb.  197.  Bat  see  Tenn.  BTsTmS,  S2461;  Keerl,  34 
Md.21,2ft. 

8  Bai]gli,37Hlc]l.M,4{L 

9  Poc^tSS  249-260. 

10  Pos^S176. 

11  Po«r,il80. 

12  P<»^S179. 

13  Po<^S177. 

14  Southwlck,  97  Mass.  227, 329;  mUe,  §  173;  pott,  S  282. 

15  Orme,  2  Add.  Ec.  R.  3S2, 2  Eng.  Ec.  354, 356 ;  Forster,  1  Hagg.  Const. 
144. 154, 4  Eng.  Ec.  358, 363, 864. 

16  Steele.  1  McAr.  565,  566;  Southwick,  97  Mass.  329,  327,  329;  ante, 
S 179;  pott,  S  252. 

§  176.  Refusal  to  flapport.~A  husband  if  able,i 
even  tbough  an  infant,^  is  bound  to  support  his  wife,8  un- 
less she  has  means  to  support  herself,^  or  has  waived  ^  or 
forfeited  *  her  rights.  When  a  husband  is  so  bound,  his 
refusal  to  support  his  wife  gives  her  the  right  to  pledge 
his  credit  for  necessaries,'^  or  to  proceed  against  him  or 
his  estate  for  maintenance,^  though  it  is  not  generally  a 
distinct  ground  for  divorce,^  or  legal  cruelty ,io  or  deser- 
tion." A  wife  forfeits  her  right  to  support  by  abandon- 
ing her  husband,^  or  dwelling  separate  from  him  with- 
out his  consent  or  fault,^  and,  it  seems,  by  any  conduct 
giving  him  a  cause  for  divorce  against  her.^^  But  not  if 
such  conduct  be  condoned^  by  continued  or  renewed 
cohabitation.^*  A  wife  does  not  forfeit  this  right  by  be- 
coming insane.^7 
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1  See  Washbnm,  9  Cal.  475, 477;  F.,  1 N.  H.  198;  Fellows,  8  N.  H.  160, 
162;  po«^  §§279-281. 

2  Cantlne  v.  PhlUlps,  5  Har.  (Del.)  428, 429. 

3  Graves,  38  Iowa,  310,  312;  Garland,  50  Miss.  694,  716;  Pomeroy  v. 
Wells,  8  Paige,  406, 411 ;  AUen  v.  Aldrich,  29  N.  H.  63. 73. 

4  Clifford  V.  Laton,  1  Moody  &  M.  101, 102 ;  Washburn,  9  Gal.  47A,  476; 

post,  §  180,  u.  4. 

5  Post,  §§  181-192 ;  Pidgin  v.  Cram,  8  N.  H.  850, 352. 

6  Poj^  §§  178-180. 

7  Post,  i  ISO. 

8  Post,  §  179;  Garland,  50  Miss.  694, 716. 

9  Poj/,  §§279-281. 

10  Peabody,  104  Mass.  196, 197;  pott,  S  269. 

11  Mandlgo,  15  Yt.  786. 787 ;  post,  S  252. 

12  Williams  v.  Prince,  3  Strob.  490, 493;  Angelo.  81  HL  251, 255;  Allen 
V.  Aldrich,  29  N.  H.  63,  73;  Brown  v.  Patton,  8  Hmnph.  135,  137;  pott, 
§§  177,  178. 

13  Schlndel,  12  Md.  294,  814;  Butherford  v.  Coze,  11  Mo.  847,  853; 
Thome  v.  £athan,  51  Yt.  520. 523;  post,  §  180. 

14  See  Morris  v.  Martin,  1  Strange,  647;  Govier  v.  Hancock.  6  Term 
Bep.  603,  604;  Hardle  v.  Grant,  8Gar.  &  P.  512,  516;  Angelo,  81  DL  251, 
255;  Hunter  v.  Boucher,  8  Pick.  289;  post,  BECSlHiiTATloir,  §§  313-817. 

15  Post,  iim-912, 

16  Norton  o.  Fagon,  1  Bos.  &  P.  226,  227;  Harris  o.  Morris,  4  £sp.  41, 
42.    See  Bums,  60  ind.  259, 260. 

17  Wray,  33  Ala.  187, 190;  Wray  v.  Cox,  24  Ala.  837, 848. 

§  177.  Renunciation  of  marriage  rights,  etc.— If 
one  of  the  parties  to  a  marriage  abandons  the  other  and 
utterly  renounces  all  marriage  rights  and  duties,  this 
may  be  a  cause  for  divorce,  as  desertion  ^  and  other  con- 
sequences may  ensue. 

1.  Abandonment  by  a  husband  of  his  wife,  accom- 
panied by  refusal  to  support,^  is  in  some  States  a 
statutory  crime;*  in  some,  a  civil  in  jury  ."^  In  most 
States  it  gives  the  wife  power  to  use  property  left  in  her 
possession  for  her  support,^  or  to  pledge  her  husband's 
credit  for  necessaries,^  or  to  proceed  against  him  in  a  suit 
for  maintenance.^  Of  course  this  is  not  so  if  the  refusal 
to  cohabit 8  or  the  refusal  to  support^  is  justified. 

2.  By  the  common  law,^<>  and  sometimes  by  statute,^^ 
if  a  husband  has  finally  deserted  his  wife,^>  and  has  left 
the  State  for  good,^  and  has  wholly  renounced  his  mar- 
riage rights,!^  such  abandonment  is  given  the  effect  of  ab- 


]45  BY  TOBTIOU8  ACT  OF  PARTT.  §  177 

juration  of  tlie  realm  ;^s  and  thougli  the  wife  remains  a 
TTlfe,!*  she  may  contract,  sue,  be  sued,  etc.,  as  if  unmar- 
ried." Thus  it  is  in  Alabama,^  Connecticut, i^  Illinois,^* 
Iowa,2i  Maine.2i  Maryland,23  Massachusetts,^  Missouri;^* 
Kerada,28  New  Hampshire,^^  Kew  York,28  North  Caro- 
lina,23  Ohio,«>  Pennsylvania,«i  South  Carolina,®*  Tennes- 
see,^ and  Vermont.^  Perhaps,  in  fact,  the  effect  of 
abjuration  of  the  realm  under  the  old  common  law^ 
would  be  everywhere  given  to  such  abandonment.^ 
Still,  where  by  statute  a  husband  must  join  in  a  wife's 
conveyances,  it  seems  that  nothing  but  dissolution  of  the 
marriage  by  divorce  or  death  can  enable  a  wife  to  convey 
alone.^7  Insanity  of  the  husband  causing  him  to  be  con- 
fined in  an  asylum  in  another  State  has  been  held  to  have 
the  same  effect  as  if  be  had  abjured  the  realm.^ 

1  See  po^,§§  249-260. 

2  See  §175. 

3  See  N.  T.  Bev.  St.  1882,  p.  1948;  State  v.  Bansell,  41  Conn.  433, 440; 
State  o.  Giinzler,62  Mo.  172;  State  v.  White,  45  Mo.  512;  People  r.  Pet- 
tU.  74  N.  Y.  320, 322;  State  v.  Denton,  65  N.  G.  496, 497;  State  «.  Dmistou, 
78  N.  C.  418, 419;  Demott  v.  Ck>m.  64  Pa.  St.  802, 304. 

4  8tanborougb,60  lQ<L275,  276,279.  See  ChaflEee,  15  Mich.  184,  1^8; 
Oarlaud,  50  Miss.  694, 716. 

5  Lawrence  v.  Spear,  17  CaL421,424;  Botch  v.  Miles,  2  Conn.  638, 
945;  Roland  v.  L(^(an,  18  Ala.  307,  310;  Ahem  v.  Easterby,  42  Conn.  5IS, 
55»;  Casteel,  8  Blackf.  249,  242;  Cunningham  o.  Beanlon.  98  Mass.  588; 
Cameriln  o.  Palmer,  10  Allen,  639;  Boaenthal  v.  Mayhugh,  33  Ohio  St. 
155.  161 ;  Korcross  t;.  Bodgers,  30  Vt.  588,  589.  This,  on  the  ground  ot 
implied  agency :  Krebs  v  O'Grady,  23.  Ala.  726, 7^;  atUe,  S  174. 

6  /*o«^§180. 

7  Post,  S  179;  Gsrland,  f»  Miss.  494, 71<. 

8  AMtcWli. 

9  Ante,%n^ 

10  Infra,  n.  35;  CorbetfB  Case,  1  Dane's  Abr.  3S7. 

11  Moore  v.  Stevenson,  27  Conn.  14,  25:  Brackett  v.  Drew,  20  N.  H. 
441, 442;  Cooper  v.  Maddox,  2  Sneed,  135, 148.    See  Cole,  28  Ala.  50, 52. 

12  liOve  0.  Moynehan,  16  DL  277,  282;  not  If  temporarily:  Ames  o. 
Chew,  ft  Met.  320, 321. 

13  Arthur  v.Broadnaz,  3  Ala.  K7, 568;  James  o.Bainey,  9  Ala.  855, 857. 

14  Ayer  v.  Warren,  47  Me.  217, 225, 228,  230,  232;  Gregory  v.  Pierce,  4 
Met.  478, 479;  Beclunan  v.  Stanley,  8  Nev.  257, 260. 

U  GrMrory  r.  Pierce,  4  Met  478,  479;  Worthington  o.  Cooke,  52  McL 
S97, 307;  Osborne  o.  Nelson,  59  Barb.  375, 381 ;  Troughton  o.  HIU,  2  Hayw^ 
CN.C.)406;  ^i^ra,n.36. 

W  AMie,  %%  7^79;  Teiry, «  Fa.  St.  344, 347;  HaU  v.  Eanst,  9  Btoh.  ^. 
S94.302. 

IL  A  D.~18. 
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17  See  eases  collected  below,  n.  1848;  Gregory  v.  Paul,  15  ICiss.  SI, 
Is  much  cited. 

18  Arthur  v.  Broadnax,  3  Ala.  SHI,  858;  Krehs  v.  O'Orady,  23  Ala. 
727, 731 :  James  v.  Stewart,  9  Ala.  8S5, 8ff7;  Meade  o.  Hughes,  15  Ala.  141, 
147;  Ck)le,28AIa.50,52. 

19  Moore  v.  Steyenson,  27  Gomi.  14, 25.   Under  statute. 

20  Prescott  V.  Fisher,  22 111. 890, 393 ;  Love  v.  Moynehan,  16  El.  277, 282. 

21  Smith  V.  Silence,  4  Iowa,  821,  SM,  where  the  cases  are  discussed. 

22  Ayer  V.  Warren,  47  Me.  317, 225, 228.  See  Fuller  v.  Bartlett,  41  Me. 
241, 245. 

23  Worthington  t>.  Cooke,  52  Md.  297, 307. 

24  See  Kendall  v.  Jennlson,  119  Mass.  251,  254;  Gregory  v.  Paul,  15 
Mass.  31, 32;  Com.  v.  Cullins.  1  Mass.  116;  Abbott  v.  Barley,  6  Pick.  89, 
93:  Shaw  v.  Thompson,  16  Pick.  198,  200;  Gregonr  v.  Pierce,  4  Met.  478, 
479;  Ames  v.  Chew,  5  Met.  820, 821;  Concord  v.  Bellis,  10  Cush.  276, 277. 

25  Bose  V.  Bates,  12  Mo.  30,  47.  Contra:  Chouteau  v.  Merry,  3  Mo. 
(254).  182. 

26  Beckman  v.  Stanley,  8  Kev.  257,  260;  must  be  final  and  absolute 
al>andonment. 

27  Brackett  v.  Drew,  20  N.  H.  441, 442.   Under  statute. 

28  Osborne  r.  Nelson,  69  Barb.  875.  381:  King  v.  Paddock,  18  Johns. 
141, 143;  McArthur  v.  Bloom,  2  I>uer,  151, 152. 

29  Troughton  v.  Hill,  2  Hayw.  (N.C.)  406,  husband  banished,  wife  con- 
veys property  as/eme  sole. 

30  Rosenthal  r.  Mayhugh,  33  Ohio  St.  155,  161 :  Wagg  v.  Gibbons.  5 
Ohio  St.  580, 582;  Benadum  v.  Pratt,  1  Ohio  St.  403,  406,  after  being  al- 
lowed alimony  without  divorce. 

31  Spier's  Ap.  26  Pa.  St.  283, 234;  Vanlentine  v.  Ford,  2  Browne  (Pa.) 
193, 194;  Terry,  55  Pa.  St.  344, 846. 

32  Bean  v.  Morgan,  4  McCord,  148;  Hill  v.  Faust,  9  Btch.  Eq.  294, 302, 
for  necessaries  only;  Bryce  v,  Owens,  1  Hill,  8;  Cusack  r.  White,  2  Mill 
Const.  279, 282. 

33  Cooper  V.  Maddox,  2  Sneed,  135, 148 ;  Cocke  v.  Garrett,  7  Bazt.  860, 
866.    Under  statute. 

34  Robinson  «.  Reynolds,  1  Aiken,  174, 177 ;  Gustln  v.  Carpenter,  51 Y t. 
585, 587,  husband  insane. 

35  See  Deerly  v.  Duchess.  1  Baym.  Ld.  147;  Walford  v.  Duchess,  2 
Esp.  554;  De  GaiUon  v.  L'Aigle,  1  Bos.  &  P.  357,  358.-  Supra,  n.  10. 

36  Supra,  n.  15;  and  see  Rhea  v.  Rhenner,  1  Peters,  105 ;  Morris  v.  Car« 
ter,  Hem^64:  Krebsv.  0'Grady,23  Ala.  727,  731;  Shaw  r.  Thompson, 

16  "ICK.  198, 200. 

37  Beckman  v.  Stanley,  8  Nev.  251, 260;  and  see  Rhea  v.  Rhenner,  1 
Peters,  105, 106;  Harrison  v.  Brown,  16  CaL  288. 

88   Gustin  v.  Carpenter,  51  Vt.  585,  587. 

§  178.  Causes  for  divorce.— Matrimonial  offenses, 
such  as  adultery,!  desertion,^  cruelty,*  drunkenness,*  be- 
ing imprisoned ,6  refusal  to  support,^  etc.,^  may  be  causes 
for  absolute  8  or  limited ^  divorce.  Any  conduct  wbich  is 
a  cause  for  divorce  justifies  separation ;  for\a  party  if  he 
continues  to  cohabit  condones  ^<>  the  offense.  ^^    So  any 
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conduct  wliicii  la  a  caoae  for  divorce  prevents  the  delin* 
qaeot  from  complaining  of  the  bad  condnct  of  the  other 
panj,^  Statutes,  moreover,  sometimes  allow  matrimo- 
nial offenses  of  themselves  to  work  a  forfeiture  of  mar- 
riage rights;  thns,  by  the  statute  of  13  Edw.  1,  c.  34,  a 
married  woman  who  elopes  and  lives  with  her  paramour 
forfeits  dower,^  and  similar  statutes  are  in  force  else- 
where,M  but  not  everywhere.^  So  by  bigamy  either 
party  may  forfeit  all  marriage  rights.^  So  in  Maine  im- 
prisonment for  life  dissolves  marriage  without  any  suit.^ 
Under  the  statutes  above  referred  to  the  wife  does  not 
forfeit  her  dower  if  she  has  conmiitted  adultery  only  after 
lier  hosband  by  his  cruelty  or  adultery  has  driven  her 
from  him,^  nor  is  a  single  act  of  adultery  "living  in 
adultery."  w  A  cause  for  divorce  does  not  however  dis- 
solve the  marriage;  this  remains  in  force  till  a  divorce  is 
decreed.* 

1  P(u^,  SS  241-248. 

2  PM<,SS24»-a6». 

3  Po«^  S§  261-273. 

4  Pm^SS  274-278. 
i  Pos(,%2S8, 

6  Post,  1%  279-261, 

7  Pm^SS  282-298. 

8  Pott,  %  199. 

9  Post,  1209, 

10  Po<<,  SS  807-812. 

U  Bams,  60  Ind.  259, 288. 

12  BxcaiKnrATiON,i>o«/,SSSU-417. 

U  Alex.  Brit.  Stat.  138,  2  Coke  Inst  435:  Goot  v.  Bertr,  12  Mod.  282} 
Hetherington  v.  Oi'aham,  6  Bing.  135, 198:  Woodward  v.  Dowse,  10  Com. 
D.  N.  8.  722:  Bostock,  34  Beav.  57, 58.  This  is  not  so  at  common  law: 
Seograve,  13  Yes.  439, 442;  Beynolds,  24  Wend.  193, 194. 

.  14  Stegall,  2  Brock.  256,  259:  Dl.  R.  8. 1880,  p.  427,  S  15;  and  see  Gra- 
nam  v.  Law,  6  IT.  C.  C.  P.  810;  Potler  r.  Barclay,  16  Ala.  439, 450;  Gaylor 
r.  McHenry,  15  Ind.  383, 385;  6iles.22 Minn. 348;  McAllster v.  Novanger, 
54  Ho.  251,  255,  257;  CogsweU  v.  Tibbets,  8  N.  H.  41,  42;  Beynolds,  24 
W  nd.  193,  194,  195;  Scnlffer  i;.  Pniden,  39  N.  Y.  Sup.  167;  Cooper  v. 
Wikcnev,  3  Ulii.  96;  Walters  v.  Jordan,  13  Ired.  861, 364;  BeU  v,  NaUy,  1 
BalL  312, 814;  Earle,  9  Tex.  630, 633. 

_15  Smith  V.  Woodworth,  4  Dill.  584, 587,  an  Iowa  Case ;  Lakin,  2  AUeOt 
45, 46;  Bryan  v.  BatcheUer,  6  B.  1. 543, 546. 


16  Md.  B.  C.  1878,  art.  72,  S  102,  p.  807. 

17  K.S.1871,p7487. 
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>    Oialiam  ».  Law,  S  U.  C.  C.  P.  310,  SHi  Rawlins  b.  Bltt*l,  I  Houat. 
,  2aSi  Ri'll  1..  Nally,  I  Ban.  31i,»IS.    See  MeAUster  ..  MoTangM,  M 


g  179.  Wife's  suit  for  malntenaace.'— A  Lusband 
in  boiiuil  to  support  his  ivife,^  nntesa  she  has  forfeited  her 
TigUt.^or  walTud  iC,*aitd  untegs  she  cau  support  herself ;° 
it'ljen  he  is  so  bound  and  is  able  to  support  her,'  but  m- 
fuses  to  do  BO,  aod  lives  separate  from  her,'  she  may  in 
most  States  sue  him  fot  mainttsnance  or  aiiroony.^  Al- 
mou;  i3  an  allowance  ordered  to  be  paid  by  a  hiuiband  to 
his  separated  wife  during  tbeit  joiut  lives,  or  so  long  as 
they  live  apart.^  Sometimes  It  is  said  to  be  merely  au 
incident  of  divorce, i"  or  of  awritof  supplioavit.llaDdso  in 
Bome  Slates  it  is  granteil  only  with  a  divorce  or  a  legal 
separation;  thus  it  ia  iu  Eagland.'^  Arkansas.*^  Lou- 
isiana,'* Massachusetts,^  Iilichigan,'°  Missouri,'^  New 
Hampshire,  18  New  York|M  and  perhaps  Pennsylvania,*' 
In  some  States  there  are  special  statutes  authorizing  a 
wife,  who  without  fault  on  her  part  is  left  without  maaoa 
of  support,  to  Biie  her  husljaod  tor  maiotenaQce;  thus  it 
is  in  Canada,'!  Illinois,^  Indiana,^  Maryland, »  New 
Jersey,'^  Rhode  Island,*  Tennessee,^  aud  pecliaps  else- 
where.^ In  some  States  courts  oF  equity,  in  the  exercise 
of  their  ordinary  equity  powers,^  grant  alimony  without 
divorce;  thus  it  is  in  Alabama,*  California,"  lowa.s^ 
Kentneky,'^  Mississippi,**  perhaps  Maryland,"^  North 
Carolina,*"  Ohio,3i'  Bouth  Carolina, "s  perhaps  Texas,"  and 
VirgiDia.'"  Whether  it  could  have  been  granted  withom 
divorce  by  the  English  ecclesiastical  courts  seems  doubt- 
ful.^ Independently  of  statute,  the  snit  ia  in  the  nature 
of  a  personal  action  for  tort,*^  though  a  similar  actios 
may  be  brought  to  enforce  an  allowance  promised  in  a 
deed  of  separation.**  Under  statute,  however,  it  may  be 
a  suit  against  tlie  husband's  property  only.**  The  suit 
it  he  dUtlnsuisbed  from  a  wife's  right  toanequituLite 
t  of  her  own  choaea  in  action  when  a  huB> 
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band  is  reducing  tbem  to  possession.^  To  sustain  ber 
action,  tbe  wife  must  be  living  apart  from  ber  busbaud 
■witbout  fanlt,  and  must  be  witbout  support.  Tbero 
must  be  a  separation  ;4<^  it  must  be  eitber  witb  tbe  bus- 
band's  consent  ^^  or  by  his  fault,^  as  in  cases  where  tbe 
ecciesiastioal  courts  would  have  granted  divorce  a 
mensa,^  where  be  has  wrongfully  left  ber,®>  or  has 
driven  ber  away  by  his  cruelty  ^i  or  adultery.^  or  has 
rendered  cohabitation  unsafe  or  immoral,^  though  bis 
conduct  would  not  be  a  ground  for  divorce.^  But  she 
cannot  maintain  ber  suit  if  she  is  in  fault,^  as  where  she 
has  left  him  without  cause,**  or  is  guilty  of  adultery;  ^ 
or  if  she  has  means  of  support.^^  The  fact  that  the  wife 
is  in  a  lunatic  asylum,^^  or  is  living  apart  under  a  deed  of 
separation  which  does  not  provide  for  her  support, ^'^  will 
not  relieve  the  husband  of  bis  liability.  The  court  will 
not  take  jurisdiction  simply  because  tbe  husband  owns 
proi>erty  in  tbe  State;  one  of  the  parties  must  reside 
tbere.*^  Whether  in  such  suit  alimony  pendente  lite  wil^ 
be  allowed  is  doubtful,^  bat  a  writ  ne  exeat  ^  and  an  in- 
junction will  be  granted.^  The  suit  must  be  Instituted 
during  tbe  husband's  life,^  and  abates  on  his  death.^ 
The  decree  is  usually  subject  to  revision  and  amend- 
meut,*^  is  avoided  by  renewal  of  tbe  cohabitation^ or  the 
deatb  of  one  of  the  parties,<io  is  enforoed  by  sequestra- 
tion "^^  or  imprisonment.7i  The  procedure,  etc.,  in  genera,! 
is  liko  that  in  suits  for  alimony  with  divorce.''^  Alimony 
is  sometimes  granted  after  a  legislative  divorcers 

1  Set  pott  fJLLat<art,%%3SB,Hieq. 

2  Garlaad,  50  Miss.  694, 715, 716;  ante,  SS  HI,  176, 177,  178;  postf  §S  180, 
379-281. 

3  Boggess,4  Dana,  a07,  309;  Tfahle,  71  HI.  510,  513;  ante,  S§179, 176, 

4  Baker  v.  Barney,  8  Johns.  72 ;  Fredd  v.  Eves,  4  Bar.  (DeL)  385, 387; 
poMt,  SS  181-192. 

6  Converse.  9  Blch. Bq. 585,570;  and  see  Holt, L. R.  1  P.  &  D.  610; 
Thompson,  L.  B.  1  P.  &  B.  S^ ;  Eaton,  L.  B.  2  P.  &  D.  51 ;  Watts,  2.S  L.  J. 
Mat.  Cas.  125;  Nicholl8,80L.  J.Mat.Cas.l63,n.;  6ood]ieim,3UL.J.Mat. 
Cart.  l(>i,3  Swab.  &  T.  290tBremmer,  32  L.  J.  Mat.  Cas.  119, 3  Swab.  &  T. 
249;  BIackbume,36  L.  J.  Itat^  Cas.  86;  George,  37  L.  J.  Mat.  Cas.  17 ;  Ma> 
ctaa,  91  li*  J.  Mat.  Cas.  10;  Llddlow  v.  WUmot,  2  Stark.  86;  Clifiord  o. 
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B.i<ri'li,tiCar.£P.in:  Wublju[U,9CaL4;a.<TS:  Piiuut.  1  Ritli.  Ku.  2^. 

SHU  pott,  iiim.^n. 

»  FBUinni,aH.H.iai,ia2;  aiii1neB«mi.Il  I.  J.  Hat.  Gas.  IM;  3 
fiwlb.AT.CKi  Flelutaer.aiL.J.UBLGu.ai.ISwBb.ft  T.4M;  Oayiior, 
■  IL.J.Mftt.Cai.lH!  Browil,m.J,UllCCui.I4l,3Swa]!.ftT,2ni  Cdp. 
HICK.  33  U  J.  Ua(.  ca&  IMS  CamtB,L.B.  1  p.  A  U.  :iillHn  Ki.  U  Wsek.  B. 

tottu,  UPlcli.  ISl:  F^l  it.  a.  19*!  Jainea,  M  S,  H.  2Bit:  Bivis.  J7  N.  B. 
Ml  i  trlucB,  1  ItltlL  ht.  ac,  am;  Battey,  1  K.  1.  m,  -111 ;  Keeler,  M  wa. 

T  Anslniti,18N.J.Eq.l«.iej;Tayin»ii,JKil.Cli.BS,19I,lM. 
S  The  leiming  rases  are:  aiover,iaAJa.m«l.*M;  Bntler.lLlW. 
m,203;  QarUiacrtOHlss.esl.  ;0l.7Di,]M,rw,7IS.T1fii  A]maud,JBancL 
«ia.mi;  nLikb  cito  Bnjillsh  iui<l  Amerlraa  anthoriJes;  conrni:  Bow- 
man  c.  WonhlnetDn,  ft  Ark.  S»,  MT:  UcOhfe,  Ift  Oa.  tTT.  4HI,  W6: 
Trotur,;;  m.  in,  MZiFlKclill,  iblack.aM.niiPelUer,  Hai.(Wsb.) 
IB.M:  DuOran.T  Uu.App.l21,13». 

9  WaUlogsrocd.tHiit.A  J-la3,4SSi  Eee[1,MUrl.!l.aa;i>M(,ine. 

M   BowTuati  g.  WonUnglon,  M  Ark.  SK,  HI. 

11  Codd.  2  Jobns.  Cb.  HI,  IC  Bee  Adams,  IW  Uau.  HS,  He,  Rti 
lBlali.M.JiD.5asi. 

13  JBlsta.ML^D.iul!  i;iiHSf^ra,n.41. 

11   BowiiiaiiB.Worthln8ton,S4Ark.S»,S3T. 

11   Moore.lBU.An.filJ.BH;  Heyob.laU. AD.Il.C 

19   Adanu,  IM  Mass.  H9,U9,  nil  r.B.,ISS3,i>.eN. 

IS  Pomer.BiT.lJUcli.jB  IDi  Chltt«iiaea>.3cheraiBriioni,MKIeI». 

IJ   DBQ™w,JHo.App.l2),13a;(oniiorlyOierewasaa£atule!  Doyle, 

18  Parsons.  BN.H.»9,ai7. 

Sim,  UO:  Cadd.  2  Jataoa.  6b!  \h,  'lU;  Tnrrell.'a  Jobos'  ^b.  Xll.  aA; 
Kli,  1  Jidins.  Cli.  lOS.  IM.    SsaCodoPro.  leea.U^^' 

H  Beesr.Watan.fWatts,  N.eJiYDhev.  Bamlti.lKna.  3U. 

11   SaTBni,ItI.O.Obaa.4Sl,U2i  SouleSiZn.C.  Cban.399i3M. 

S  B.  S.  U8ll,n.lM,l39',  Hunter,  1  n.Ap.ua:  Fas.!  III.App.4Il, 
«■!;  AoEelo.  U  In.  211 ;  Ibis  by  net  o[  im :  Ibo  old  net  vr.v  reiieiiled  Id 
ImLuia  torn  time  no  actinn  woald  lie:  Trotter.  17  n\.iie.  ill;  a  to 
oldBcl.HisWable.11IU.ItUI,Sll)  Babbitt,  eniU.  371,3791  Ueuuu.  lit  III. 

a   ScanbDro',  M  Ind.  !7I»,  IMi  Cbapman,  U  luL  3M,  197;  FlaebB,  I 

BiMkt.iMi  as.i8Ki,sssiK-aui. 

11  Keen,  31  Md.  !1, 23;  Halias  n.  Franelacus,  ?  Bland,  5H,  set-US; 
FDmsbillcUurray,  IBland,*;-!,  (83:  Jamison,  4  Hd.Cli.'^i.'^S;  Dmi- 
TiDck.  3  MO.  Cb.  141^  119;  Craua  v.  HpgluiilH,  1  atil  It  J,  tua.  <»:  0;il- 
irltb.lHar.  A  UuH.  in  i  Wrlgbt,  3  uL  4»,  119:  Bav.  CuUe,  laii.arc 

3i  MlUer.lN.J,  En.  196,589:  Yulfl,  10  N.J. Eq.  131  IIS;  Coiy.llN.J. 
Eli.*»j  AiiabiilB,lfltJ,  Jri3q.l63,lM;  Vau  Arsdelen, 34  N.  Jl  lij.  338, 

»  Battey,  lB.I.3tl.!U. 

«   Nlce1y.3Head,lM.  laii  Blcbudwo  r.  Wllsoo. S Terg.  87, 71. 
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. 29   Glover,  16  Ala.  440, 447;  Qanand,  38  Cal.  aes,  272;  Purcell,  4  Hen.  A 
H.  507, 611. 

30    Kinsey.  37  Ala.  373, 87»;  Wnty,  33  Ala.  187, 189;  GlOTer,  16  Ala.  4fO, 


447. 
31 
32 


Galland,  38  Gal.  265, 272. 
Graves.  36  Iowa,  310, 313. 


33  Bntler,  4  LItt.  201,  205:  GrllBn,  8  Mon.  B.  120, 121;  Gaines,  9  Mon. 
B.  2?it  2H9;  Logan,  2  Mou.  B.  142;  Lockridge,  3  Dana,  28;  Bogstn,  A 
I)ana,3u7. 

34  Garland,  50  Miss.  6^4, 716 ;  Shotwell,  27  Miss.  630, 633. 

35  Walllngsford,  6  Har.  &  J.  485, 488;  supra,  n.  24. 

36  Anon.  1  Hayw.  (N.  G.)  347;  Spiller,  1  Hayw.  (N.  G.)  482. 

37  Bascom.  Wright,  632,  634;  Qnestel,  Wilgbt,  491;  D'Amsnont,  4 
Law  Bep.  N.  S.  311, 821. 

38  Jelineau,  2  Desans.  Eq.  45,  50;  Anon.  2  Desaus.  Eq.  198,  207; 
Greenland  r.  Brown,  3  Desaus.  £q.  196:  Pratber,  4  Desaiu.  jEki.  33,  43: 
Bbame,  1  McGord,  197,  205;  Mattison,  1  Strob.  Eq.  387,  388;  Prince.  1 
Bich.  £q.  2d2, 287, 289;  Converse,  9  Bicb.  £q.  535, 570;  Hair,  10  Bleb. £q. 
163,172,176. 

39  Stringf ellow,  30  Tex.  570, 573. 

40  Almond,  4  Band.  662,  667;  Purcell,  4  Hen.  A  M.  507, 511;  Carr,22 
Gratt.  168. 173. 

41  See  Glover,  16  Ala.  440,  443,  444;  Garland,  60  Miss.  694,  701-706; 
Head,  3  Atk.  547,  550^  Whorewood,  1  Bep.  Cb.  223.  224:  Colmer,  Moe. 
118, 121 ;  Gardner  r .  Walker,  1  Strange,  503 ;  Lasbroofe  r .  Tyler.  1  Bep.  Gb. 
44;  Oxendeu,2  Vern.4i3;  Nlckols  r.  Dan  vers.  2  Vern.  571;  Williams  v. 
Callow,  2  Vem.  752;  Ball  r.  Montgomery,  2  Yes.  Jr.  191,  195;  Hobbs  r. 
Hall,  1  Cox,  445;  Wilkes,  2  Dick.  791;  Duncan,  19  Yes.  394;  1  Foub.Eq. 
96, 97;  post,  §  362. 

Anon.  2  Desaus.  £q.  196,  207.   See  Walllngsford,  6  Har.  &  J.  485, 


42 

489. 

43 
44 

45 


Head,  3  Atk.  517;  post,  %  190. 
Stanborougb,  60  Ind.  275, 279. 
Parsons,  9  N.  H.  309,  317,  328. 


See  Stewart  A  Carey  Husb.  A  W. 


art.  21 ;  Wiles,  3  Md.  1 ;  Guild,  16  Ala.  121 ;  Blevens  v.  Buck,  26  Ala.  292; 
Equity  of  Sbttlbment. 

46  Ansbutz,  16  N.  J.  Eq.  162, 163.    See  Bums,  60  Ind.  259, 260. 

47  Head,  3  Atk.  547 ;  Miller,  1 N.  J.  Eq.  386. 390;  Almond,  4  Band.  662. 
667 ;  post,  S 190;  same  rule  as  to  necessaries:  i  180,  n.  25. 

48  Babbitt,  69  m.  277, 279. 

49  Habr,  10  Bicb.  Eq.  163, 172;  Bbame,  1  McCord,  197, 205. 

50  Glover,  16  Ala.  440, 447. 

61  Lockridge,  3  Dana,  28;  Bascom,  Wrigbt,  632, 634. 

02  Po«,  S 180,  n.  27.   But  see  Protber,  4  Desaus.  Eq.  33, 48. 

63  Graves,  36  Iowa,  310, 313. 

64  Boggess,  4  Dana,  307, 309;  Cray,  32  N.  J.  Eq.  25, 27. 
66  Angelo,  81  111.  251, 254;  Boggess,  4  Dana,  307, 309. 

66  Slack,  Dud.  (Ga.)  165;  Carr,  22  GraU.  168, 173. 

67  Wable,  71  lU.  510, 513. 

68  Converse,  9  Bicb.  Eq.  535, 570;  infra,  n.  6, 
.    66  Wray,33Ala.]87,189. 
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flO  HUler,  I N.  J.  Eq.  m,  890;  Hoores^  16  N<  J.  Sq.  276;  supra,  n.  47. 
61    Keerl,  34  Md.  21, 25, 26;  post,  §  36fi. 
.  68   Pro:  YreektacU  IS  K.  J.  M*  *i*  ^'i  eontrat  Foss,  2  Bl.  App.  411, 4U. 

63  See  Yule,  10  N.  J.  £q.  138;  Ansbute,  16  N.  J.  Eq.  162;  Anon.  1 
Hayw.  (N.  C.)  347, 349;  Peltier,  Har.  (Mich.)  19, 29;  post,  S  377. 

64  Greenland  v.  Brown,  1  Desaus.  Eq.  166, 200 ;  post,  §  377. 

65  Anon.  2  Dettius.  £q .  198,  ^ ;  post,  SS  329, 370. 

66  Gaines,  9  Mon.  B.  299,  299;  post,  §  329. 

67  Anon.  1  Desaus.  Eq.  113, 114.   See  Whorewood,  1  Bep.  Ch.  228. 

68  Wallingsford,  6  Har.  &  J.  485«  488;  Hewitt,  1  Bland,  101;  AnoiL  2 
Desaus.  EqVl98;  Protber, 4 Desaus.  Eq. 33;  Purcell, 4  Hen.  & M. 607. 

69  Gaines,  9  Mon.  B.  295, 299. 

fO  Anon.  1  Hayw.  (N.  C.)  347,  848. 

71  See  Davis,  90  Pa.  St  131, 132;  Jones,  90  Pa.  St.  431, 438. 

72  Post,  ohap.  zzxviU.,  S  367. 

73  Biebardson  v.  Wilson,  8  Tetg.  67,  77;  Crane  «.  Meglnnis,  1  Gill  A 
J.468>474. 

§  180.   A  "wif  e'B  pledge  of  her  hueband'e  credit— 

1.  A  husband  is  bouDd  to  support  his  wife,i  uuless  she 
has  forfeited 3  or  waived*  this  right,  or  has  adequate 
means  of  her  own.^  When  he  is  so  bound,  but  neglects 
to  support  her,^  or  to  pay  ^  her  an  adequate  7  allowance 
whereby  she  may  support  herself,*  whether  they  are  liv- 
ing together^  or  apart,^  she  may  pledge  his  credit  for 
necessaries,^  and  he  is  bound  to  reimburse  any  one  sup- 
plying her  with  such.^  In  such  cases  the  husband's 
liability  is  due  to  tho  fact  of  his  marriage,^^  and  he  oan- 
i^ot  relieve  himself  thereof  by  prohibiting  his  wife  from, 
pledging  his  credit, ^^  or  by  a  general  newspaper  advertise- 
ment that  he  will  not  b«  liable  for  her  debts,  ^<  or  by 
special  notice  to  the  party  who  supplies  her  not  to  give 
her  credit.  !• 

2.  A  husband  is  not  thus  liable  by  the  fact  of  his  mar- 
riage if  the  wife  has  sufficient  means  of  her  own,i7  or  is 
supported  by  some  one  else,^*  or  if  he  duly  pays  her  an 
adequate  allowance,^  or  alimony  which  has  been  award- 
ed by  a  court;  ^  or,  it  seems,  if  the  party,  in  supplying 
the  necessaries,  looked  for  payment  entirely  to  some  one 
else.^  By  a  bare  deed  of  separation  a  wife  does  not 
waive  this  right,^  but  only  by  agreeing  upon  an  adequate 
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allowaxioe  which  is  duly  pald.^  A  wife  forfeits  this  right 
by  wrongfully  leaving  her  liusband,  against  his  will;^ 
bat  not  by  leaving  him  with  his  consent,^  or  on  account 
of  his  cruelty »28  adultery ,27  indecent  conduct,28  or  any 
cause  which  would  justify  her  in  leaving  his  bed  and 
board  ;^  nor  if  her  husband  has  causelessly  put  her  out 
of  doors  ;W  nor  if  after  wrongfully  leaving  her  husband 
she  had  honesitly  offered  to  return  to  him.*^  So,  too,  she 
forfeits  it  by  her  adultery  ^  committed  while  living  with 
her  huBband,  if  he  separates  from  her  on  that  acx;ount;  ^ 
but  not  if  he  continues  to  live  with  her,^  or  otlierwise 
condones  it;>6  or  committed  while  living  apart  from 
him,M  though  the  separation  was  his  f ault.^ 

3.  Necessaries  in  this  connection  are  articles  bona  JUU 
purchased  for  use  and  not  for  ornament,  which  are  really 
needed,  and  which  are  consistent  with  the  social  position 
and  condition  in  life  in  which  the  party  moves.^  They 
may  consist  of  food,^  clothing,^  lodging,^  rent  of  house,*^ 
furniture, *•  medical**  or  legal**  services,  etc.**  Money 
loaned  to  the  wife,  even  if  used  for  necessaries,  is  nut 
regarded  as  a  necessary;  *?  and  at  law  the  party  who  ad- 
vances it  lias  no  remedy  against  the  husband;*^  but  in 
equity  he  may  recover  as  though  he  had  supplied  the 
necessaries  purchaeed  with-it.*^  For  his  wife's  funeral 
expenses  a  husbahd  is  aMays  liable,^  though  at  the  time 
of  her  death  she  lived  apart  from  him  by  her  fault,^^  and 
though  she  left  an  estate.*^ 

4.  The  wife's  right  to  pledge  her  husband's  credit  which 
is  based  upon  his  marital  duty  to  support  her^  must  be 
distinguished  from  her  analogous  right  which  is  based  on 
his  holding  her  out  as  his  agent. ^  In  the  latter  case  his 
liability  is  a  mere  question  of  fact,^  and  he  cannot  be 
held  responsible  unless  he  has  expressly  or  inii)liedly,  by 
prior  mandate  or  subsequent  ratification,  authorized  her 
to  pledge  his  credit,  or  has  so  conducted  liimself  as  to 
^top  him  from  denying  his  authority;^  in  such  cases  he 
is  liable  not  only  for  necessaries,  but  for  any  purchas 
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which  he  has  so  ordered  or  to  which  he  has  so  assent- 
ed.67 

1  Litson  V,  Brown,  26  Ind.  489, 491;  Garland,  80  Miss.  694, 715;  cmte, 
SS 174, 176, 177, 178, 179. 

2  Dixon  V.  Hurrell,  8  Car.  A  P.  717, 719;  Atlcyns  v.  Pearce,  2  Com.  B. 
N.  S.  7(53, 765, 89  Eng.  0.  L.  763, 765;  in/ra,  n.  24-37. 

3  Biffin  V.  Blgnell,  7  Hurl.  &  N.  877, 878 ;  Crittenden  v.  8chennerhom« 
39  Mich.  661, 664;  infra,  u.  22, 23. 

4  Richardson  r.  DTit>ols,  18  Week.  R.  62,  63;  Clifford  p.  Laton,  1 
Moody  &  M.  102, 104;  Dixou  v.  Hurrell. 717. 719, 720;  Licldlow  ».  Wllmot, 
2  Stark.  88, 89;  Freestone  v.  Batcher,  •Car.  A  V.  643,  88  £ng.  C.  L.  269, 
272;  Thompson  r.  Hervey,  4  Burr.  2177,  2178;  KIn»ey,  37  Ala.  393,  396; 
Fi-edd  t'.  Eves,  4  Har.  (Del. »  W*,  887;  Litsou  r.  Bro\ni,  26  lad.  489, 492; 
Mahew  v.  Thayer,  8  Gray,  172, 173;  iHket  n,  Barney,  8  .lohns.  72;  Cun* 
ningham  t>.  Irwin,  7  Serg.  &  R.  247, 259, 260;  ir(/ra,  n.  17-20. 

5  Norcross  v.  Rodgers,  30  Vt.  588, 590 ;  Boulton  v.  Prentice,  2  Strange, 
1214. 

6  Collier  v.  Brown,  8  Post.  &  F.  67,  69;  Harris  «.  Davis,  1  Ala.  689. 
661;  Crittenden  V.  Schermerhoru,  39  Mich.  661, 665;  Baker  v.  Brown,  8 
Johns.  72. 

7  Hodgkinson  v.  Fletcher,  4  Camp.  70, 71 ;  Emmett  v.  Norton,  8  Car. 
&P.41fi;  Baiier  v.  Sampson.  14  Coin.  B.  N.  8.  383;  Cany  v.  Patton,  2 
Ashni.  140;  Pearson  v.  Darrmgtou,  32  Ala.  227,  248;  Fredd  v.  Eves,  4 
Har.  (Del.)  385, 387. 

8  Thome  r.  Kathan,  51  Vt.  520,  523;  Debenham  v,  Mellon,  L.  B.  5 
Q.  B.  D.  394,  L.  B.  6  App.  C.  24. 34. 

9  Debenham  v.  Mellon,  L.  R.  5  Q.  B.  D.  394,  398. 

10  Pearson  v.  Darrington,  32  Ala.  227,  243. 

11  Debenham  v.  Mellon,  L.  B.  6  App.  C.  24, 34. 35.  L.  R.  5  Q.  B.  D.  3!)4, 
397, 1880,  leading  case;  Pearson  v.  Darrington,  32  Ala.  227, 243;  Heney  v. 
Sargeant,  54  Cal.  SUS,  398;  Keuyon  t>.  Faxris,  47  Conn.  510,  514,  36  Am. 
Rep.  86;  Kotch  r.  Miles,  2  Conn.  6.18.  640;  fVedd  v.  Eves,  4  Har.  (Del.) 
385,  387;  Schuuckle  v.  Blennan,  89  III.  454,  457:  Ijitson  v.  Brown,  26  Ind. 
4tt9, 491;  Addison  v.  Bowie,  2  Bland,  619.  626;  Mahew  9,  Thayer,  8  Gray, 
172, 175;  Crittenden  r.  Schemierhoni,  39  Mich.  661,664;  Spaim  v.  Mer- 
cer, 8  Neb.  8d7;  McGahey  v.  WilllauM,  12  Johns.  293,  295;  Walker  v. 
Simpson,  7  Watts  &  S.  83, 89;  Thome  v.  Kathan,  51  Vt.  520, 523. 

12  Zeigler  v.  David,  23  Ala.  127, 137;  Keuyon  v.  FeutIs,  47  Conn.  510, 
514, 36  Am.  Rep.  86. 

13  Addison  v.  Bowie,  2  Bland,  619, 626;  Harris  v.  Morris,  4  Esp.  41, 42; 
Simon  V.  Scott,  53  Cal.  74. 

14  See  Harrison  v,  Grady,  17  Week.  R.  139, 140;  Forristall  v.  Lawson* 
34  L.  T.  N.  S.  903 ;  Simon  r.  Scott,  53  CaL  74. 

15  Harris  t;.  Morris,  4  Esp.  41,42. 

16  Dixon  V.  Hurrell,  8  Car.  &  P.  717, 720;  Harrison  v.  Grady,  17  Week. 
R.  139.  140;  Boulton  v.  Prentice.  2  Strange,  1214.  Note  the  difference 
between  these  cases  and  cases  or  agency  In  fact,  in  which  such  notice 
Is  a  good  defense:  Jolly  v.  Bees,  15  Com.  B.  N.  S.  628:  Debenham  r. 
Mellon,  L.  R.  5  Q.  B.  D.  394, 398, 399, 402,  L.  R.  6  App.  C.  24, 31. 33, 35. 

17  Richardson  v,  Dubois,  18  Week.  R.  62, 63 ;  Kinsey,  37  Ala.  393, 396; 
supra,  u.  4. 

18  See  Liddlow  v.  Wilmot,  2  Stark.  86,.  89;  cases  In  n.  4. 

19  Reeve  v.  Conyngham,  2  Car.  &  K.  444;  Pearson  v.  Darrington,  8S 
Ala.  222, 243 ;  in/ra,  n723. 
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so   Crittenden  I.  SchenniTboni,seMlrh.661,«Hi  Hare  r.  Gibson, 12 
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■inltb,  fl  lis.  14;  CoDli  r.  Lliiau,  M  Miss.  MS;  BiauimeiB  t.  Macaiub.  2 
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BurreU.  B  Car.  A  P.  117.  US;  CMOS  lu  seit  note. 

33  FeaTsonii.DurlD3t(>n,91Ala.  2!l,M3i  andMeOsardc.Danifanl, 
I  Betw. N. P.a-je:  MaffiSieut. Ljon,  1  &«.  *  F,  «1,  «2;  Blnia  r.  Bin^ 
nell,  7  HurL  tt  K.  BIT,  878;  Hudgkluaoa  v.  Fleccber,  4  Canib.  7tt,  "I; 
JcAnaou  V.  Biunusr,  il  L.  J.  EiT  3al  i  Emmett  i>.  Norton.  8  Car.  It  P. 

B.  N.  e!  Ib3,  ?U9.  S»  Kiig.  d  L.  7^3, 7wi  Heney'ii.  Bugeati  H  CoL  '3W.US.' 
Brown,Btjm,il9,aM. 
24   Schnuckle  t,  Jtlerman,  S»  Dl.  (H,  497;  itnd  see  Hludley  v.  V/eit- 

Seatb,  0  Uaro.  /t  U.  nU,  213;  Buan  e.  BiKnEll.  I  Hurl,  je  N.  B77.  mi; 
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W  DBbMiliam[,Menon,l..B.eAnp.  0.24,  3S;  Johnson  r,  Bunmer, 
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Xtaa>'er,  8  Qisy.  IT!,  I7S:  Tbome  >.  Katban,  U  Vt.  020.  ^ 

SS  DPbeutaam  r.  IHeTlon,  Ii.  1(.  A  App.  C-24,  J9;  Smery,  1  Yonnge  A 
J.UI.MKI;  Harwooi)v.Heder,SI^imi:Ji!l;  Klnsey.MAIa.lM;  Uataen 
e. TImyer, 8 Gray,  171. i;Si  Buovcrip.B]aJr,2tN. J.Lsi.  W;  reasonalils 
apprefienalon  enoiubi  lluullslun  r.  Siultli.  3  Slug.  127, 139)  MallaUeu  v. 
iS'^it  1  Fast.  Sl  F.  Ul,  43'.'. 
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M.V,  -m.  ana  caaes  cited. 

32  Oiarrt  v.  Damford.  1  Bel,  N.  P.  529;  AUmu  g.  Fearce,  3  Com.  B, 
K.  B.  IK),  7(17,  ai)  lius-  (!.  t.  7U,  561;  oitK,  S  178. 

W   Hanlleii.Gfant,BCar,*F,112,(17. 

M    HouUsloD  t,  Smltti,  3  Bins,  i^.  IN. 

U   Harrl9i>.Mon'l3,4£3p.«l,42ip<u(,iS3l>7-3I2. 

M  Cooper  e.  Lloyd,  d  Com.  B.  N.  il,  G19, 639,  M  Eug,  C.  L.  918,  K3. 

17    Govler  c.  Hancock,  s  Teim  Bep.  BOa,  BM. 

M  Fcleni.  Fleming,  SAIeea.  A  "W.  42,  49:  Moatagne  c.  Benedict,  2 
Biiiltb  L.  U.  [7^71;  IWbentaam  r.  Mellon,  L.  B.  9  Q.  B.  D.  394.  SSl; 
Zclalet  t.  DnvW,  S)  Ala.  337,  243;  fit.  Jolinff.  Bron.wn, « Conn.  79. 76; 
r.  Te^n"''l'i'S(jin.  IT7;  Wood^o.  O^KelieJ^Tcusii.  m.  m;  i^u.Sh  o. 
Uavis,  49  N.  H.  Uii;  i.rBiiag  I.  MoJtilec.  23  Pa.  St.  19il,  IM;  Black  v, 
Bryan.  18  Tet  453. 

n  WaJterD.  Blmpson,  IWatlB  A  S.  Bi,89, 

a  Freestone  i.  Butclier, »  Uar.  &  P.  <H3, 38  Fag.  C.  L.  269,  27L 
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41  Walker  v.  SimpBon,  7  Watts  &  S.  88, 89. 

42  Rotch  V.  Miles,  2  Conn.  638, 649. 

43  Hunt  r.  de  Blaquiere,  3  Moore  A  P.  106, 118;  Heney  v.  Sarsent» 
54  Cul.  396, 898. 

44  Harrison  v.  Grady,  14  Week.  R.  139, 140;  Zeiffler  p.  David,  2S  Ala. 
227,  24;i;  Ootlinm  v,  Lee,  24  Ala.  380:  Bevler  v.  Galloway,  71  lli.  61i7: 
Harttinanu  v.  Tegart,  12  Kan.  177;  spaim  v,  Mercer,  8  Neb.  J67;  but  wx 
quack  doctor :  Wood  v.  O'Keiley,  8  Ciuli.  406, 408. 

45  Wilson  V.  Ford.  37  L.  J.  Ex.  60, 63{  ftayUso.  Watkins,  10  Jtir.  N.  & 
1 14 ;  WiUiauis  v.  Fowler,  McClel.  &  Y.  m 

46  More  fully  discussed  nndcr  Wife  ab  Husbaitb's  Agvitt.  A 
pew  in  church  is  not  a  necessary:  St.  Joim  v,  Brousou,  40  Conn.  7ft.  76. 

47  Carle  p.  Peale,  Salk.  886:  Knox  v.  Bushel,  3  Com.  B.  N.  S.  334. 838: 
-Paule  V.  Goding,  2  Post.  &  F.  fiSd:  ZeV?ier  v.  Da/id,  29  Ala.  127.  188; 
Gilbert  v.  Plant,  18  Ind.  308,  3U;  Walker  v.  Slnipson,  7  Watts  A  S.  83, 

43    Knox  V.  Bushel,  3  Com.  B.  N.  S.  334, 388;  and  cases  in  next  notcf. 

49  Kenyon  v.  Farrls,  47  Conn.  610, 614, 86  Am.  B«p.  86;  and  see  Har- 
ris v.  Lee,  1  P.  Wms.  482,  483;  Deare  p.  Soutten,  L.  R.  9  Eq.  151, 164; 
Jenuer  p.  Morris,  3  De  Gex,  F.  A  J.  45, 52 ;  Zelgler  p.  David,  23  Ala.  127, 
139;  Walker  p.  Simpson,  7  Watts  &  S.  83, 89. 

50  Jenkhis  p.  Tucker,  1  Black.  H.  90;  Patterson,  60  N.  T.  574, 583. 

51  Bradshaw  p.  Beard,  12  Com.  B.  N.  S.  344;  post,  $  189,  n.  29. 

52  Sears  p.  Giddey,  41  Mich.  590, 592 ;  Garvey  p.  McCue,  8  Redf  .  818, 
815. 

63  This  section  treats  only  of  this  rU?ht  which  arises  from  the  htuT 
band's  breach  of  duty;  the  rest  of  the  subject  will  be  fully  dlacusaed 
hereafter. 

54  See  Debenhftmp.  Mellon,  L.  B.  5  Q.  B.  D.  894,  397-404,  Mar.  1880, 
amrmed  L.  R.  6  App.  C.  24,  31-37,  50  L.  J.  Q.  B.  155, 157*161,  Nov.  lasO, 
Alb.  L.  J.  July  31st,  1880;  10  Cent.  L.  J.  341. 

55  Id.  6  App.  C.  33, 5  Q.  B.  D.  390. 

56  Id.  5  Q.  B.  D.  402. 

67  See  WaithJnan  v.  Wakefield,  I  Oamp.  120;  Morgan  p.  Glietwynd,  4 
Fost.  &  F.  45L 
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CHAPTER  XXIV. 


BY  OONTEAOT. 

SI8L  Change  of  penonal  status  by  contiact. 

i  182.  Cbange  of  property  rights  and  obUgstloQB  hf  oontiMta 

1181.  Validity  of  contract  depends  on  what. 

SI84.  YaUdity  as  to  public  poUcy. 

S 189.  Validity  as  to  special  statutes. 

S188.  VaUdlty  as  to  marriage  disabilitlea. 

4  187.  Validity  as  to  consideration,  fraud,  etQ» 
S188.  Parol  contracts  of  separation. 

5  189.  Deeds  of  separation,  validity  of. 
SISO.  I>eedsQf8epan^tiop,eirectof. 

S 191.  Deeds  of  separation,  avoidanqe  of. 
S 198.  Deeds  of  separation,  as  to  children. 

§  181.   Gkange  of  mandage  status  by  oontraotj— 

A  husband  and  wife  cannot  by  contract  destroy  their 
status  as  married  peTsons,^  but  to  a  certain  extent  they 
may  modify  it  as  to  each  other  ^  and  as  to  the  commu- 
nity.* Thus  a  husband  cannot  by  consent  enable  his  wife 
to  contract  as  if  unmarried,^  or  to  sae^  or  testify;^  nor 
can  a  wife  by  mere  ^  consent  relieve  her  husband  of  bis 
obligation  to  support  her,^  or  enable  him  to  marry  an- 
other woman.*  But  by  contract  they  may  give  up  their 
rights  to  each  other's  society,^  and  by  renouncing  his 
marriage  rights  a  husband  may  enable  his  wife  to  act  as 
a  feme  boU  in  contracting,  suing,  etc.^  The  marriage 
status  is  controlled  by  the  State,^  and  any  contract 
affecting  it  must  not  conflict  with  public  policy .^  The 
State  is  a  party,  and  must  also  consent.^^ 


Encesuppoees  marriage  can  be  dissolved  by  consent " :  Lapp,  4S  Mich. 
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S    />o«/.  SS 184, 188, 190. 
8    i>Mf,SS  184,188,180,  in. 

M.  A-  D.-14. 
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§§  182-183  %r  coKTBAOT.  4S9 

4  IfarsluUl  V.  Button,  8  Term  Bep.  545,  646;  Parker  v.  Lamt>ert,  H 

Ala.  89, 91. 

5  Beacb.  2  HQl,  260, 262,268. 

6  St.  John,  11  Yes.  Jr.  525, 529.   Coa8alta$Ue,n9i,lS3;  poti,iU9. 

7  Not  unless  she  bas  receiyed  a  yaluable  coosideration :  ante$  SS 176. 
179, 180;  post,  i  190. 

8  Ante  A  116;  pott*  Sm, 

9  See  Lapp,  43  Mich.  2S7, 288. 

10  Thomas  v,  JBverard.  6  Hurl.  &  N.  448,  402;  Ibrlow,  77  HL  688, 686t 
Hitner,  54  Fa.  St.  110, 114, 116;  pott,  S  IW- 

11  Ante,  i  111, 

12  Strader  r.  Graham,  10  How.  82,  98;  on/e,  SS  17, 15»  187;  pott,  SS  1M» 
201.215,216,327.  •"     . -^       ij— ,  «   --# 

13  Pott,ilU. 

14  People  p.  Dawell,  85  Mich.  245, 267.   Seepotf,  S827. 

§  182.  Change  of  property  rights  and  obllgattons 
by  contract.— A  liosband  and  wife  may  In  general  i  by 
mutual  contract  modify  indefinitely  their  property  righta 
and  obligations.^  Thus,  a  husband  may  relinquish  his 
right  to  his  wife's  earnings,*  or  a  wife  her  dower  in  her 
husband's  realty,^  or  either  all  rights  in  the  other's  prop- 
erty of  any  kind.6 

1  See  S%  185, 186.  This  subject  belongs  to  *'  Marrfaige  Bights  "  ratber 
than  to  "Marriage  and  Divorce";  contracts  between  husband  and 
wife  are  not  treated  In  this  volume  except  so  far  as  they  are  connected 

with  SUPABATIOir. 

2  Robertson,  25  Iowa,  850, 852, 354;  pott,  SS  183-190. 

3  Pinkston  v.  Lemore,  31  Ala.  806, 811 ;  Donovan  v.  Sherlden,  87  N.  Y. 
Sup.  256, 262. 

4  By  statute  usually :  Owens  v.  Bank,  81  Md.  825;  Glenn  «•  C]arke,<8 

Ma.580. 

5  DIUlnger,35Fa.St.8S7,861. 

§  183.  Validity  of  contract,  hovir  determined^-* 
A  contract  between  a  husband  and  wife  may  look  to- 
wards a  change  in  their  personal  status,i  or  in  their  prop- 
erty rights,^  or  in  both.  By  the  common  law,  husband 
and  wife  being  regarded  as  one  person,  they  could  not 
contract  together  at  all;''  and  the  integrity  of  the  mir- 
riage  relation  being  more  an  object  of  public  policy  than 
the  happiness  and  welfare  of  individuals,  a  husband  and 
wife  who  had  separated  by  consent  could  on  the  applica- 
tion of  either  of  them  be  compelled  to  cohabit.^    To  a 
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certain  extent  these  principles  of  the  common  law  still 
prevail,  so  that  the  validity  of  a  contract  between  bus- 
band  and  wife  may  depend  not  only  (1)  on  its  considera- 
tion, its  freedom  from  fraud,  etc., <  and  (2)  special  statutes 
relating  to  it,  as  other  contracts  do,*  but  also  upon  (3) 
the  capacity  of  husband  and  wife  to  contract  with  each 
other,7  and  (4)  public  policy.* 

1   Jnie,%m. 

8  AfU€,%lSi, 

9  Hartin,lMe.aM,89eii)Oi/,Sl88. 

4  Mortimer,  2  Hagg.  Const.  tlO,  818, 4  Eds.  EC.  fi4S,M7;pMl,SlMi 
6   Swltzer,  26  Oratt.  674,  W2;  post,  S 187. 

6  Iionton  v,  Crosby,  M  Iowa,  478,  480;  pod,  S 18S. 

7  PoiftSlSO. 

8  Pa<M187. 

§  184.  As  to  public  polio7.-~The  law  favors  mar* 
Tiage,^  and  just  as  any  contract  not  to  marry  ^  or  to  prevent 
marriage  is  against  public  policy  and  void,*  so  any  con« 
tract  the  object  or  effect  of  which  is  to  defeat  the  ends  of 
marriage  is  also  against  public  policy  and  void.^  There- 
fore, in  general,  any  contract  between  husband  and  wife 
to  be  divorced,*  or  to  live  apart,*  is  void ;  as  is  also  a  con- 
tract by  a  parent  to  relinquish  or  shift  all  rights  over  a 
<^ild.T  But  while  a  contract  to  separate,*  or  a  contract 
or  clause  in  a  contract  contemplating  the  contingency  ^  of 
a  future  separation,  is  void,^<^  and  while  a  contract  by 
which  a  party  absolutely  gives  up  his  child  is  also  void,^ 
a  contract  settling  in  a  reasonable  and  equitable  ^  manner 
the  rights  of  the  parties  over  their  property^  and  their 
children,^^  in  view  of  a  separation  which  has  taken 
place,"  or  which  is  actual  and  is  immediately  to  take 
place,^  may  be  binding,!^  although  it  provides  that  the 
parties  shall  in  no  real  sense  be  husband  and  wife.^* 

1    Ante»%V2S. 

3  Ante, ^28, 

5  Ante,  %l  90,  tl. 

4  See  Cocksedge,  14  Bim.  244,  247:  Cartwright,  S  Do  Oex,  ULA  O, 
882, 9<)1:  Klchoil  vTjones, 86 Law  J.  Ch.  &MvH.  v.  W., 3  Kay  &  J.  38^, 
188;  St.  Jubn,  11  Vflo.  Jr.  m,  688;  Procter  v.  Boblnsou,  85  Bear.  3%>,  83&i 
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^ramptoB,  4  Bear.  < 

VarshaU,  L.  B.  5  P. 

Mon.  B.  37U;  Touruey  v.  ^w.^.^.. , .  ^^ww.yj^^^^.,w-r., .^,  x/^^u.^  .  «  ...^» 

Eci.  15d,  IM:  McKtiuiian v, riitUlp3,6  Whart.  571, 676;  Smith  r.  Kuowles, 

2  Oraut  Cas.  413, 415;  Switzer,  2<>  Gratt.  574, 578, 560;  in  these  cases  the 

qiieatiuu  is  (lls>eu8tiea  fMim  the  various  standpoints. 

,  5   Hope,  3  Jar.  N.  8. 454, 456;  Goodwin,  4  Day,  843, 351;  Mackenbnig* 

2b  lud.  139, 140;  Mansneld.  Wright,  284. 

6  SuprUf  u.  4;  constilt  Bindley  v.  MtiDony,  Ii.  B.  7  Eq.  34S.  346; 
Duinoiit  r.  Fitley,  7  Price,  577;  Donchouquette,  1  Mo.  666;  CaUuns  v., 
Ldug,  22  Barb,  hi,  luS. 

7  Vansittart.  2  De  Gex  &  J.  249. 256, 259;  Mandeville,  10  Yes.  Jr.  51, 
50;  ILimilton  v.  Hector,  Law  B.  13  £q.  511, 520:  Swift,  11  Jur.  M.  S.  148, 
14);  Besant, L.  B.  1 1  Ch. D. 508, 511 ;  Beasant o.  Wood, L. B.  12 Ch. D. 005, 
6i5. 628;  Hupe,  3  Jur.  N.  S.  454,  456;  St.  John,  U  Yes.  Jr.  526, 680.    See 

pviit  i  192. 

8  Supra,  n.  4, 6. 

9  Hltuer,  54  Pa.  St.  110,  H4, 

10  Duraut  v.  Tltley.  7  Price,  577;  McKee  «.  Beynolds,28  iQWft,  078, 
586 ;  Gaiues  v.  Poor,  3  Met.  ( Ky.)  503, 507  ;Fox  «.  Davis,  1 13  Mass.  255,  WJ ; 
Bandall.  37  Mich.  563, 571 ;  Florentine  o.  Wilson,  Hill  &  D.  Supp.  808, 9b5; 
Poupio  V.  Merceiu,  8  Paige,  47. 68;  may  be  valid  if  separation  is  to  take 
place  only  with  approval  of  tmru  mrty :  Bodney  v.  Chamben,  8  lEaat, 
203,  294;  Chambers  v.  Caulfield,  6  JE^t,  244,  255;  SoiUeux  v.  Herbst,  2 
Bos.  &  P.  444, 445. 

11  Supra,  n.  7. 

12  Swift.  U  Jur.  N.  S.  148, J49:  Hamilton  v.  Hector,  Law  BL  IS  £q. 
511, 520;  walker,  9  Wall.  743;  Fox  p.  DsvlS,  113  miss,  255,  ^;  BandaU; 
87  Mich.  563, 571. 

13  MarshaD,  L.  B.  5  P.  D.  19, 23:  Champlln,  Hofl.  Ch.  55, 58;  Loud,  4 
Bush,  453, 461 ;  Hutton,  3  Pa.  St.  100, 104. 

14  See  Hamilton  v.  Hector,  Law  B.  13  Eq.  m,  560;  Swift,  11  Jor.  N.' 
S.  148. 149:  Besant  v.  Wood,  L.  B.  12  Ch.  D.  .605.  625;  it  is  the  welfare 
of  the  child  which  is  considered:  Besant,  L.  B.  11  Ch.  D.  508, 511;  suprm; 
n.  7;  pojl^$l92.  , 

15  Gaines  v.  Poor,  3  Met.  (Ky.)  503, 507 ;  Loud,  .4  Bush,  453, 457 ;  Dapre 
V.  Beiu,  7  Abb.  N.  C.  256, 256.  > 

16  Cal.  Civ.  Code,  §159;  Wells  v.  Stout,  9  Cal  479,  492;  Nichols  «. 
Palmer,  5  Day,  47, 52;  Fox  p.  Davis,  113  Mass.. 255, 257 ;  Bettle  v.  Wilson, 
14  Ohio,  257,  269;  Hitner,  54  Pa.  St.  110, 114;  Buchner  v.  Both,  18  Bleb. 
157, 160. 

17  As  to  effect,  see  $  190. 

18  Thomas  r.  Everard,  6  Hurl.  &  N.  448, 452:  Wilson,  1 H.  L.  Gas.  538, 
0 U.  L.  Cas.  40, 58, 62 ;  Banders  t.  Bodway,  16  Beav. 207,211 ;  Webster, 4 
De  Gex,  M.  &  G.  437. 438;  Besant  v.  Wood.  L.  B.  12  Ch.  D.  6U5.620;  Mar- 
low,  77  III.  633, 636;  Hitner,  54  Pa.  St.  110, 114;  Bowers  v.  Clark,  1  Philip 
Ml,  562;  Converse,  9  Bich.  Eq.  535. 

§  185.  Ab  to  special  Btatutes.— In  some  States,  by 
statute,^  a  husband  and  wife  cannot  by  any  contract 
vary  their  mutual  rights  and  obligations,^  and  this  can  be 
done  only  by  judicial  act.* 

1  La.  Civ.  Code,  1876,  $2427;  Iowa  Br  C.  1880,  S  2208.  « 
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2  Ltnton  v.  Crosby,  84  Iow»i  478«  49Q:  Boar^L  o.  Qaaye,  7  Mod.  B.  U9» 
137;  Barcy  r.  Labennee,  31  La.  An.  404, 40i^;  Gayle,  27  La.  Au.  647. 

S  La.  Civ.  Code,  1876,  SS  94^2437« 

§  186.  As  to  marriage  ^is^tbilitiefl.  ~  Generally, 
even  when  by  statute  able  to  cpntract  with  third  parties,^ 
huaband  and  wife  cannot  at  l^w  contract  directly  wit|i 
each  otber.3  But  equity  recognizes  many  exceptions  to 
this  rule,^  and  has  often  upheld  stipulations  of  the  wife^ 
or  of  the  husband  <>  in  deeds  of  Qeparation,^  though  made 
without  the  iutervention  of  a.third  party.^  Other  courts 
have  held  such  intervention  necessary.^  And  of  course* 
if  the  married  woman  is  unable  to  contract  at  all,  no  exr 
ception  will  be  made  in  the  case  of  a  deed,  of  separation.* 

1  Johnson  v.  Stllllnjs,  35  Me.  ^,  428;  Patterspn,  45N.  H.  164, 1C6; 
White  V.  Wager,  25  N.  T.  328, 3^3;  Wlnans  v,  Peebles,  ffi  N.  T.  423,  4S; 
8weat«.Uailj,8Vt.l87. 

2  Martin,  1  Me.  394^  398;  Frissell  r.  Basier,  19  Mo.  448, 449;  and  cases 
In  this  secilon.  ! 

Z  See  Kesner  v,  Trigg,  96  U.  &  SO,  54:  Pbillips  v.  Meyers,  83  Bl.  67. 69 ; 
Campbell  v.  Oalbreath.l2  Bush,  450, 4ffii  Crooks,  34  Ohio  St.  610,  615; 
Bed&,  87  Pa.su  510, 513. 

4  Robertson,  25  Iowa,  350.  351,  354:  McCabbln  v.  Patterson,  16  Md. 
179, 185;  Garrer  v.  Miller,  16  Ohio  St.  627, 531;  Mutton  v.  Duey,  3  Pa.  St. 
lUO,  104;  Dillinger,  35  Pa.  St  357, 862. 

5  McCubbUxff.  Patterson,  16  Md.  179, 185. 

6  Po«/,S189. 

7  Lewis  V.  Pondsford.  8  Car.  A  P.  687, 691 :  Jones  v.  Clifton,  101  U.  S, 

g5,  228,  229:  Duttou,  30  Ind.  452,  455;  Kobertson,  25  Iowa,  350.  354! 
ntclilns  V.  Dixon.  11  Md.  29.  40;  BandaU,  37  Mich.  663.  572;  Hutton.  I 
Pa.  St.  100,  105;  Bonslaugh,  17  Sers.  &  B.  361. 363;  DiUinger,  35  Pa.  SU 
167, 362;  McKeunan  c.  PUUlps,  8  whart.  571, 576. 

8  Cbapman  «.  Gray,  8  Ga.  341, 344 :  Phillips  o.  Meyers,  82  HI.  67, 69; 
Beed  v.  Beazley,  1  Blackf.  97, 99;  Ooddard  v.  Beebe,  4  Greene,  128. 128: 
Simpson,  4  Dana,  140, 141 :  Caster,  23  Miss.  69,  61 ;  Tourney  v.  Sinclair.  3 
How.  (Miss.)  324, 325;  Mills  v.  Richards.  34  Miss.  77. 83:  Dapro  v.  Relii,  56 
How.Pr.  228, 231:  Bettle v.  Wilson,  14 Ohlo,2d7.268:  Buchnerv. Ruth,  13 
lUcli.  157, 160.  "nie  Missisrippi  and  New  York  cases  bold  such  int^iy 
▼ention  necessary,  tbe  other  cases  only  show  that  such  InterveuUua 
was  had. 

9  Stephenson  «.  Osborne,  41  Miss.  119, 125, 

§  187.  As  to  oonsideratioii,  fraud,  etc.— Tlie  con- 
tract between  husband  and  wife  most  be  free  from  fraud 
or  duress,^  the  character  of  the  relation  and  the  duty  of 
perfect  frankness  being  considered.^  Thus,  where  a  wife, 
being  deceived  as  to  the  value  of  her  rightn,  relinquished 
them  for  a  trifle,  the  deed  was  held  void;>  so,  where  she 
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'separated  and  got  an  allowance  from  her  husband,  intencl- 
ing  to  live  in  adultery.^  There  must  be  a  consideration :  ^ 
as  between  the  parties  the  duty  of  the  hnsband  to  sup- 
port his  wife  is  sufficient  consideration  for  his  promise 
to  pay  her  an  allowance  ;B  but  the  wife  must  have  a  val- 
nable  consideration  for  the  release  of  her  rights;'^  and  as 
against  creditors,  there  must  be  some  valuable  considera- 
tion,^  as  the  release  of  marriage  rights,^  a  promise  by 
third  party  to  husband  to  indemnify  him  against  his 
wife's  debts, w  or  the  abandonment  of  a  suit  for  nullity. ii 
A  deed  in  consideration  of  separation  alone  is  volun- 
tary.^ Usually,  such  a  deed  is  not  a  matter  of  pecuniary 
consideration,  but  a  family  arrangement,  a  compromise 
of  litigated  rights  between  the  parties.^  Beconciliation 
immediately  after  the  execution  of  the  deed  of  separation 
takes  away  all  the  consideration  for  settlements  therein.  ^^ 

1  Evans  v.  Oarrington,  2  De  Qex,  F.  &  J.  481, 492;  Evans  r.  EdiQonds, 
\%  Com.  B.  777, 76  Eng.  O.  L.  775, 783;  Robertson,  25  Iowa,  350.  boi,  852. 
354;  Randall,  37  Micfi.  563, 671 ;  Miller,  16  Ohio  St.  527,531;  Swltzer,28 
Qratt.  574, 582.    But  see  Kendall «.  Webster,  1  Hurl.  &  C.  440, 448, 450. 

2  See  Blerer,  92  Pa.  St.  265;  MlUer,  16  Ohio  St.  627, 532;  anUf  S  38. 
8   See  anU»  S  38, 2;  Pierce,  71 N.  Y.  154. 

4  Evans  v.  Edmonds,  13  Com.  B.  777, 76  Eng.  C.  L.  775, 783;  Evans  v. 
Carrlngton,  2  De  Gex,  F.  &  J.  481, 4.)2. 

5  Wilson,  14  Sim.  405. 422:  Jodrell.  9  Beav.  45, 60:  Phillips  v.  Meyers. 
32  m,  67, 70:  Cropsey  v.  McKlnney,  30  Barb.  47, 56;  Morgan  v.  Potter,  24 
N.  T.  Sup.  403. 

6  Jones  v.  Clifton,  101 U.  S.  225, 228;  Phillips  v.  Meyers,  82  Bl.  67, 70; 
Border,  23  Kan.  391, 892;  BandaU,  37  Mich.  563, 573. 

7  Robertson,  25  Iowa,  350.    See  Switzer,  26  Gratt.  574, 581, 583. 

8  Sherman  «.  Hogland,  54  Ind.  578, 583. 

9  Hobbs  V.  Hull,  1  Cox  C.  C.  445. 446;  RandaU,  37  Mich.  563, 573. 

10  Warrall  r.  Jacob,  3  Mer.  256, 263,  n.  2;  Stephens  v.  Olive,  2  Brown 
C.  C.  90, 92;  Jones  v.  waste.  4  Man.  &  Qt.  1104, 1107;  Wells  v.  Stout,  9  Cal. 
279,496;  Reed  v.  Beazley,  1  Blackf.  in,  U8;  Diipre  «.  Rein,  56  How.  Pr. 
128, 230.    See  Harshberger  v.  Alger,  31  Gratt.  52. 58. 

11  Wilson,  1  H.  L.  Cas.  538, 14  Sim.  405, 422. 

12  FItzer,  2  Atk.  511,  513;  Clough  «.  Lambert*  10  Sim.  174, 179.  Not 
good  against  creditors. 

13  JodreU,  9  Beav.  45, 60. 

14  Kehrv.  Smitb.20WalL31.88. 

§  188.  Parol  contracts  of  separatioxL— Gontraota 
frf  separation  are  generally  made  by  deed,i  but  if  other*  ^ 
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wise  valid,  they  are  good  though  made  by  parol.^  Separa- 
tion by  consent  cannot  be  abandonment's  except  from  the 
time  such  consent  is  withdrawn.^ 

1  Pm/,S§  189-192. 

2  Dutton,  30  Ind.  492,  454;  Miner,  16  Ohio  St.  027,  531.  These  were 
agreements  fully  executed  by  one  party.  See  also  Carter,  22  Miss.  50, 
•I;  £mery  v.  Neighbour,  7  N.  J.  L.  1&,  145. 

S    Ante,  §  177;  pott,  S  258. 

4   Hankinson,  33  N.  J.  £q.  66, 70;  pottt  SS  254-256. 

§  189.  Doeds  of  separation,  validity  of.— Deeds 
of  separation  conforming  with  the  principles  stated  in 
sections  183-187  have  been  generally  recognized  as  valid 
in  the  United  States.  Questions  as  to  their  validity  have 
arisen  in  California,^  Gonnecticut,^  Georgia,*  Illinois,^ 
Indiana,^  Iowa,®  Kentucky,^  Maryland,^  Massachusetts,* 
Hichigan,io  Mississippi,!!  Missouri,  12  New  Jersey,^  New 
York,"  North  Carolina,^*  Ohio,"  Pennsylvania, i^  South 
Carolina,!^  Tennessee, ^9  Texas,^  and  Virginia.^  It  is 
perfectly  lawful  for  man  and  wife  to  live  separate  by 
mutual  consent.  Their  doing  so  is  but  the  voluntary  re- 
linquishment of  their  conjugal  rights,  in  which  none  can 
have  any  interest  but  themselves,  and  which  society  itself 
has  no  power  to  compel  them  either  to  retain  or  to  exer- 
cise.^ So  there  is  no  way  in  the  United  States  in  which 
one  party  can  compel  the  other  to  cohabitation.^  But 
refusing  to  compel  cohabitation  is  a  very  different  thing 
from  enforcing  agreements  to  live  apart.^^  The  Supreme 
Court  of  the  United  States  has  affirmed  the  validity  of 
deeds  of  separation.^s 

1    Wells  V.  stout,  9  Cal.  479, 492;  Joyce  v.  McAYoy,  31  CaL  273, 286, 287* 

8  Nichols  r.  Palmer,  5  Day,  47, 52;  Goodwin,  4  Day,  343, 351. 

9  Chapman  v.  Gray,  8  Ga-  341, 344 ;  Sterling,  12  Ga.  201 ,  203 ;  McLaren 
•.  Bradford,  62  Ga.  648, 652. 

4  Phillips  V.  Meyers,  83  Ol.  67, 69;  Marlow,  77  HI.  633,  636. 

5  Datton,  30  Ind.  452, 455;  Beed  v.  Beazley,  1  Blackf.  97, 99. 

6  McKee  v.  Beynolds.  26  Iowa,  57R.  586;  Robertson.  25  Iowa,  850,  854; 
Bead  v,  Ilowe,  13  Iowa,  50, 52;  Goddard  v.  Beebe,  4  Greene,  126,  128. 

7  Oalnes  v.  Poor,  3  Met.  (Ky.)  503. 507 ;  Loud.  4  Bush,  453,  461 ;  Simp-  i 
•on,  4  Dana,  140, 141 ;  McCrockUn,  2  Mon.  B.  370.                                                           7 

•  Kremelberg,  62  Md.  553, 563;  G.  83  Md.  401, 407 ;  McCubbin  v.  Pat* 


Q.  11  Kd.  M,  Iti  Walllnnfonl, 


ID  Bani1all,3i  Ulcb.Wl.ni;  BelUunalarv.BeokwlUi.Si 
II  Uimii.B|c1unb,MUIsi.i7.S3:  WaUan.TreaiKrell.Z 
'— ■icuwin  t.  6ali(im(!.  41  HIu.  110, 1^:  Taurney  d.  Slncl: 


6ali(im(!.  41  HlH.  110, 
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11  EmsTTE,  HelEbbaur.IN.  J.I..14:,14S;  UUler,  1 N.  J. £q. SSa. SW. 
Bee  Kremelberg,  Sj  Hd,  &S3,  M:!- 

U  Beub,  9  HUl.  2M:  Oropser  n.  HsKloner.  M  Barb.  41.  M;  Blm- 
mona  o.  Uo&ln^D.  K  Bub.  4lo.  iH;  ^Blbue  v.  Buutt,  41  lliirli.  ftJ.tS; 
Mogee.  m  BkU.  4§r  JmT  Otdkliia  >.  l*ni.  K  BBrb.  M.  103;  Keyer  .. 
Bureer.HolL  Cb.lKniBiaeUDiBolI.  Cti.Bi)IIBiriDreBtlDBr,inUun.HUl 
A  o.Snpp.SM.IWi  Risers,  IPslge.gleiFeoidev.Ucrcelu.8FBlgr).4T,«i 
CarsDn.B.  ItazaK/,  aralga,  *S3s  Sballlur  c.  GregQry,  a  Wend,  ta; 
DnpcB tF.  Belli,  WHow.  Pr,  Ms,  SSlTlibb.  N.  C. lis,  !5S. 

IS  Colllni,  1  PhlU.  En.  IM,  IBS,  rold:  Hnntlef.  e  Ired.  Eq,  SH.fllTi 

18  Oarror  r.  Miller,  U  Olilo  SI.  ilJ.aU  Thomas  p.  Brown.  lOOUo 
St.  24T,  2M:  Benlfl  t.  Wilson.  14  Olilu,  HI,  MB;  ^¥ood  c.  Waraen,  M 
OUd, (ZS, e^:  Huber,lll01ilo,3Tl,a7J;  MaiisHeld, Wriirlil, 3H. 

17  HlDiBr,MP».8t.ll(l,U4,U6:DUllneer,36Pa.8t.36:.163;  Watah 
•  .  Kelly.MPa,  StM:  ¥lsbQi  €.  fllbert.TPa.  St.«l;  Uutloii.aPa.  St. 
IW,  IM;  McKsaBBiiii.FblUlps,SWliart.6n.s;6;  Uunalaiuili,  II Berv- A 
B.3SI,)e3:  Blakert.  Coapar,fBen.m,Wi)i  lioven f.  Claik,  1  FfiLla. 
Ml,9tii  Siiil(])g.Kaowl&ianufOiis.413. 

18  Bneluier  ■.  Butli,  IJ  Rich,  UT,  IW:  CoDiene,  9  Rich.  Eq.  cats 
Haisraves  «.  Menr.  2  HUl  CbT^. !!». 

1»  Watkltut, 7 Trrg. 381, SN'.  Farluun,GHiimiili.9$7,TO9:  Goodrich t. 
Sry>al,SSiieB<l,3Mi  McAJIisteT,  UUb^  3«6i^>»,  II  Uel^k.  (23. 
SO   Aii[lnug.BiuidaQ,MTei.S38,Mej  Robertst.Frl£b;,3BTei.  31», 


/■tur.  S 190.  Spe  Kremelbenc.  m  Hd.  GSI 
n.MI;  H.  C..I..H13Ch.  U-«ie,  «»,  IS8. 
le  modern  Ian  In  Eaglimd. 

fValker,  s  Wall.  141,  ISO.  citing  many  at 


§190,    Beeda    of  sepuatioii,   effect  of.  — WhB« 

cnntracta  looking  to  a,  poseible  future  separatlou  nra 
void.'und  deeds  of  SBparation  when  no  sepiralioQ  baa 
taken  place  are  of  no  eiTect,*  and  courts  will  nover  ex- 
cept by  divorce  compel  husband  and  wife  to  separate,* 
jn  if  tlie  husband  and  wife  kav6  separated,*  tqultf 


will  not  only  specifically  etifcrce*  and  generally  uphold* 
a  deed  made  in  immediate  ^  prospect  of  sach  separation, 
or  such  covenants  therein  as  may  he  valid,'  hat  will  even 
decree  the  preparation  aifd  ejtecation  of  a  deed  aji^reed 
upon  in  sach  cfrcnmstitBces.*  Of  itself,  a  deed  of  separa- 
tion deprives  the  hushand  of  his  right  of  cohahitation,^^ 
and  of  his  right  to  the  custody  of  his  wife,^^  and  his  cove- 
nant not  to  inolest  h€t  Will  he  rigidly  enforced.^  So 
likewise  in  the  case  of  a  wife.^  But  unless  some  suitahle 
provision  is  made  therein  for  the  wife,  she  is  not  harred  of 
her  right  to  support  ^  in  the  shape  of  necessaries  ^  or. 
alimony. u  Such  a  deed  may  eolidotiei^  an  existing 
cause  for  divorce,^  or  c<miiilre  i*  at  future  ones,^  hut  it  is 
no  bar  to  a  suit  for  dlt'orce  for  an  existing  cause  unpar- 
doned,*^ or  nnknown^^  or  for  a  subsequent  cause  not 
assented  to.^  If  so  expressed,  it  may  be  a  bar  to  a  suit 
for  restitution  of  conjugal  rights;^  but  while  it  may 
seiiously  affect  the  damages,  it  cannot  be  properly  made 
a  bar  to  a  suit  by  the  husband  for  his  Wife's  seduction.*^ 
By  such  a  deed  tnarriage  property  rights  are  usually  de- 
fined,^ but  in  the  absence  of  special  provision,  it  does 
not  affect  the  rights  of  the  survivor ,<7  except  sometimes 
to  pat  a  widow  on  her  election.*  So  the  surviving  hus- 
band is  not  released  from  his  obligation  to  bury  his  wife.^ 
Such  a  deed  does  not  affect  the  marriage  status,^  or 
enable  the  wife  to  ftCt  as  a/eme  soleA^  When  parties  are 
living  apart  under  a  deed  of  separation,  a  divorce  a  mensa 
et  thoro  is  not  only  unnecessary,  but  perhaps  improper.^ 

1  FOX  V.  DaTls.  US  Mass.  256, 2S7;  cute,  S 184. 

2  Bindley  v.  Westmeatli,  6  Bam.  &  C.  200;  pott,  S 191. 

5  McKee  v.  Beynolfls,  26  Iowa.  508, 578;  McCrocklin,  2  Mon.  B.  870; 
UcKeniian  v,  Phillips,  6  Wliart.  571, 670. 

4   dfllnes  V.  Poor,  8  Met.  (Ky.)  503, 007;  anUf  S 184,  n.  15. 

6  Olbbs  V.  Harding,  Law  B.  8  £<!•  490, 493;  Hamilton  «.  Bector,  Law 
B.13£q.611,522. 

6  Bowley.  L.  B.  1  Sc.  &  D.  Ap.  63,  68:  Besant,  L.  B.  11  Ch.  D.  608, 
fll,  L.  B.  12  Gh.  D.  006,  OZk,  688;  Hatton  v.  Duey,  3  Fa.  St.  100. 

7  Hitner,  M  Fa.  fit.  110, 114;  mnte,  S 184,  n.  16. 
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9  01bl>B9.BardlDg,LawIt.6C]LSS8,9l9. 

11  Rex  V.  Mead,  2  Ld.  Ken.  279,  280;  Fondsford,  8  Oar.  is  P.  087,691; 
Sanders  v.  Bodway,  16  Jur.  1005, 1006. 

12  Thomas  v.  Everard.  6  Hurl.  &  K.  448,  452;  WUson,  5  H.  L.  Gas.  49 
C3;  Webster,  4  De  Oex.  M.  &  0. 437,  488.  See  Harlow,  77  El.  633, 616; 
Hitner,  64  Pa.  St,  110, 116;  Bowers  v.  Clark.  1  Phila.  561;  Lelir.v.  Beaver, 

6  Watts  <&  S.  102;  Picket  v.  Johns,  1  Dey.  Eq.  128. 

13  Besant,  L.  B.  11  Ch.  D.  608,  L.  B.  12  Gh.  D.  605.   See  this  case 

fully. 

14  But  see  Brown,  5  GUI,  249,  255;  explained  in  O.,  88  Md.  401, 408; 
ante,  %  176. 

15  Pidflin  V.  Gram,  8  N.  H.  850. 8S2;  ante,  S 180.  See  Hlndly  v.  West* 
meath,  6Bam.  &  G.  200, 211, 213, 215. 

16  Logan.  2  Hon.  B.  142, 145;  Miller,  1  N.  J.  £q.  886,  890;  Sogers,! 
Paige,  516, 517 :  ante,  S  179 ;  pott,  SS  865, 872, 881. 

17  Pott,  SS  807-812 ;  O..  88  Md.  401, 408. 

18  See  Bawley,  L.  B.  1  Sc.  ft  D.  Ap.  68, 68;  Oodin  9.  Glatk.  12  Gom. 
B.  N.  S.  681,  6^:  Besant  v.  Wood,  L.  B.  12  Gh.  D.605,  613:  Thomas,  2 
Swab.  &  T.  1 13. 117 ;  Brown,  5  QUI,  249, 255;  Eremelbeig,  52  Md.  568, 657, 
696;  Stokes,  1  Mo.  (320),  228, 230. 

19  Post,  SS  297-801.  See  Matthews,  1  Swab.  &  T.  161;  Williams,  3S 
Law  J.  85. 

20  Barker,  2  Add.  Ec.  285, 2  Eng.  Ec.  807, 808:  of  course  it  bars  a  suit 
for  divorce  on  account  of  desertion:  O.,  33  Md.  401, 409;  post,  SS  249-260. 

21  Kremelberg,62Md.553,557,562,664;  O.,  83  Md.  401, 407-409. 

22  MorraU,  L.  B.  6  P.  D.  98, 100. 

28  See  Brown,  L.  B.  8  P.  ft  D.  202, 204;  Thomas  v.  Everard,  6  HuxL  ft 
N.  448.  452:  Stokes.  1  Mo.  (320),  228,  230;  Miller,  1  N.  J.  Eq.  386,  890; 
Anderson,  1  Edw.  'Gh.  880, 881. 

24  MarshaU.  L.  B.  6  P.  D.  19, 23;  Hunt,  81  L.  J.  K.  S.  Gh.  161,  172; 
Besant  v.  Wood,  L.  B.  12  Gh.  D.  605, 623. 

25  See  Weedon  v.  Timbrell,  5  Term  Bep.  857, 360;  Ghambers  v.  GauK 
field,  6  East,  244, 255;  Winter  v.  Hume,  4  Gar.  ft  P.  494,  496:  Harvey  r. 
Watson,  7  Man.  ft  G.  644, 646;  Fry  r.  Berstler,  2  Teates,  278, 279. 

26  SeeDilUnger,85Pa.St.8S7,863. 

27  Bead  r.  Howe,  18  lowa^,  62;  McLaren  v.  Bradford,  68  Ga.  648s 
Gooney  v.  Woodbum,  88  Md.  820, 326, 327. 

28  Atkinson  v.  Littlewood,  L.  B.  18  Eq.  565,  607;  WatUns,  7  Yerg. 
288. 

29  Ambrose  v.  Kerrison,  4  Eng.  L.  ft  Eq.  861,  862:  Bradshaw  v. 
Beard,  13  Com.  B.  N.  S.  844,  847;  Smyley  v.  Reese,  53  Ala.  88,  »?:  Con* 
niugham  v.  Beardon,98  Mass.  538,  639;  Sears  «.  Giddey,41  Mich.590« 
591;  McGue  v.  Garvey,  21 N.  T.  Supr.  562, 563, 564. 

30  .into,  SS  82, 172, 181. 

31  Parker  v.  Lambert,  81  Ala.  89, 91 ;  Bobinson  9.  Beynolds,  1  Aiken* 
174, 177  i  ante,  S 181.   But  see  Bose  v.  Bates,  12  Mo.  80, 47 ;  anU,  S 17T. 

32  Bipwn,  5  Gill,  249, 255. 

§  191.  Deedsof  separation,  how  avoided.— A  doed 

of  separation  is  a  deed  made  in  consideration  of  separa* 
tion,^  and  the  consideration  fails  and  the  deed  is  avoided 
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if  no  separation  takes  place,^  or  if  after  it  has  taken  place 
the  parties  are  reconciled  and  cohabitation  is  resumed ;  * 
otherwise,  it  is  binding,  and  is  not  avoided  by  subsequent 
adultery^  or  divorce,*  or  divorce  followed  by  another 
marriage,^  though  perhaps  a  covenant  for  support  is  by 
divorce  and  alimony.  7    The  separation  must  be  a  cessa- 
tion of  cohabitation  ^—a  mere  cessation  of  sexual  inter- 
course is  not  enough.^  If  the  cohabitation  is  resumed,  the 
deed  is  voluntary  at  most;io  indeed,  it  is  generally  re- 
garded not  even  as  voluntary,  but  as  simply  void.^i    But 
the  resumed  cohabitation  must  be  intended  to  be  perma- 
nent,^ must  be  such  as  restores  the  former  relations  of 
the  parties,^  and  is  not  made  up  of  mere  friendly  inter- 
viewB,^^  even  if  accompanied  by  sexual  intercourse^* 
when  there  is  no  intention  to  permanently  resume  cohab- 
itation.1*    When  cohabitation  has  been  resumed  so  as  to 
avoid  the  deed,  subsequent  separation  will  not  revive  it.^? 
Still,  all  this  may  be  changed  by  express  condition.^    A 
husband  may  directly  provide  that  a  settlement  shall 
continue  though  cohabitation  be  resumed,^^  or  do  so  im- 
pliedly, as  when  the  provision  is  made  for  his  life^  or  for 
her  life.^    So  they  may  agree  upon  visits  to  the  wife  by 
the  husband.^    A  breach  of  a  condition  in  such  a  deed 
does  not  avoid  it  if  such  breach  has  been  obtained  by 
fraud.®    It  is,  therefore,^  plain  that  deeds  of  separation 
are  not  avoidable  at  pleasure,^  though  they  may  be  by 
breach  of  condition,^  by  failure  of  consideration,27  or  by 
mutual  consent.® 

1    Jodren,  9  Beay.  45, 60;  ante,  S 187. 

S  Bindley  r.  Malloney,  L.  B.  7  Bq.  343,  846,  847;  HlndtoT  v.  West- 
meath,  6  Bam.  ft  C.  aoo,  m,  213, 214. 

S  'Wells  9.  Stent,  9  Cal.  479, 4f)8:  and  see  Fletcher,  2  Cox  0.  C.  99, 104, 
lf»j  St.  John,  11  Yes.  Jr.  02S,  637;  Smith  v.  Kehr,  2  DllL  N,  62;  Garland, 
iO  MlsB.  fl94. 716;  Sheltbar  v.  Gregory,  2  Weud.  422, 423;  Merceiu  v.  Peo- 
plOp  2ft  WeAd.  64, 67 ;  Heyer  v.  Bnrger,  Holf.  Cb.  1, 9. 

4  Charlesworth v.  Holt, L.  B.  9 Ex.  38, 40, 43  L.  J. Bx. 29.27;  Scboley 
V.  CkMKliiuui,  8  Moore,  3&0,  360;  Baynoa  v.  Batlej,  1  L.  J.  N.  8. 0.  P.  75, 
8  Bluff.  206. 258 :  Evans  v.  Carrlngtou,  2  De  Gex.  F.  &  J.  481 ;  Seagrove,  IS 
Ves.  439. 442;  Dixon.  28  N.  J.  £q.  816,  817,  24  N.  J.  Eg.  133.  135.  As  to 
effector  prior  adultery  unknown,  miery:  Dixon,  24  N.  J.  Eq.  133, 134; 
or  onooiMoned:  see  Kremelbeiv,  52  jiU.  503, 557, 562, 564. 
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6  Sremenneiy,  62  H<L  l^»563.;  and  aee.  CK^q.v.  ClarKt  13  Com.  B.  N. 
8.  681, 683, 101  £ng. C.L. 680,  691:  Charleswortli  o. HoFtTlS  L.  J. Ex. 25, 
27-38.  L.  tt.  9  ^(798,40:  Jee  v.  Ttxalow,  %  Barn  A  C.M7,  653;  Graatv. 
Budd,  30  L.  T.  N.  S.  819, 820;  Blak,er  v.  Goopei:,  7  Seig.  ^  B.  MO,  M2t 
Andrus  v.  Banoon,  84  Tex.  836. 

7  AlbeecWyman,  10aza7,,22J;,2M, 

8  />o«^  S  252;  ante,  §§  173, 175, 183, 189. 

9  Hindley  v.  Westmeath,  6  Barn.  &  C.  200, 214. 

10  Smtt]iv.Kehr,2DiU.fiO,62. 

11  Bindley  v.  Sftollonesu  I^.  B.  7  Btt*  M9»  M6. 

12  Wells  p.  Stx>at,  9  CaL  479, 498. 

13  Wells  0.  Stout,  9  Gal.  479, 493 ;  Sheltbar  «.  Gregory,  2  Wend.  422, 421. 

14  Heyer  v.  Bux]b^,  Hofl.  Cb.  1, 7-9. 

15  See  Kennedy,  87  lU.  260, 264;  BItner,  M  Ba.  St.  UO,  llfi,  116. 

16  />M^SS262.254^ 

17  Sheltliar  v.  Gregory,  2  Wend.  422^  408. 

18  See  particularly  Charlesworth,  L.  B.  9  Ex.  88,  40, 48  L.  J.  Bz.  25, 
27-29:  Kandle  «.  Qomd,  8  H.  &  B.  457, 468, 02  Bug.  C.  X.  456, 467;  Walker, 
9  WolL  743, 752;  Hitner.  34  Pa.  St.  UO,  U6. 

19  Webster,  4  De  Gex,  M.  4:  G.  437,  438.  489:  Wllsra  v.  Moskett.  8 
Bam.  &  AdoL  740, 743 ;  Walker  «.  Beal,  8  Oliff.  156, 164 ;  Hitner,  64  Pa.  St. 
110,  U6. 

20  Kremelberg,  53  Md.  558,  563;  Bandle  v.  Gould,  8  EL  A  B.  487«  498» 
92  Eng.  C.L. 456, 467. 

21  Walk^,9Wall.748,762. 

22  BItner,  54  Pa.  St.  110,116. 
28   See  Marlow,  77  BL  633, 636. 

24  Since  they  will  be  upheld.   See  onTe,  S 190. 

25  See  Besant,  L.  B.  12  Gh.  D.  506. 

26  See  Gharleswoith  v.  Holt,  tupra,  a.  U. 

27  See  Wells  v.  Stout,  tupnut  n.  8. 

28  Guth,  8Brown  G.  G.  (614)>  (616j,  9fii»  009^ 

§  192.   Deeda  of  separatiOJD,  as  to  QliUdren.— The 

liusband  has  by  law^  the  first  and  ezclqsive  right  to  the 
custody  and  control  of  his  children}^  and  whether  he  can 
assign  this  right  to  his  wife  or  to  any  one  is  very  doubtful.* 
Any  parol  transfer  of  this  right  is  revocable  by  bim,^  and 
he  may,  in  spite  of  such  transfer,  regain  possession  of  his 
child  by  a  writ  of  habeas  corpus.'^  So  if  under  a  parol 
agreement  for  separation  he  allows  his  wife  to  keep  a 
child,  he  may  at  any  time,  in  spite  of  such  agreement, 
take  the  child  from  her.*  But  he  may  assign  his  child  by 
a  deed  ot  apprenticeship,?  though  whether  he  could  make 
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ftucli  a  deed  ta  bis  wife  is  doubtful  .^  Still  a  deed  of  8ep- 
aration  bas  been  bald  bindiug  in  respect  to  a  cliild,^  and 
statutes  sometimes  allow  tbis.^'*  Tbe  solution  of  tbe  dif- 
ficulty seems  to  lie  in  tbe  fact  tbat  tbe  busband  may 
forfeit ^^  or  waived  bis  rigbts  over  bis  cbild,  and  tbat  tbe 
courts  consider  tbe  cbild's  interest  as  paramount  to  that 
of  botb  parents,^  and  will  not  band  tbe  cbild  over  to  its 
fatber  if  tbis  would  not  be  to  its  advantage.^^  Tbus  a 
court  would  not  take  a  sickly  infant  tbree  years  old  from 
its  motber,^  but  did  do  so  two  years  afterwardu.^  Ke- 
garding  tbe  cbild's  welfare  in  tbe  same  way,  tbe  court 
awards  it  to  either  tbe  father  or  the  mother  in  a  divorce 
case.^^ 

1    Torrlngton  «.  Norwich,  21  Ck)im.  MS,  5M. 

S  fitate  v.Libbey,  44  N.  H.  til;  People  v.  Meicein,  8  Paige,  47,  25 
Wend.  64, 3  Hill,  S99,  are  leading  cases. 

3  Pro :  Pool  v.  Oott,  4  Law  Reporter  N.  B.  269, 271 :  Merceln  v,  Peo- 

ee,  29  Weml.  til,  bl.  Contra:  Jobnsou  r.  Terry,  84  Conn.  2d»,  2B3; 
ayue  v.  Baldwin,  2  N.  J.  Eq.  454, 4&'S.  Consult  cases  ante,  $  184,  u.  7; 
Regina  V.  »uiith,  16£uk.  L.  A  £q.  221,223;  Young  v.  State,  15  Iiid.  480; 
]>roiub  V.  Keen,  47  Iowa,  435;  Farnsworth  r.  Uicliardson,  35  Mo.  2u7; 
Riclianbon,  32  Me.  560:  Curtis,  5  Gray.  535;  Com.  v.  Hamilton,  0  Mass. 
273;  Com.  v.  Hammond,  10  Pick.  274;  Dumaiii  r.  Owynne,  10  Allen,  270; 
Com.  r.  St.  John,  9  Phila.  571;  Cook,  1  Barb.  Ch.  m;  Hutson  p.  Town- 
send.  6  Klch.  Kq.  24d ;  Cook  v.  By  bee,  24  Tex.  278. 

4  State  V.  Libbey,  44  N.  H.  321, 322, 324, 829;  Sqnira  v.  Whipple,  1  Yt. 
9,72. 

5  Reffina  v.  Smith,  16  Eng.  L.  ft  Eq.  221,  222;  State  v.  Ubbey,  44 

N.  H.  321;  and  cases  In  this  section  generally.  * 

6  State  V.  Libbey,  44  N.  H.  821, 324, 325;  McBrlde,  1  Bush,  15, 16.  } 

7  See  Castor  v.  Aides,  1  Salk.  68;  Queen  v.  Daniels,  6  Mod.  182; 
King  r.  Aniesley,  3  Bam.  &  Adol.  584;  Rex  v.  Sklfflngton,  3  Bam.  A 
▲Uol.  382:  Rex  V.  Bow.  4  Maule  <&  S.  383;  Westmeath,  l  Jacob,  251,  n.; 
State  V,  Clover,  16  N.  J.  L.  419;  Moyne  v.  Baldwin,  5  N.  J.  Eq.  454:  Peo- 
ple V.  Merceln, 3 Hill, 899, 4il ;  Com. v.  Wiibanks,  10 Sexg. &R. 416,  417 ; 
squire  v.  Whipple,  1  Yt.  6:),  72;  generally  under  statute:  Campbell  p. 
Cooper,  84  N.  H.  49;  supra,  u.  2. 

8  People  V.  Merceln,  8  HUl,  390, 411.  { 

9  Merceln  V.  People^  25  Wend.  64, 97. 

10  Besant,  L.  R.  11  Ch.  D.  606,  L.  B.  12  Ch.  D.  605,  625,  628;  State 
9,  Smith,  8  Me.  462. 465, 466. 

11  Miner,  11  lU.  43, 48. 

12  Pool  V,  Gott,  4  Law  Reporter  N.  8. 269, 271 ;  Wodell  v.  Goggesball, 
S  Met.  ft).  91. 

13  Merceln  v.  People,  25  Wend.  64, 101 ,102, 105 ;  and  see  Pool  v.  Oott,  « 
4  Law  Reporter  N.  H.  269, 271;  Wand.  14  Cal.  512;  Smith.  13  Dl.  188,  140: 
McBrlUe,  1  Bnsh,  15,  lb:  State  o.  Libbey,  44  N.  H.  321,824;  Balrd,21 

».  J.  Eq.  384. 388;  Trimble,  16  Tex.  18. 
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§193.  Divorce  defined.  —  Tlie  act  by  which  the 
Statu  through  its  legiiilative  orita  judlcialdepurtmeut  ilis- 
solvHs  wholly  or  partially  a,  marriage  ia  called  a  divorce. 

§  194.  State  majr  dissolve  marriage,— The  State 
ma;  dissolve,  oo  any  terms  it  pleaaea,'  tLe  marriage  of 
any  person  domiciled'  withiu  its  juTiBdictioD,^  and  this 
without  reBa.nl  to  the  la wa  of  thotime'  or  the  place'  of 
themarriage,  orof  the  co-ntractof  marriage  of  thoparlies;* 
for  marriage  Is  a  statusj  the  eouditlon  of  married  persona 
dependent  upou  (aio,'  not  a  mere  personal  relation,  but  a 
public  institution  of  which  the  State  lias  full  control.' 
Tiieretore,  marriage  not  being  a  contract,'"  a  divorce  ia 
not  unconstitutional  as  impairing  the  obligation  of  aeon- 
tract."  Nor  Is  marriage  a  vested  riglit.'^  A  dlvocce 
necessarily  changes  the  property  rights  of  the  partiea," 
but  this  they  are  presumed  to  have  contemplated;"  it 
cannot  divest  rights  actually  vested,  for  eiample,  by 
a  marriage  settlement,!^  but  destroys  inchoate '"  rights, 
BUch  as  dower,  1'  and  rights  dependent  on  the  continuanoa 
of  coverture,"  and  generally  restores  to  e^h  party  his 
or  her  own  property.!"  p 

1  PennoTetP.Neff.BSD.S.TK.TM.lM.  8m  Hunt,  TS  M.  T.  HI,  M, 
SNi  Or«Dir.  Bute,  es  Ala.  190,101. 
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U  Ke.  480, 4o4. 485;  sewall.  Ill  MMi.  HUTui,  UU  ai  Id  ttie  jurUdlciiun 

1*   AnU.H*. 

II  Suirrr.  Hamilton,  IDeady.SB.'THi  Btniileni.  Orahfuii,  1"  Timt, 
S.  S3;  D.innioulb  Callriie  >,  Woodwara,  1  ITtiFat.  lia.  OH;  Kurr  c. 
Phhc.8Cohii.M1,  MU;  ifwl  r.  Ewllitf.B  lud.  31.  *  I;  Lpylns  r.  fi.pntor, 
lOternf.  Kit. eoS;  Uagnlrc.  TDnnn.  [il,  IM;  Calipl).  I  Met.  iKj-l  ill''. 
Kb;  Itcrtlicloniy  r.  J^usou.  I  Uoji.  B.  DO,  01;  Ailaiu^  c.  P.iliu^r,  Al 
>lc.  4W.M?;  Opinion,  IS  Ue.  481,  M3;  wnght,  3  .Mil.  4:'^.  41 1;  -Seirnll, 
lUIlass.IH.lBl!  Cumn,  40  Uln.  m  ni;  Uoiee  >.  )  nuug.  4a  Mlo. 
IN.  i;Oi  BlDOlum  r.  WUeMT  Oblo,  44A,  447il&i^  V.  OltCDlieimcr,* 

1  Tcnii.X.S.    Seecsnfni;  Ponder  r.  Onilisni. 4  FID.  Kl.  411:  lUTtou.  41 
Mo.  JW,  a»i  HiatB t.  Fr/,4Mo.  120,  IM,  IS7i  llnrt.  IV  }f.  ll.  &,  117. 
)3   SeeStArre.  PeaM,9  Cono.  041.  Ht;  Towiuand  v.  Qrinn.t  Har. 

S~  iL)  440,  444;  Holmce,  4  Baib.  no,  OOO,  lOL  But  lea  Clark,  ID  H.  H. 

It  Jonea.  l:Pa.BI.U(i,H4i}wj/.ErrK]TorDiv<iB(]i,i)UT,iiH(t, 

14  Btan(i.FeaH,BC(Hin.Ml.U8. 

19  Holmes.  4  Bafb.  39S,  N3|  twi'.S44D. 

10  ReeBsUfe.  Hoist.  UKd.  43. 

IT  I«TliU(.81e*tor.lOreene.OU.itoii;  piiji.144*. 

a  Starn.  Peaae.  0 ' 

19  irrlalit.3Hd.4a 

§  195.  Iieglalfttive  and  Jadlolal  dlvoroM.— Dl- 
Torces,  as  to  tbair  aouroe,  era  ol  two  kinds:  (1)  I^ffi»la- 
ttvo,'  or  those  granted  directly  by  a  Bpecial  act  of  the 
lagiBlatuie,*  or  specially  referred  to  a  conrt  for  determi- 
nation;' and  (2)  judicial,*  or  thoae  granted  by  a  court 
acting  under  general  law.* 

1    /"OJ(.!SlM,191. 

3    Hee  Katrolre,  7  Dana,  UI,  180;  Adams  «.  Palmer,  01  Ha.  400| 
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§  196.  Validity  of.— A  legislative  divorce  is  a  di- 
vorce granted  directly  by  tlio  legislature,'  and  a  divorce 
grsDled  l)y  a,  court  undur  a  special  act  of  tbe  leglalaturo 
must  also  be  so  regarded.'  Some  conrts  have  Jieid  that  a 
divorce  ia  purely  a  judicial  act,°  but  parliamentary  di- 
vorcea  were  tbe  earliest  divorees  in  England,*  and  legis- 
lative divorces  were  granted  from  tlie  earliest  days  in 
Home  of  ihe  United  States.'  As  a  rule,  tbe  legislature 
may  grant  a  divorce  uuleas  probibited  expressly  or  Im- 
pliedly b;  tbe  State"  Conntltutiou  '  Tbe  questions  relat- 
ing thereto  are  now  of  little  importance,  for  legislative 
divorces  aro  probibited  in  Alabama,  Arkansas,  Califor- 
nia, Florida.  Georgia,  IlliDoin,  ludlana,  lotra,  Eanaas, 
Kentucky,  Louisiana,  Maryland,  Masaacbiisetts,  Micbi- 
gan,  U-innesoCa,  Missouri,  SIlHsissippi,  Nebraska,  Ktvr 
Bampsbire,  New  Jersey,  New  York,  Nevada,  North  Car- 
olina, Oliio,  Pennsylvania.  TennesHee,  Texas,  Tirginu^ 
"West  Virginia,  and  Wisconsin.' 

1  1  uisii,  M.  AD.  sseao-esj. 


kicb.  a,  Bi, 


•Li  r.ui *  J. 
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•Bflb.]87,-Ua:  BnnsoiLtf.  Campbell.  12  Mo. 498:  Bryson,  17  Mo. 590. MI; 
-Br78on.44  «o.f32;  Bingliam  r.'  Miller,  17  Onlo,  44A,  446-448;  Cronise» 
M  Pa.  St.!SM.  463;  Joncts»42  Pa., St.  330,  SM;  Hull.  2  Btxob.  £q.  174; 
Blcbardsou  v.  Wilson,  8  Yerg-  67. 

8  Cooley  Const.  Llm.  CllO],  133,  n.  2.  See  Cal.  Civ.  Code,  1881,  S  W; 
ni.  R.  8. 1880,  p.  40.  S  32;  Ind.  R.  S.  1881,  S  118:  Kan.  C.  L.  1881,  p.  M, 
1196;  Md.  Const.  1867,  art.  3,  !i33;  Mo.  R.  S.  1879,  Ixyl.  §53;  and  the 
Constitutions  of  tbe  other  States  named. 

§  197.    Qffept  .of.— A  logislative  divorce,  though   a 

lawyi  is  in  the  nature  of  a  decree^  of  divorce,  and  has 

much  the  same  effect.^     The  marriage   status  is  de- 

.i4iU9j9d^*  itke  (Woman  can  no  longer  claim  marriage 

.liflhts  in  >her)|U8band's ;  property ,fi  nor  the  man  in  h^s 

/Wife'd.^  r^ut  the  J^islature  cannot  grant  alimony, 7  so 

«tdiis  is. sometimes 4 referred  to  the  courts,  where  alimony 

wUl  begcanted ^f ter  the  diTorce,8£puch  as  in  a  suitfer 

mainteaanoe.d 

.1    SeeWi1gbt,3'Md.429. 

2  Gaines,  9  Mon.  B.  295, 305;  Bingham  r.  Miller,  17  Ohio,  445, 448. 

3  Pott,  Effects  of  Dnroaos;  State  v,  Weatherby,  43  Me.  258, 263. 

4  See  Levins  v.-Sleator;  2  Greene,  604;  Starr  v.  Pease,  8  Conn.  541: 
Wright,  2  Md.  429;  a»to,  §  194. 

5  Levins  V.  Sleator,  2  Greene-,  604, 660. 

6  Starrs.  Pease, 8 Conn. 441, 546. 

7  See  Townsend  v,  GrlfBn,  4  Har.  (I>e].)  440;  Jackson  v.  Sudlett,  10 
Mon.  B.  467, 470;  Crane  r.  Meglunls,  1  Gill  &  J.  463;  State  v.  Fry,  4  Mo. 
120. 103 ;  Holmes,  4  Barb..Sfl5, 401 .    Consult  West,  2  Mass.  223, 227. 

8  Crane  v.  Meginnis,  1  Gill  &  J.  463,  474;  Richardson  v,  Wilson,  8 
'Yerg,  9iJ»  77. 

9  AnUilYlB. 

CHAPTER  XXVII. 

JUIXEOIAL  DIVQikCBS. 

S198.  Defined. 

S  199.  Absolute  divorces. 

S<SOO.  Limlteddivorces. 

$•201.  A  valid  divorce. 

§  198.  Pefined.— A  judicial  divorce  is  a  decree  of  a 
court  dissol  vipg  a  marriage  wholly  or  partially.  A  decree 
declaring  void  a  voidable  or  a  void  marriage  is  a  decree 
of  nullity,^  and  should  be  distinguished  from  a  decree  of 
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divorce.2  Tlie  word  ** divorce"  is,  however,  improperly 
used  in  both  these  senses,  and  most  divorce  statutes  in- 
clude grounds  of  nullity  among  the  enumerated  causes 
for  divorce.* 

1  ^nte.  §S  139-141, 143-147. 

2  2  Blsh.  M.  &  D.  $  226;  Shelford  M.  ft  D.  182, 365;  Godol  Abr.  fiOO; 
Bogers Ec.  L.  Art. "  Divorce";  Wadd  Diff.  Id.;  1  Fnu.  Dom.  Bel.  709; 
dissenting  opinion  In  Brown  v.  Westbrook,  27  Ga.  102;  Chase,  69  Me. 
21, 23, 24. 

3  Pm^  SS  230, 231, 233-237, 369. 

§  199.  Absolute  divorces.— In  all  the  United  States 
except  South  Carolina  ^  an  absolute  divorce  may  be 
granted.*  The  grounds  of  divorce  vary  from  adultery 
alone  <  to  "  whatever  conduct  permanently  destroys  the 
happiness  of  the  petitioner,  and  defeats  the  purposes  of 
tho  marriage  relation.'*^  An  absolate  divorce  is  usually 
called  a  divorce  a  vinculo  matrimonii,  or  from  the  bonds  of 
matrimony  .s 

1  B.  S.  1871,  p.  440,  S  2;  Act  1878;  Grant,  12  S.  C.  29;  Hatteson,  1 

Strut).  3.^7. 

2  Poxt,  §  214.  See  statutes  cited  under  the  yarious  Causes  bob 
DIVOUCB,  §§  227-290. 

3  As  in  New  York.  Code  Pro.  1882,  S  1756. 

4  As  ill  Connecticut,  G.  S.  1875,  p.  188,  $  9. 

5  Fully  considered,  post,  §§  413, 427,  et  seq. 

§  200.  Limited  divorces.— Prior  to  1858,  an  abso- 
lute judicial  divorce  was  unknown  to  English  law.  For 
certain  causes,  the  ecclesiastical  courts  would  divorce 
parties  from  bed  and  board,  and  for  certain  causes  Par- 
liament would  grant  legislative  divorces.^  The  Act  of  20 
&  21  Vict.  c.  85,  consolidates  all  divorce  jurisdiction  in 
a  divorce  court,  allows  absolute  divorce  for  adultery  in 
certain  cases,  and  a  judicial  separation  for  adultery, 
cruelty,  or  desertion  .3  In  many  of  the  United  States 
divorces  a  msnsa  have  been  abolished ;  ^  in  others,  they 
still  exist  ;<  the  policy  of  such  divorces  is  considered 
questionable. s  It  is  not  unusual,  however,  to  find  in  the 
State  law  of  divorce  a  provision  that  the  guilty  party 
shall  not  marry  after  divorce  during  the  lifetime  of  the 
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Other  party  ,0  or  for  a  specified  time  J  or  without  the  con- 
sent of  the  court;  8  or  with  the  particepa  criminis;^  the 
policy  of  such  partial  divorces  is  also  seriously  ques- 
tioned.^^ No  court  cau  impose  a  restriction  on  the  mar- 
riage of  a  divorced  party  without  statutory  grant  of 
power.  ^1  But  statutes  imposing  such  restrictions  are  con- 
stitutional.^ 

1  See  dlscnflslon  In  Head,  2  Kelly,  191. 

2  See20&21Ylct.c.85,S27. 

3  See  Fla.  Dig.  1881,  p.  472,  S  8. 

4  See  Ala.  C.  1876,  §  2702;  Oa.  L.  1878,  S  1711;  Ken.  O.  S.  1881,  p.  529, 

16:  La.  C.  G.  1875,  S  138;  Me.  L.  1871,  p.  488.  §  12;  Md.  U.  C.  1878,  art.  51, 
12:  BUnn.  St.  1878,  p.  ti29;  Neb.  C.  S.  1881,  p.  263;  N.  H.  L.  1878,  p.  432; 
.  Y.  Co.  Vro.  1882,  f  1762. 

5  Bauman,  18  Ark.  320, 329. 

6  N.  Y.  Co.  Pro.  1882,  S  176 J. 

7  La.  C.  C.  1879,  S  137:  StaM.  P.  S.  1882,  p.  814,  §  22;  Mo.  B.  S.  1879, 
S2182;  Oreg.  L.  1872,  S  4»d. 

8  Ga.  L.  1878,  §  1727;  Md.  R.  0.  1878,  art.  91.  S  12;  Mo.  B.  S.  1879, 
t2182. 

9  DeL  1874,  p.  477,  S  12;  Pa.  Bright  Dig.  1872,  p.  912. 

10  See  Alb.  L.  J.  10  Feb.  1881.  Limited  divorces  fully  considered, 
p03t,%i4li,i21,etseq, 

11  Barber,  16  Cal.  378. 

12  ElUott,  38  Md.  357;  Sparbawk,  114  Mass.  399. 

§  201.    A  valid    divorce.— A   divorce  is  valid  if 
gmuted  without  fraud  ^  and  according  to  law,^  by  a  court 
authorized  by  statute*  to  grant  divorces.*    This  validity 
may  be  limited  to  the  State  where  the  divorce  is  granted,^ 
or  may  extend  throughout  the  United  States  by  virtue  of 
the  "full  faith  and  credit"  clause^  of  the  United  States 
Constitution,?  or  everywhere  by  comity  ^  or  by  interna- 
tional  law.®    Such  divorce  may  be  valid  as  to  one  party 
but  not  as  to  the  other;  i<>  it  may  destroy  the  marriage 
status,  and  yet  not  affect  property  or  personal  rights. ^^ 
Thus,  leaving  fraud   out    of    consideration,  a   divorce 
panted  by  a  divorce  court  in  due  conformity  with  the 
law^  of  such  court  is  valid  in  the  State  where  it  is  grant- 
ed.^   If  both  the  parties  are  domiciled  in  such  State,  ^^ 
or  if  only  one  of  them  is  so  domiciled  and  the  other  is 
duly  served  with  process  in  such  State,^*  or  voluntarily 
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appears  In  Bucli  aait,!'  the  dlTorce  is  valid,  evei^nfaere  bj 
virtue  oE  tbe  United  States  CouBtitutiou  >°  aad  tbe  princi- 
ples of  International  law."  If  only  one  of  the  parties  Is 
BO  domiciled,  and  the  other,  though  not  duly  seived  with 
process,  had  actual  notice  of  the  suit  and  an  opportunity 
to  defend  it,  no  injustice  being  done,  the  divorpe  would 
probably  be  held  valid  everywhere  by  comity ."^  If  only 
one  of  the  parties  is  so  domiciled  and  the  other  has  no 
actual  notice  of  the  suit,  the  divorce  will  be  held  valid  in 
such  other  States  as  by  their  legislatures  or  courts  have 
adopted  the  policy  or  recognized  the  justice  of  divorces 
granted  on  constructive  noiioeii"  but  not  In  snch  other 
States  as  have  not  adopted  such  policy,  but  regard  such 
divorces  aa  contrary  to  natural  justice,'*. except  so  far  as 
this  is  necessary  under  the  United  States  Constitution;^ 
that  iB  to  My,  except  as  to  the  status^  of  the  party  domi- 
ciled ^  and  the  pro]>erty  situate  ^  in  the  State  where  the 
divorce  was  granted.  If  neither  of  tbe  parties  was  domi- 
ciled in  the  State  granting  the  divorce,  such  divorce  has 
no  exterritorial  validity,^  although  both,  submitted  them- 
selves to  the  jurisdiction  of  the  oourt.^  A  divotce-wbich 
Is  not  valid  ia  void — of  DO  efiect  for  any  purpose ;  ^>  or  void- 
able— void  only  after  being  duly  set  aside.'^ 

1  Ttaompsonr.StBte.iSAJs,  19.  le,  lit  Smith,  31  AU.  Ui;  Tolen,! 
Bincit.  4in,<U9l  LltonlCb,  19  KSD.  4.^1, U4:  GaxsU,  in  Hius.lM,  ISI; 
Peo]>le  r.  OxweO.  li  Mich.  In.  lis.  2»;  Goulil  t.  Crow,  IT  Ho.  UH, 


r.ltep.u,M;  uacaMtoUed^ifra. 


177  JUmOKAL  DITORGEB.  §  201 

6  Const.  U.S.  art. ITh SI*  pMl,S 218. 

7  See  Pennoyer  r.  Neff,  95  U.  S.  714^734,  739;  Cheever  v.  'Wilson,  9 
Wall.  lOd,  123;  Tolen,  2  Blackf.  407»  412;  Hood  v.  State,  bH  Ind.  2(i3, 270: 
8ewaU»  123  Mass.  Ififf,  161 :  People  v.  DaweU.  25  Mich. 247, 258-3()3;  Gould 
V.  Crow,  57  Mo.  200,204;  Doug&ty»28  N.  J.  £q.  581, 586:  People  v.  Baker, 
76  N.  Y.  78,  83. 88;  Hunt,  73  N.  T.  217,  225,  234;  Van  Fossen  p.  State.  37 
Ohio  St.  317»320;  Ck>lvln  v.  Beed,  55  Pa.  St.  375, 878,  8T9;  Dltson.  4  R.  I. 
87, 107;  post,  §  218. 

8  Doughty,  28  N.  J.  Eq.  681, 586;  People  v.  Baker,  76  N.  Y.  78,  88; 
post,  S  219. 

9  See  Thompson  v.  State,  28  Ala.  12, 18;  Harrle  v.  Famie,  L.  R.  5 
P.  D.  153, 157;  L.  R.  6  P.  D.  35,  47;  Shaw  v.  Att.*^9Mn.  L.  R.  2P.  A  D.  156, 
162;  Nlboyet,  L.  B.  4  P.  D.  1, 8, 12;  post,  $  219. 

10  People  p.  Baker,  76  N.  Y.  78.  85,  87;  and  see  Cook,  56  Wis.  000, 14 
V.  W.  Ken.  33, 38, 4n  Stllphen,  58  Me.  508. 513. 514, 515;  Wright,  24  Mich. 
ItiO,  181 ;  Doughty,  28  N.  J.  £aji81.  But  that  there  cannot  be  a  husband 
without  a  wife :  see  State  v.  weatherby,  49 Me. 266t663:  Oould  r.  Crow, 
57  Mo.  200, 2U4, 205;  Cooper,  7  Ohio,  2d  pt.  238, 239;  Cook,  56  Wis.  000,  14 
N.  W.  Rep.  443;  post, §$217, 217 a, 220, 430, 434. 

11  See  Gamer,  66  Md.  127, 128;  Gould  «.  Crow,  67  Mo.  200,  204;  post, 
S  217  a. 

12  Niboyet.  L.  R.  4  P.  D.  1, 9, 12, 13;  Pennoyer  v.  Nefl,  95  U.  S.  714, 
735;  Ditson,  42L  1. 87, 108, 109. 

18  Gamer,  56  Md.  127y  128;  Htont,  72  N.  Y.  217. 240;  and  cases  cited 
post,  S§  217  a,  220. 

14  Gamer,  56  Md.  127,  128;  Hunt,  72  N.  Y.  217,  237;  People  v.  Baker, 
76N.Y.78,83,84. 

15  Kinnier,  45  N.  Y.  535, 539;  and  see  Cheever  v.  Wilson,  9  Wall.  106, 
110,  111,  124;  Garner,  56  Md.  127,128;  Gould  v.  Crow,  57Mo.200,202;  Peo- 
ple r.  Baker,  76  Nt  Y.  78;  83, 84. 

16  Cheever  v.  Wilson .  9  Wall.  108, 123 ;  People  v.  DaweU .  25  Mich.  247, 
261 :  Hunt,  72  K.T.  217, 225, 234 ;  Yttn  Fossen  v.  State,  37  Ohio  St.  317, 320; 
Dltson,  4  B.  1. 87, 107;  suproi  n.  7;  post,  S  218. 

17  Niboyet,  L.  B.  4P.  D.  1,  8,  dissenting  opinion  of  Brett,  L.  J.; 
Mpra,  n.9. 

18  Doughty, 28  N.  J.  Eq.  581, 586;  Hunt,  72  N.  Y.  217. 226. 

19  See  Hood  v.  State,  56  ind.  263. 271 ;  Hunt,  72  N.  Y.  217, 237-239;  Dlt- 
ion,  4  R.  1. 87, 106;  Cook,  56  Wis.  000, 14  N.  W.  Rep.  33, 41. 

20  Shaw  V.  Att.-Gen.  Law  R..2  Pro.  &  B.  156,  162;  Doughty,  28  N.  J. 
Eq.  581, 586;  People  v.  Baker,  76ir.  Y.  78, 84, 87. 

21  Pennoyer  v.  NeflF,95U.S.714,734;  andca8esclted«tfj>ra,n.7,16. 

22  Thompson  v.  State,  28  Ala.  12, 19;  Gamer,  56  Md.  127,  129;  Gould 
V.  Crow,  57  MO.  200, 204. 

23  Turner ,44  Ala. 437,450;  Doughty.  28 N.  J.  Eq. 581,  585;  People  v. 
BWter,  76  N.  Y.  78,  84-86;  Mellen,TO  Abb.  N.  C.  329,333,  833;  Colvln  v. 
Keed,  55 Pa.  St.  875, 379;  Cook; 56  Wia. 000, 14  N.  W.  Rep.  33, 37. 40;  supra, 
n.  10. 

24  Turner.  44  Ala.  437. 450;  Wright,  24  Mich.  180, 181 ;  EHlson  v.  Mar- 
thi.  53  Mo.  575,578;  Mansfield,  10  Ohio,  27;  Cox,  19  Ohio  St.  503;  Colviu 
r.  UeeU,  53  Pa.  St.  376, 378,  381;  Prosser  ».  Warner,  47  Vt.  667,  670,  673; 
Cook,  M  Wis.  000, 14  M.  W.  Rep.  443,  444. 

25  Ilarvie  v.  Famie,  L.  R.  6  P.  D.  35, 44;  Shaw  v.  Att.-Gen.  L.  U.  2 
P.  &  D.  156. 162;  House,  25  Ga.  473,  474;  Hood  v.  State.  56  Iiid.  2ti3, 370, 
271;  Whitcomb.  46  Iowa,  437. 444;  Litowicb,19  Kan.  451, 454;  Sewall,  1.'2 
Mass.  156,  IttS    People  v.  DaweU,  25  Mich.  247,  254;  State  v.  Anuiugton, 
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.    Ttaepartle 
.    IheblU.in 


f  ,  §  202.    Object  of  the  chapter.— The  object  of  thla 

I  cliiLpter  la  to  state  iu  geuecal  terma  tbe  questioDH  wbtcli 

1  arise  in  a  divorce  suic^  and  wiiicli  \Till  be  fully  dlacuased 

I.  I  la  atibaequeut  cbapters. 

l'  '  §  203.    Jurisdiction. —Suit  must  bo  brougbt  Id  the 

I  BtaCH  wliicli  has  jurisdiclion  over 

I  sought  to  tie  dissolved,  and  in  Ihe  CO 

I  ia  given  divorce  juriadiction.' 

*'  I    Poif,  chap,  nil.,  SSI3-S33. 

1  g  204.    Practice.  —  The   pleadmgs   aDd   piaotice    In 

I J  divorce  suits  ate  partly  those  of   courts  of   chaucery, 

[i  partly  tbosa  of  tbe  English  ecclesiastical  courts,  partly 
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sued  in  his  or  her  own  name.  Other  persons  may  be 
made  parties  when  their  property  rights  are  involved. 
The  State  is  in  a  sense  a  party  defendant,  and  in  some 
cases  may  contest  the  suit;  it  always  protects  the  chil- 
dren, the  latter  being  in  this  sense  parties.^ 

1    Post,  chap,  zzxlii.,  SS  821-329. 

§  206.  The  bill,  or  libeL— The  bill  of  complaint,  or 
libel,  should  make  the  proper  allegations,  set  forth  a 
cause  for  divorce,^  and  grounds  for  other  relief  prayed; 
and  should  pray  for  the  divorce,  custody  of  children, 
alimony,  or  other  relief  wished  for.^  It  may  also  contain 
petitions  for  preliminary  decrees.* 

1  Po<<,  chap,  xrxi.,  SS  227-290. 

2  i>o«/,  chap,  xxxiv.,  SS  330-335. 

a   Po«<,  chap.  xzxT.,  SS  330-335.    See  $210. 

§  207.  Process  against  the  defendant.— The  de- 
fendant must  be  duly  summoned  by  actual  service,  or  if 
he  is  a  non-resident,  by  publication,  etc.^ 

1   Pof^  chap.  zxzY.,  SS  330-339. 

§  208.  The  answer,  or  plea.— The  defendant  should 
file  his  answer,  1  alleging  specifically  his  defenses.^  If  he 
does  not  answer,  the  suit  does  not  go  by  default,  but  a 
good  case  must  be  proved.*  In  certain  cases  the  State 
may  plead  the  various  defenses.^ 

1  Pm^  chap,  zxxvl.,  SS  840-34S. 

2  Po<<,  chap.  xzzii.,SS  291-320. 

8   i>o<«,  chap,  xzxvii.,  SS  344-857.    See  {209. 
4   i>a<<,SS294,295,327.    See  S  205. 

§  209.  The  proof  .—A  good  cause  for  divorce  must  be 
proved  always;  a  divorce  is  never  granted  for  default  or 
on  the  confessions  of  the  defendant  or  statements  of  the 
complainant.  How  far  husband  and  wife  can  testify  and 
how  far  their  admissions  and  confessions  are  evidence 
depends  greatly  on  the  statutes  of  the  various  States. 


§§  210-211     A  DIYOaCB  SUIT  IS  QSNEBAIi.  1^ 

At  common  law,  a  hosband  and  wifexould  nottestij^y  for 
or  against  each  other  in  any  suit.i 

§  210.  Preliminary  decrees.— On  proper  application 
and  proof,  the  court  may  grant  an  injunction  against  the 
defendant  to  restrain  the  alienation  of  property  in  which 
the  compU^inaut  has  marriage  rights;^  a  writ  ne  exeat 
against  the  defendant;^  a  decree  for  alimony  during  the 
suit,  and  for  counsel  fees ;  ^  a  decree  for  the  custody  of 
the  children  during  the  suit;^  and  a  decree  restraining 
one  party  from  interfering  with  the  other  during  the  suit.^ 

1  Po«<,§S826,332,833.377. 

2  Pox^SS332.377. 

3  Post,  cbap.  zxzviii.,  §§  383»  et  seq. 

4  Po«^chap.zzz]z,S$40(M07. 

5  Po«^S332. 

§  211.  The  final  decree.— The  final  decree  dissolyes 
the  marriage  absolutely,  or  absolutely  nisi,  unless  cause 
to  the  contrary  is  made  to  appear;  or  merely  s^arates 
the  parties;  sometimes  it  prohibits  the  guilty  party  from 
marrying  again;  sometimes  it  changes  the  name  of  the 
wife.i  It  settles  the  property  rights,^  and  may  decree 
alimony ,>  and  give  the  custody  of  the  children  to  either 
parents.^ 

1  Po«^cIiap8.zl.,xli.;  SS  408-4I(\.  427,  e^  ^e;. 

2  Post,  cbaps.  xl.,  zli.;  SS  408-41(1^  437,  et  seq* 
8   i>o<^,chap.zzxviil.;  SSS5&-399. 

4   Post,  cbap.  xTTlT.i  400-407. 
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CHAPTER  XXrX. 

JURISDICTION. 

1 212.  JurLsdiction,  bow  detennined. 

S  213.  Tbeorles  of  divorce. 

S  214.  No  Jurisdiction  without  statute. 

S  215.  United  States  courts  bare  no  jurlsdlcttOD. 

S  216.  The  jurisdiction  of  State  conrts. 

S  2 17.  Local  and  extraterritorial  Jurisdiction. 

S  217  a.    Jurisdiction  in  penonam  and  m  rem. 

S  218.  Jurisdiction  under  IT.  S.  Const.  Art.  IV.  S  L 

§  219.  Jurisdiction  under  International  law. 

§  220.  Jurisdiction  depends  on  domicile. 

S  221.  Wife  has  separate  domicile  for  divoxce. 

S222.  Domicile  defined. 

S  223.  Residence  defined. 

§  212.  Jurisdiction,  how  determined.  The  juria- 
diction  of  a  particular  court  to  grant  a  divorce  is  deter- 
mined by  the  statutes  of  the  State  where  the  court  is,^ 
by  the  *'  full  faith  and  credit "  clause  of  the  ^f^ited  States 
Ci>nstitution,2and  by  the  principles  of  international  law;^ 
and  at  various  times  and^n  different  States,  according  to 
different  theories  of  divorce,^  has  been  made  to  depend 
more  or  less  upon — 

1.  The  domicile  of  the  complainant  at  the  time  of  bring* 
ing  the  suit;^  or 

2.  At  the  time  of  the  offense  complained  of ;  ^  or 

3.  At  the  time  of  the  marriage.  ^ 

4.  The  residence  of  the  complainant  at  the  time  of 
bringing  the  suit.^ 

5.  The  place  where  the  marriage  took  place;  >  or 

6.  Where  the  offense  was  committed,  w 

7.  The   State  to  which  the  parties  owe  allegiance.^ 
Domicile  is  now  generally  accepted  as  the  real  tcst.^^ 

But  there  are  two  (K)ints  of  view:  that  of  the  State  where 
t;he  divorce  has  been  or  is  to  be  granted,  which  compre- 
liendfl  only  the  State  statutes;  and  that  of  other  States, 
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wLich  comprehends  the  United  States  Constitution  and 
the  principles  of  international  law.^^ 

1  Post,  S  214 ;  Standridge,  31  Oa.  223, 224 ;  Trevlno,  54  Tex.  261, 264. 

2  Post,  §  218;  Cheever  r.  Wilson,  9  Waft.  108, 123. 

3  Post,  §  219;  Harvie  v.  Famie,  L.  R.  5  P.  D.  153, 157. 

4  Post,  §  213 ;  Dicey  Dom.  App.  n.  vl. 

5  Cbeever  v.  Wilaan,  9  Wall.  108, 124;  NIboyet,  L.  R.  4  P.  D.  1, 13, 14; 
post,  S  220. 

6  rrosser  v.  Warner,  47  Vt.  667, 671 ;  post,  S  220. 

7  See  discussion  in  Harvie  v.  Farule,  L.  B.  6  P.  D.  85, 47, 19, 51 ;  post, 
§§213,220. 

8  Po</,S223. 

9  See  Tovey  v.  Lindsay.  1  Dow,  117,  131,  140;  Hon,  2  Btrob.  Eq.  174, 

177,178;  J70«^§!i  213, 220. 

10  Colvin  V.  Beed,  55  Pa.  St.  375, 380, 382 ;  post,  SI  213, 220. 

11  Harvie  r.  Farnle,  L.  B.  6  P.  D.  35;  Thompson  «.  State,  38  Ala.  12, 
16;  Dorsey,  7  Watts,  349, 851 ;  post,  SS  213, 220. 

12  Cheever  v.  Wilson,  9  WaU.  108, 124;  post,  SS  213, 220. 

13  Po<^S217;  ante, %2Q1. 

§  213.  Theoxl^B  of  aiT6FC6.~There  are  three  theo- 
ries of  divorce,  the  contractual,  the  penal,  and  the  status. ^ 

1.  The  contractual  theory  is,  that  marriage  is  a  con- 
tract,^  and  that  divorce  is  the  rescission  thereof,  and  that 
such  rescission  can  be  had  only  according  to  the  terms  of 
the  contract.'  That  parties  in  marrying  make  the  law  of 
the  place  where  they  marry  6i  -Where  they  Inteml  to  have 
their  matrimonial  home  part  of  their  contract,  aud  tliat 
they  can  be  divorced  only  for  causes  and  by  courts  recog- 
nized by  such  Iaw.4  So  that  under  this  theory  parties 
marrying  in  England  before  1858,  no  divorce  being  recog- 
nized by  the  English  law,  would  have  no  rig))t  to  be  di- 
vorced by  any  court.*  l^bis  theory  %a8  neveir  been  found 
satisfactory.^^ 

2.  The  penal  theory  is,  that  marriage  obligations  are 
public  duties  for  the  breach  of  which  the  State  punishes 
the  offender  by  divorce,  and  that,  as  in  other  criminal 
cases,  the  court  of  the  State  where  the  offense  is  com- 
mitted has  jurisdiction  to  inflict  this  penalty.^  Tliin  th<>- 
ory  has  influenced  courts,  but  has  never  been  adupt«d.B 
It  is  inconsistent  with  the  fact  that  divorce  is  rather  to 
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relieve  the  innoee&t  than  to  punhh  the  gailty,*  and  the 
rule  that  a  divorce  haa  exterritorial  effect.  ^<^ 

3.  The  status  theory  is,  that  marriage  is  a  public  insti- 
tution, ^i  a  status  created  by  law,^^  which  differs  in  differ- 
ent States,  and  that  as  the  laws  of  each  State  are  made  for 
aud  apply  to  whatever  is  pennanently  in  such  State,^  a 
party  may  be  divorced  only  in  and  according  to  the  law 
of  the  place  where  he  or  she  is  domiciled.^^  This  seems 
to  be  the  correct  theory.^ 

1  Dicey  Dom.  App.  n.  tjU 

2  Ante,  %il6,  IS, 31. 

9   TQT97  V.  Liiw:isA7, 1  Dow,  117,  111.  14tt. 

4  Lolley's  Case,  2  Clark  A  F.  567,  n. ;  McCarthy  v.  DeCaiz,  2  Clark  * 
F.  Sd8,  u. 

5  Tovey  v.  LlBdaay,  1  Dow,  117, 131, 140;  WUUnson  v,  Gibson.  L.  B. 

4  £q.  I  (£2, 168. 

6  Dicey  Dom.  p.  350:  Warrender,  2  Clark  A  F.  488.  667,  668;  Mor- 
daunt.  L.  R.  2  P.  A  D.  163,  126;  Conway  v.  Beaziey,  3  Eakrg.  £cc<639,  5 
£ng.  £c.  242, 246;  Thompson  v.  State,  28  Ala.  12,  lb. 

7  Dicey  Dom.  p.  m.  See  Van  Yoorhls  v,  Brintnall,  86  N.  Y.  18. 28; 
Com.  r.  Lane.  113  Mass.  468, 471;  S.  C.  18  Am.  Bep.  608;  Barber  v.  Boot, 
10Ma&i.2(iO,266. 

8  Hordannt,  L.  9. 2  P.  A  D.  109;  Mordaunt  n.  MoncrielTe,  L.  R.  2 
H.  L.  8. 374;  Piit,  4  Macq.  627;  ^ack*  24  Sea.  Cas.S.  2d  8er.467;  Binger 
V.  Churchill.  2  8e8.  Cas.  S.  2d  ser.  307;  Harding  v.  Alden,  9  Me.  1407148. 

9  See  Elliott,  38  Md.  367, 363;  Williams  v.  pates,  6  Ired.  636, 638. 

10  Van  Voorhis  v.  Brintnall.  ^  N.  Y.  18. 29;  Com.  v.  Lane,  118  Mass. 
458, 47U  IB  Am.  Uep.  609.  These  cases  give  the  divorce,  but  not  the  pro- 
hibition to  marry  again,  ejcterritorial  effect. 

1 1  See  Noel  v.  Ewlng,  9  Ind.  37 ;  pott,  SS  217-219. 

13    Ante,  §&  1, 13, 17, 47, 76, 167, 181. 1C4, 201 ;  post,  Sf  216, 216, 327. 

13  Niboyet,  L.  R.  4  P.  D.  1, 9;  Wilson,  L.  B.  2  P.  ft  D.  436. 

14  Dicey  Dom.  p.  361 ;  Wilson,  L.  R.  2  P.  &  D.  436. 442 ;  NIboyet,  L.  B. 
4  P.  D.  1, 19;  Shaw  v.  Att.-Oen.  L.  B.  2  P.  &  D.  166, 161, 162;  Warrender, 
2  Clark  ft  F.  488;  MeUen,  10  Abb.  N.  C.  329,  331,  333.  notes. 

16  Dicey  Dom.  p.  355;  ^haw  «.  Gould,  L.  R.  3  H.  L.  66,  85;  Wilson, 
L.  B.  2  P.  ft  D.  486, 442;  post,  %i  218, 219, 220. 

§  214.  No  jiirisdiotion  witboat  etatute.~Co1onists 
carry  with  them  law8,i  but  not  courts  ;2  and  so  the  eccle* 
Biastical  courts,  which  alone  in  England  could  grant  di- 
vorces,* were  not  imported  into  this  country,*  and  the 
Jurisdiction  of  such  courts  can  be  obtained  only  by 
statute.^  Therefore,  in  the  United  States  all  divorce 
Jurisdiction  is  statutory,^  and  no  court  can  grant  adivorca 
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except  For  parties  md  caaaee  provideil  by  statate.'  li 
Eu^lnud  tliere  is  uow  a  special  divoice  court.'  In  eat* 
■>f  tlib  United  StBt«a  except  Soutb  Carolina  ^dlToice  jurir 
diutiun  is  given  by  etatute  to  certain  courts, "^  and  tbes 
»iatiilea  are  coDBtitutioual.^i  even  tltougb  they  leave  tli' 
cause  fot  divorce  in  tlie  discretion  of  tbe  conrt.'^ 
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See  also  Cook  HWU-IIOI 
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§  215.  TTnited  Btatea  conrts  bave  no  Joriadlo- 
tion.— Divorce  Jutiadiction  must  be  eiven  by  etat ate  1  aud 
never  bas  been  bo  given  to  the  United  States  courts;  these 
courts  Lave  do  ecclesiastical  jurisdiction,*  and  tliough  in 

the  exercise  of  their  chancery  powers  they  ma;  entertain 
a  HUit  for  alimony  by  a  wife  against  her  Imsband  residing 
in  B  different  State,' tbej  Lave  no  divorce  jurisdiction,* 
nor  could  Congress  vest  sdcU  jurisdiction  in  tlie  United 
States  coQTtAi  for  maniage  Is  not  a  national  mattur,  but 
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a  domestic  relation  within  the  control  of  the   sevenU 
8tate8.fi 

2  Barber.  21  How.  882.  e04, 605b 

3  Barber,  How.  082. 591.   Consult  Bennett,  Deady,  299. 313. 

4  Barber,  21  How.  582, 534,  602,  605;  Cheever  v.  Wilson,  9  WalL  108, 
124:  Hobb8.1  Wood.  537, 539. 

5  Strader  v.  Graham,  10  How.  82, 93;  Green  v.  State.  58  Ala.  190, 195: 
State  f.  Gibson,  ^.6  Ind.  389,  Sfi5-400:  Sewall,  122  Mass.  156J61 ;  Hopkins, 
3  Mass.  158, 159;  Hunt.  72  N.  T.  217, 228:  Lonas  v.  State,  3  Helsk,  287. 303, 
810 ;  Frasher  v.  State,  3  Tex.  App.  263, 275 ;  Cook,  56  Wis.  000, 14  N.  T.  ttep. 
33, 36, 443. 

§  216.  The  jurisdiction  of  State  courts.— State 
coarts  have  sach  jurisdiction  as  is  given  them  by  statute,^ 
and  no  other,^  and  jurisdiction  can  be  exercised  only 
after  proper  compliance  with  the  statutory  requirements 
of  service  and  the  like.*  Such  jurisdiction  need  not 
necessarily  be  given  by  express  words.*  When  causes  for 
divorce  are  named  by  a  statute,  but  divorce  jurisdiction 
is  not  given  by  name  to  any  particular  court,  a  provision 
giving  jurisdiction  '*  in  all  civil  cases  both  at  law  and 
equity  '*  to  certain  courts  includes  divorce  suits,^  though 
such  suits  are  not  suits  at  law  or  equity, <^  but  suits  sui 
generisJ  So  when  divorce  jurisdiction  is  given,  but  no 
causes  for  divorce  are  named,  such  jurisdiction  covers 
only  canon  and  common  law  causes;  ^  or  if  certain 
causes  are  named,  all  others  are  excluded.^  State  statutes 
are  usually  framed  on  the  theory  that  divorce  jurisdiction  m 

depend.^  on  domicile,^**  and  on  the  complainant's  domicile 
in  parcicular.il  They  require  residence,  which  amounts 
to  domicile,  12  on  the  part  of  the  complainant  for  from  six 
months  13  to  three  years,  i*  and  allow  service  on  the  de- 
feudant  by  publication  where  actual  service  is  impossi' 
ble.15  Tliey  also  provide  in  what  county  of  the  State 
these  suits  shall  be  brought.i^  Some  statutes  make  juris- 
diction <lepend  on  other  facts  than  domicile, i^  as  the 
phice  where  the  cause  accrued,i8  or  where  the  parties 
wer*' domiciled  when  it  accrued;!^  such  statutes  must  be 
strictly    construed,^   with  due  regard   for   the   law  of 
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natlonH,"  so  aa  to  etxcj  oat  f slrl;  t1i«ir  spirit  snd  iolend- 
meDt.l>  If  a  court  has  jurisdictioa.  It  must  graDt  tlie 
divorce,^  tbongb  tbe  decree  may  liave  DO  Rztnttenilorial 
effect.^'   TLe eccleslaBtiu  andnquttypTactlcelstollowed.^ 
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§§  217-217  a 


§  217.   Local  and  eztratarritoiial  jnrlBdlction.— 

Every  State  lias  the  tif^ht  to  vegulate  its  own  domestic 
policy,^  to  determine  the  status  of  its  own  citizens,^  and 
to  choose  for  itself  the  terms  aad  conditions  under  whioh 
its  courts  shall  grant  dirorces;*  and  a  divorce  granted 
under  such  terms  and  Conditions  is  valid  within  the 
State.  ^  But  no  State  has  a  riglit  to  push  its  domestio 
policy  beyond  its  boundaries  and  into  other  States,  or  to 
dissolve  the  marriage  oi  ehange  the  domestic  status  of 
persons  belonging  to  othet  States,^  without  such  State's 
consent.6  If  it  attempts  to  do  so,  the  divorce  will  be 
valid  only  within  its  own  eonftnes^  and  will  have  no  ex- 
traterritorial validity  except  by  comity ;?  and  though  the 
United  States  Constitution  requires  every  State  to  give 
full  faith  and  credit  to  tlie  judieial  proceedings  of  every 
other  State,  8  a  divorce  granted  by  one  State  need  not  be 
beld  valid  in  another  except  so  far  as  it  concerns  parties 
and  things  ^  within  the  former  State's  control.^ 

1  Kinnler,  45  N.  Y.  635,  544.   See,  on  the  subject  of  tlUs  section, 

2  Strader  v.  Orabam,  10  How.  82, 9>. 

3  Hunt,  12  N.  Y.  217, 227, 228,239;  and  see  Cheever  v.  Wilson,  9  Wall. 
108. 123, 124:  Magulre, 7  Dsita,  181, 184, 185;  Keerl,  34  Md.  21, 26:  Barber 
V.  Uoot,  10  Mass.  2(i0, 265,260;  Doaglity,28  N.  J.  Ea.  5»1,  585;  People  v. 
BaiLer,  7o  N.  Y.  78, 85, 86;  Cook,  56  Wis.  000,  14  N.  W.  Kep.  33, 36, 38. 

4  Bfaffulre,  7  Dana,  181,  186:  Beard,  21  Ind.  321,  324,  327;  ante,  $201, 
and  leadiiig  cases  therein  cited. 

5  People  V.  Baker,  76  N.  Y.  78, 84.  See  Magalre,  7  Dana,  181,  185, 
186;  Beard,  21  Ind.  321, 327,828.  -^       » 

6  People  r.  DaweU,  25  Mich.  247, 257, 258, 284, 265. 

7  Doughty,  23  N.  J.  £a.  681,  596;  Hunt,  72  K.  Y.  217,  226.  See 
Maffulre,  7  Dana,  181, 186;  Harding  r.  Alden,  9  Me.  140,  ISO;  Barber  v. 
Boot,  10  Mass.  260, 268. 

8  />««I,S218. 

9  Post,  S  211  a. 

10   Van  Fossen,  87  Ohio  St.  817, 820;  post,  SS  217  a,  218;  ante,  %  201. 

g  217  a.  JuriBdiction  In  peraonam  and  in  rem.— 
A  suit  for  divorce  is  not  an  action  in  contract  ^  or  in  tort,^ 
nor  is  it  a  criminal  prosecution,^  but  it  is  a  proceeding 
mii  generUt*  partly  in  personam,  partly  in  rem.^  The  posi- 
tion of  a  husband  or  a  wife  as  husband  or  wife  in  the- 
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community  in  which  he  or  she  is  domiciled  >  depends  upon 
the  marriage  laws  of  such  commonity,  and  is  called  his 
or  her  statysJ  So  far  as  a  divorce  suit  is  to  change  this 
status,  it  is  to  affect  a  thing  independent  of  the  parties, 
and  is  a  proceeding,  not  against  theparties^in  personam— 
but  against  their  status— m  rem  .^  When  the  husband  and 
wife  have  different  domiciles,  as  they  may ,9  there  are  two 
status,  or  res,^^  respectively  controlled  by  two  different 
States,  u  So  far  as  a  divorce  suit  relates  to  alimony  ^  or 
costs  ^  or  a  prohibition  against  remarriage,^^  it  is  a  pro- 
ceeding in  personam.  So  far  as  it  relates  to  the  custody  of 
children,  it  seejns  to  be  a  proceeding  in  rem,^  Jurisdiction 
to  pass  a  decree  in  personam  is  obtained  only  by  due  ser- 
vice upon  the  defendant  within  the  State,w  or  by  his  vol- 
untary appearance. ^7  Jurisdiction  to  pass  a  decree  in 
rem  exists  over  anything  fixed  in  the  State,^  and  notice 
by  publication  to  the  party  concerned  is  rather  to  exclude 
suspicious  of  secrecy  than  to  meet  a  necessity  of  service 
upon  such  party .^  As  a  result:  if  both  parties  are  domi- 
ciled in  the  State,  its  courts  have  jurisdiction  to  dissolve 
their  marriage  without  actual  service  upon  the  defend- 
ant; ^^  if  one  only  is  so  domiciled,  the  jurisdiction  extends 
only  to  dissolve  the  marriage  of  such  one,^  and  the  other, 
in  spite  of  the  divorce,  may  likewise  obtain  a  divorce  in 
his  State  dissolving  his  part  of  the  marriage,^^  may  be 
convicted  of  bigamy  if  he  marries  on  the  strength  of  the 
other's  divorce,^  and  may  perhaps  claim  marriage  rights 
in  property  not  situate  in  the  State  granting  the  other's 
divorce.^  So  if  the  defendant  is  regularly  summoned  or 
voluntarily  appears,  and  not  otherwise,  can  a  court  pass  a 
decree  against  him  for  alimony^  or  costs ^  or  to  prevent 
his  marrying  again.^r  On  the  other  hand,  if  neither  party 
is  domiciled  in  the  State,  the  marriage  cannot  be  dis- 
Bolved,28  even  though  the  parties  voluntarily  appear: 29 
the  consent  of  the  State  wliich  controls  their  status  ia 
necessary;^  but  a  party  if  duly  summoned  is  bound  by  a 
personal  decree,  though  nor  domiciled  in  the  State.^i^ 
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1  Jinte,KU,m,etteq, 

2  Mangels,  6  Mo.  App.  481, 484;  ante,  SS 175,  ei  »eq. 

3  Baker,  L.  B.  5  P.  D.  143, 149, 151 ;  DeUiber,  9  Conn.  233, 234. 

4  Mosselm^n,  44  Ind.  106.  Ill;  Ewlng.  24  Ind.  468,  472;  Maniireto,  6 
Mo.  App.  431, 4B4 J  Cast,  1  Utah,  112, 115.  See  Townseud  v.  Griifln,  4  Har. 
(Del.)  440, 443;  Maguire,  7  Dana,  1»1, 184. 

5  See  Turner,  44  Ala.  437.  450:  Beard,  21  Ind.  321.  338;  Maguirr.  7 
Dana,  181, 183;  Harding  v.  Alden,  9  Me.  140, 150,  151;  Elllsou  v.  Martlu. 
53  Mo.  575. 578;  Niboyet,  L.  B.  4  P.  D.  1, 12;  and  cases  cited  it{fra, 

6  Po</,$S  220,221. 

7  Cook,  56  Wis.  000, 14  N.  W.  Bep.  33,  36;  Ellison  v.  Martin,  53  Mo. 
675,578;  ante,  SS  1*  17, 47. 

8  Niboyet,  L.  B.  4  P.  D.  I.  12;  Ellison  v.  Martin.  53  Mo.  575,  578; 
Gould  V.  Crow,  57  Mo.  200, 208,  204:  Coddington,  20  N.  J.  £q.  263,  '264; 
Uunt,72N.  Y.  217,241;  People  r.  Baker,  76  N.  Y.  78,84,  85;  Cook,  56 
Wis.  000,  1 4  N.  W.  Bep.  33, 36. 38, 41. 

9  Po<^,S221. 

10  Gould  V.  Crow,  67  Mo.  200.  203;  People  v.  Baker,  76  N.Y.78,  86, 
87;  Cook,  56  Wis.  000, 14  N.  W.  Rep.  33,36, ». 

11  People  V.  Baker,  76  N.  Y.  78, 85, 86;  ante,  S  217. 

12  Beard,  21  Ind.  321, 328;  it^fra,  u.  26 

13  Lytle.  48  Ind.  200, 202 ;  ii^fra,  n.  26. 

14  Gamer,  56  Md.  127, 129;  Magnire.  7  Dana,  181, 187.  See  Van 
Storch  V.  Grli&n,  71  Pa.  St.  240, 244;  ante  $  116. 

16   Wakefield  r.  Ives,  35  Iowa,  238, 240. 

16  Maguire,  7  Dana,  181,  187;  Gamer,  56  Md.  127,  128;  Hunt,  72  N. 
Y.  217, 237 ;  €mte,  S  201.  n.  14. 

17  People  V.  Baker,  76  N.  Y.  78, 83, 84;  cases  last  cited;  ante,  S  201, 
n.  15. 

18  See  2  Blsb.  M.  A  D.  S  132;  Story  Confl.  L.  ^  549,  592;  Castrigue 
V.  Imrie,  L.  B.  1  H.  L.  414.  429;  The  Charkleli,  L.  K.  4  A.  A  E.  5!>.  i*l; 
Hickey  v.  Stewart,  3  How.  750;  Thompson  v,  Morton,  2  Ohio  St.  26, 3U; 
not  matrimonial  cases. 

19  2  Bish.  M.  A  D.  S  164.  See  Pennoyer  v.  NefT,  95  U.  S.  714, 733; 
Bandford,  5  Day,  353, 358;  Bissell  v.  Brig^,  9  Mass.  462, 468. 

20  See  Barber  r.  Boot,  10  Mass.  260, 264;  ante,  $  201. 

21  See  fully.  People  r.  Baker,  76  N.  Y.  78 ;  Cook,  56  Wis.  000, 14  N.  W. 
Bep.  33, 443;  Gould  v.  Crow,  57  Mo.  200, 204. 

22  Cook,  56  Wis.  000, 14  N.  W.  Bep.  33, 41 ;  Wright,  24  Mich.  180, 181; 
Doughty,  28  N.  J.  £q.  58U585;  ante,  %  201. 

23  People  v.  Baker,  76  N.  Y.  73.  But  see  Turner,  44  Ala.  437. 450. 

24  Turner,  44  Ala.  437.450:  Colvin  ».  Reed,  65  Pa.  St.  375,  3TS.381; 
Boel  9.  Elder,  62  Pa.  St.  808;  mit  see  Harding  v.  Alden,  9  Me.  140. 15U. 
151;  Ellison  v.  Martin,  53  Mo.  575, 578. 

26  Turner,  44  Ala.  437, 450;  Thompson  v.  State,  23  Ala.  12. 17;  Sand- 
foi-a.6  Day,  35 <,  858;  Beard,  21  Lid.  321,  323;  Lytle,  41  Iiul.  200.  20J; 
Madden  r.  Fielding.  19  La.  An.  505,506:  Ellison  v.  Martlu.  53  Mu.  575, 
67H;  Gould  V.  Crow,  57  Mo.  200. 204;  Leith,  89  N.  H.  20,  39;  Jackson,  i 
Johnn.  4J4 ;  Trosser  r.  Warner,  47  Vt.  667, 670, 673. 

26  L>tle.  41  Ind.  200, 202. 

27  Oaraer,  56  Md.  127.  Ii8, 1*29. 
36    Auie»  S  201 ;  post,  SS  220, 22U 
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29  Cases  cited  ante,  S  201,  n.  25. 

30  People  v.  Dawell,  35  Mich.  247, 267, 208,  SM.  S65. 

31  Harrison.  20  Ala.  629, 647. 

§  2ia  Jurisdiction  under  U.  B.  Const.  Art.  IV. 
%  1.—"  Full  faith  and  credit  »liall  bo  i^iven  in  each  State 
to  the  public  acta,  records,  and  judicial  proceedings  of 
every  other  State.  And  the  Congress  may  by  general 
laws  prescribe  th«  manner  in  which  such  acts,  records, 
and  proceedings  shall  be  proved,  and  the  effect  thereof."  ^ 
"  And  the  said  records  and  judicial  proceedings,  authen- 
ticated as  aforesaid,  shall  have  such  faith  and  credit 
given  to  them  in  every  court  within  the  United  States  as 
they  have  by  law  or  usage  in  the  courts  of  the  StAte 
from  whence  the  said  records  are  or  shall  be  taken.'' ^ 
This  cannot  mean,  on  the  one  hand,  tbat  any  divorce  one 
State  chooses  to  grant  must  be  held  valid  in  all  other 
States,  for  every  State  has  the  undoubted  right  to  deter- 
mine for  itself  the  status  or  domestic  and  social  condi- 
tion of  the  persons  domiciled  within  its  territory ;  >  or,  on 
the  other,  that  both  parties  must  be  actually  domiciled  in 
the  State  granting  the  divorce,  and  must  have  actually 
appeared  in  the  suit,  for  there  would  then  be  no  dissolu« 
tion  of  a  marriage  the  parties  to  which  are  domiciled 
in  different  States. <  As  a  general  thing,  these  provisions 
are  said  to  apply  to  divorces  granted  by  courts  which 
had  jurisdiction  over  the  parties  and  the  subject-matter.* 
More  accurately,  they  apply  to  divorces  granted  by  a 
court  which  had  jurisdiction  over  the  parties  and  their 
marriage  status  ;>  or  to  such  portion  of  the  decree  of 
divorce  as,  being  in  rem,^  acts  upon  things  within  the 
control  of  the  State,^  and  as,  being  in  personamj^  acts 
upon  a  person  duly  summoned  or  voluntarily  appear- 
ing. i<>  Thus,  if  both  parties  are  domiciled  out  of  the 
State  where  the  divorce  is  granted,  such  State,  having  no 
control  of  their  status,  has  no  right  to  dissolve  it,^  and 
other  States  are  not  bound  to  recognize  the  validity 
of  the  divorce,  though  there  was  full  jurisdiction  over 
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the  partieH  by  the  defendant's  Tolcintor;  appeamnce." 
Wlien  only  ons  erf  tl>e  parties  Is  domloiled  In  snch  State, 
erery  other  Slate  most  bold  the  divorce  Talid  as  to  the 
domiciled  party.i  but  not  as  to  the  other. "  When  both 
are  domiciled  Id  such  ■  tate,  avery  other  State  ninst  give 
full  credit  to  the  divorce  as  fat  as  dlBSOlutian  of  the 
■tatns  Is  concerned,"  tboogli  there  has  been  no  peraonal 
service  or  appearance.u  But  the  parts  of  the  decree 
which  are  in  personam  cannot  have  extraterrlcotial  valid- 
ity tritbont  actaal  gervice  oc  appearaaoe."  Jurisdiction 
to  dissolve  the  marriage  of  a  party  may  thus  be  said 
to  depend  upon  tbe  domicile  of  suoh  party." 
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§  219.    Jurisdiction  under  international  la^v.— 

Marriage  is  a  status,^  a  domestic  relation  whicb  every 
State  has  a  right  to  control  so  far  as  its  own  citizens  are 
concerned;'^  therefore  the  comity  of  nations  will  not 
allow  one  country  to  change  the  marriage  status  of  citi- 
zens of  another  country,  nor  does  it  call  upon  one  State 
to  tolerate  another  State's  interference  with  the  domestic^ 
relations  of  its  citizens.^  Hence,  as  a  general  rule,  under 
international  law,  jurisdiction  to  dissolve  a  party's  mar- 
riage belongs  to  the  courts  of  the  State  where  such  party 
is  domiciled.^ 

1  Ante,  §§  17, 47, 213, 215,  216. 

2  Ante,  |§  75, 157, 181, 194, 201, 213, 215, 216:  post,  «§  228,  327.  See  also 
Harrison,  20  Ala.  (320,645;  Thompson  v.  State,  28  Ala.  12,  18;  Jenness, 
24  Ind.  355, 351);  Keerl,  34  Md.  2U^6;  Dutcber,  3U  Wis.  (i5), 657. 

3  Harviev.  Farnle,  L.  11.5  P.  D.  153,  157;  Shaw  v.  Gould,  L.  R.  3 
H.  L.  55, 96;  Shaw  r.  Att.-Gen.  L.  B.2  P.D.  156, 162;  Thompson  v.  State* 
23  Ala.  12,  17;  Ma^iruire,  7  Dana,  18i,  186;  HarOlni?  v.  Alden,  9  Me.  140. 
150:  Barber  v.  Uoot,  10  Mass.  260,  266;  Ilarteau,  14  Pick.  181;  Lelth,»9 
N.  H.  20, 35, 38;  Goddingtou,  20  N.  J.  Eq.  263,264;  Doughty, 28  M.  J.  Eu. 
981, 586;  Huut,  72  M.  T.  217, 226. 

4  Po«^§220. 

§  220.  Jurisdiction  depends  on  domicile.— Juris- 
diction for  divorce  depends  upon  domicile.^  Of  the  sev- 
eral theories 3  of  divorce,  this  alone  can  stand  analysis:* 
it 'is  the  theory  upon  which  most  divorce  statutes  are 
passed,^  upon  which  the  "full  faith  and  credit"  clause 
of  the  Constitution  is  construed,^  and  which  alone  meets 
the  demands  of  the  comity  of  nations.*  *' The  .only  fair 
and  satisfactory  rule  to  adopt  in  this  matter  of  jurisdic- 
tion is  to  insist  upon  the  parties  in  all  cases  referring 
their  matrimonial  differences  to  the  courts  of  the  country 

where  they  are  domiciled It  is  both  just  and  rea- , 

sonable  that  the  differences  of  married  people  should  be 
a<ljusted  in  accordance  with  the  laws  of  the  country  to 
wliich  they  belong,  and  dealt  with  by  the  tribunals  which 
alone  can  administer  th-ese  laws."  7  '*The  status  ^  of 
marriage  is  the  legal  position  of  a  married  person  as  such 
in  the  community  or  in  relation  to  the  community;* 
'Which  community  is  it  which  is  interested  in  such  lela- 
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tion  ?  None  other  than  the  commnnity  of  which  he  is  a 
member;  that  is,  tlie  commanity  with  which  he  is  living 
BO  as  to  be  one  of  the  families  of  it.  But  that  in  fact  is 
the  community  in  which  he  is  living  at  home  with  the 
intent  that  among  or  in  it  should  be  the  home  of  bis 
married  life.  But  that  is  the  place  of  his  domicile."  ^^ 
Every  State  makes  its  laws  for^^  and  has  the  right  to 
control  the  domestic  status  of  ^^  those  who  make  their 
home  in  it.  When  both  parties  are  domiciled  in  the  State 
where  tlieir  divorce  is  granted,  there  is  no  diflSculty,  the 
divorce  is  valid  everywhere.^  In  cases  where  the  wife 
Lus  SL  different  domicile  from  her  husband,^^  her  status  u9 
a  married  person  will  depend  on  different  laws  from  his :  ^^ 
two  different  States  are  interested  in  two  different  status 
arising  from  the  same  marriage.i<^  If  in  such  case  a 
court  of  the  husband's  domicile  dissolves  the  marriage  on 
his  application,  not  only  is  such  divorce  no  bar  to  the 
wife's  application  in  her  domicile  for  a  divorce, ^^  i)ut  if 
she  marries  again  on  the  strength  of  his  divorce  her 
courts  may  deem  her  a  bigamist, ^^  unless  her  State  has  in 
some  way  consented  to  the  first  divorce,  i^  as  by  analo- 
gous legislation.^^  Such  suits  being  in  rem,^^  notice  by 
publication  is  sufficient.^  Such  suits  being  not  merely 
suits  between  the  husband  and  wife,^  tlieir  consent  can- 
not confer  jurisdiction.**  But  if  the  parties  are  duly  before 
the  court  they  are  personally  bound,  though  the  marriage 
status  is  not  dissolved. 25  The  courts  of  a  State  where 
neither  party  is  domiciled  have  of  course  no  jurisdiction 
whatever  to  dissolve  their  marriage.26  Therefore,  a  di- 
vorce court  of  any  country  where  the  complainant  is 
then  domiciled  has  jurisdiction  to  dissolve  his  or  lier 
marriage,27  and  no  court  of  any  other  country  has  such 
juri8diction-28  And  except  under  unusual  statutes,'**  it 
does  not  affect  this  rule  that  the  parties  were  married,^ 
or  the  offense  committed,^^  in  some  other  State,  even 
though  in  such  State  it  was  no  cause  for  divorce ;''3  <,r  that 
at  the  time  of  the  marriage,88  or  the  offense,8^  th?  parties 
M.*D.    IT, 


were  doinioiled  elsewhere;  orthat  at  the  time  of  brng- 
Ing  the  Buit  &  domiciled  part;  is  temporaril;  abroad:'' 
oc  that  a  domiciled  paity  owes  allegiaace  to  a  foreij^n 

I   2  HlBli.SL*  DJJWl-lW;  DleerDom.  pp.  IM. «  im-i  tsfle,  (lOl; 
Wilson,  L.  K.',;  P.  AD.  13M43;  BroiJlE,  30  L.  J.  Mai.  CUB.  IS9;  SUuw  c. 
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'  ' '  '  '      r   '/>4 ;  £tHCe  B,  ArnilufftoD, 

v'.'.p']  "i  .■.'.'r'M'N.  I.'tS,  Wi'Coll 

Pa.  r.[      .  ■,  Pii.  St.  Wl,  Mlj  liiHOl 

;  ll:ii-  .>'  ..  ■■    '.  ■  ■    r  L-i;.h.ll!,lHi  Shaferr,. 

I   Bee  Nltnyat.  L.  B.  (  P.  D.  1,  II,  Brett's  Opinion, 


I   misou,L.  R.IP.  AD.439,  » 


V.  SCsCe.  79  Ala.  II, 


19    Bet  TbDmpHm  v.  State.  29  Ala.  13,  19:  Jeniicu,  M  Inil  399,  Mvi 
Duteher,  S9  Wla.  S:tl,  G99. 
16   PooplBE.  Baker. 7UN.T.;s,Kt,  97;  Colrln  v.RMd.M  Fa.  SC  179, 

■"    -  ok.  M  WU.  om,  U  N.  W.  Rep.  M,  <l.  ae«  Wriilit,  21  Kleb. 
SouKht}',  29  N.  J.  £q.  GSl,  £»i  oiue.ii  201,  217,  ill  ai    poll. 
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Ppnnojert.  Nett,  90D.8.  7M,  T31i  mti.Um.  211  a.TUi    pott. 

People  B.Dawcll.M  Mich.  !1T,MJ,2H;  poiM  3«. 

Vaa  Fcaaea  i.  acnCe,  37  O^o  31. 3U,  Sla;  aMt,  f  i  Ml,  Si;.  11;  a,  "18. 
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2ft   Harrison,  20  Ala.  629, 647. 

26  House,  2ft  Ga.  473,  474:  Hood  v.  State,  M  Ind.  26S.  270;  State  v. 
Armiugton,2ftMliiii.29,atf,  37;  Leith.  SO  N.  H.  20,  SI,  37;  ante.  SSSOl. 
217.217  0,218,219. 

27  Dicey  Dom.  p.  22S;  Hnbbell,  S  Wis.  662, 664 ;  Donghty,  28  N.  J.  £q. 

581,ft8ft. 

28  Dicey  Dom.  p.  226;  People  v.  Baker,  76  K.  Y.  78 ;  Cook,  56  Wis.  000, 
14  N.  W.  Bep.  33. 

29  .<l»/e,SI214.216. 

30  Harrle  v.  F&mle,  L.  R.  5  P.  D.  168,  L.  B.  6  P.  D.  35,  47,  49,  61; 
Wilson,  L.  B.  2  P.  A  D.435,  442;  Cbeeverv.  Wilson,  9  Wall.  106, 124; 
Tlioiupfion  V.  State,  28  Ala.  12,  16:  Tolen,  2  Blackf.  407,  411;  Barber  v. 
Boot,  10  BUss.  2()0,  2(>4:  Clark.  6  N.  H.  21. 22;  Hubbell,  3  Wis.  im,  «64; 
Sbafer  v.  Bu^hnell,  24  Wis.  372, 376:  anU,  i  213.  But  see  LoUey,  3  Clark 
A  F.  6(i8;  Harman.  1  Cat  215, 2i6:  Duke  «.  Fulmer,  6  Bleb.  £q.  121, 125. 

31  Duntze  v.  Levett,  Fen;.  63, 8  Ens.  £c.  360, 379 :  Wilson,  L.  B  2  P.  A 
D. 43ft.  442:  Cbeever  r.  Wilson. 9  WalUiOe,  124 : Hanberry,  29 Abk  719,723; 
Smitb,  4  Greene,  266,  268:  Tolen,  2  Bbickf.  407,  411:  Harding  v.  Alden, 


La.  An.  317, 318;  Colvln  v.  Beed.  68  Pa.  St.  376,  SiiO,  382;  ante,  S216. 

32  Sbaw  9,  Att^-Qen.  L.  B.  2  P.  A  D.  156, 161 ;  Klboyet,  L.  B.  4  P.  D.  I, 
8:  Harrbion.  19  Ala.  499;  Tolen,  2  Blackf.  407,  411;  Stokes,  1  Mo.  320; 
Hubbell.  3  Wis.  662,  664.  But  see  Edwards  v.  Greene,  9  La.  An.  317, 
818;  Duke  «.  Fulmer,  6  Ricb.  £q.  121, 125;  Hare,  10  Tex.  355, 357. 

33  Supra,  n.  30. 

34  Gleason,  4  Wis.  64,  65.  But  see  Becket,  17  Hon.  B.  370,  374; 
Hopkins,  35  N.  H.  474,  475;  Prosser  v.  Warner,  47  Vt.  667,  671;  ante, 
SS  213, 216. 

3ft   Hanover  v.  Turner,  14  Mass.  227, 231. 

36  NIboyet.  L.  B.  4  P.  D.  1,  13;  Sbaw  v.  Oould,  L.  B.  3  H.  L.  55. 
M:  Thompson  V.  State,  28  Ala.  12, 16;  Dor8ey,7  Watts,  849,361;  ante, 
S213. 

§  221.   'Wiie  has  separate  domicile  for  divorceii 

— ^The  husband  has  the  right  to  fix  the  matrimonial 
home;i  he  may  move  as  often  as  he  pleases,  and  bis  wife 
must  follow  or  she  deserts  him;  ^  and  whether  she  follows 
bim  in  fact  or  not,  in  law  her  domicile  follows  his.^  But 
if  they  are  divorced  a  merua  et  thoro^  she  may  have  her 
separate  domicile;  ^  so  if  he  is  guilty  of  conduct  justifying 
her  in  leaving  him;'^  so,  therefore,  if  she  has  a  cause  foi 
divorce  against  him fi  The  identity  of  the  wife's  domicilii 
with  her  husband's  is,  after  all,  but  a  legal  fiction,^  and  « 
wroui^ed  wife  who  is  herself  without  fault  ^  may  proceed 
against  her  husband  where  she  is  in  fact  domiciled.^  It 
she  is  in  fault,  her  domicile  remains  his,  and  the  courts  of 
!ui  domicile  may  dissolve  tue  marriage  status  as  to  both 


of  Ihem.'"    If  slie  is  d  for  rti- 

vorco  against  liim  and  :e,  slie 

caoiiot,  by  virtue  ot  tl  c;il«  is 

hut  tliis  not  full;  Rettlud,'^  aod  if  sued  ia  liis  domicile  sha 
niHy  tile  a  cross-bllt  as  ansvrer,  tliougli  ebe  bo  a.  uon'ruai- 
denl.^  Tlie  doctiino  of  this  seutioa  is  iiot  yet  accepted  in 
Knjtland." 

»  ttil  cb  E      68   TS 

Bar  H        fia).M3,l03    B  Dei       390    309        lULani 

n  n  81  Jit  IV   minis      D  A  Ea 

bi.eM    R      £cc  013   Dophla      R    lua     Q         on 


'utJ  ii  " 


l]^  §  222.    Domicile  defined.— A  per» 

*■«  jilace  oc  collate;  eitlier  (I>  in  wLi< 
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sides,!  with  the  intention  of  residence^ — animui  manendi ; 
or  (2)  in  which,  having  so  resided,  he  continues  actuaiJy 
to  reside,  though  no  longer  retaining  the  intention  of 
residence  ^—animtis  manendi ;  or  (3)  with  reganl  to  which, 
having  so  resided  there,  he  retains  the  intention  of  resi- 
dence— animus  tnanendi — thougli  he  in  fact  no  longer 
resides  there. ^  It  is  his  permanent  home.^  This  is 
domicile  by  the  unwritten  law;  it  may  be  further  defined 
by  statute  .<} 

1  /'o«<,S223. 

2  Dicey  Dom.  pp.  42, 44, 331:  Phllllm.  Dom.  11 ;  Stonr  Gonfl.  L.  $  41 1 
2  Bicdi.  M.  &  D.  SmI?,  €t  »eq. ;  Bell  v.  Kennedy,  L.  B.  1  H.  L.  8. 307. 319; 
Brings,  L.R.5P.  D.  It);i,l65;  Wilson,  L.  R.  1  P.  &  D.  435, 443;  Dolphin  «. 
Bobins.  7  H.  L.  Gas.  S  0,414;  Tollemacbe,  1  Swab.  &  T.  657,55!);  Sbaw  r. 
Gould,  L.  R.  3  H.  L.  55, 96;  Hinds,  1  Iowa,  36,  3i);  Wiiitcomb.  46  Iowa, 
437,  443.  444:  Greene,  H  IMclc.  41U,  415;  Ualrston,  27  Miss.  704,  71S-719: 
Leltb.  39  N.  H.  20, 34;  Grawford  v.  Wilson,  4  Barb.  504, 520;  Dutcher,  39 
Wis.  651, 65.'). 

3  RlngKOld  V.  Barley,  5  Md.  186,  193;  State  v.  Frest,4  Har.(I>ei.) 
5S8;  Hall,  25  Wis.  600, 607 ;  cases  in  note  2. 

4  Briggs.  L.  R.  5  P.  D.  163,  164;  D'AuTllliers,  32  La.  An.  605,  606; 
Lelth,  3.)^.  H.  20, 39;  cases  in  note  2. 

6  Att.-Geu.  V.  Uowe,  31  L.  J.  Ex.  314,  320;  Whecker  v.  Hume,  28 
L.  J.  Ch.  3i;6. 400;  Warren  v.  Tbomaston,  43  Me.  406. 418, 419;  Halrston, 
27  MisB.  704, 718, 719;  Crawford  v.  Wilson,  4  Barb.  504, 518-520. 

6    Past,  S  223;  ante,  SS  214, 216. 

§  223.  Residence  defined.— Divorce  statutes  usu* 
ally  require  the  complainant  to  have  been  a  "resident** 
of  the  State  for  a  specified  time.^  Under  such  Htatutes, 
"  residence "  means  "domicile  "  ^  though  distinctions  have 
sometimes  been  made,*  and  the  continuity  of  tlie  resi- 
dence is  required  as  a  precaution  against  fraud. ^  TIiu.s, 
the  residence  must  be  actual,^  not  merely  wished  for  or 
intended;^  bona  fide,  not  taken  for  the  purpose  of  <li- 
vorce;"  permanent,  not  a  mere  visit;*  it  must  exist  when 
the  suit  is  brought,^  though  not  necessarily  at  tliu  time  of 
the  trial ;^^  it  must  continue  the  specitled  time,^^  and  isi 
not  interrupted  by  temporary  absences  for  pleasure, 
business,  or  health.^ 

1  ^ff/e,  S216. 

2  Hinds,  1  Iowa,  36,  88,  39;  Warren  r.  Thomaston.  43  T.To.  40G,  4!R; 
'Boeder  v.  Uolcomb,  1U5  Mass.  93.  i;5;  Boss,  IU3  Hu^s.  57 j,  57o;  Ciiai'ii;uu 


I  . 


I 


I  i 

i' 


) 


I 


§  224  rKOCEDCBK  n 

I :  Crawford  p.  WIlsoD 


CM,  SOT.'  See  BUgga',  L,  it,  6  K  D.  Fw,  IBS.  •       ■       <         ■ 

4    See  cases  cltei  Infra.  Jia^B^. 

i    Sirali,3Mi:Ar,llS,417;  Lltrntlch,  19Kbo.4M,U<. 

G  HUle  E.  rreet.t  Hnr.  rDel.)U8;  Hooa  e.  ^Iste,  U  Ind.  3e3,Z»;' 
Peoples.  BmlU>,»N.Y.  itnpr.  411,  IHi  HMl. -a  Wis.  UW,  Ml;  ante. 

7    Sbswv.  Gauld,L.JL.«B.L.  W,S7t  Dolphin  v.  Sablna.T  H.  L,  Cos. 

KO;  Cmasmm.aa  aIs.  M6.4871  t-aralla.4  Cal.  115, 116;  Way.MUl.Mit, 
414)  Powell, IB  Ina.SlS.slS;  Micwell.sa  Iiid.  363,aH:  Hludfl,  1  Iowa, 
lU.  »,  M;  Wbltcoml).  4u  lows.  437.  443;  Siultli.  4  (Irrsue.  1E6.  nl: 
Wnrren  v.  ThomBatou.  43  He.  4(w.  4Im1di  Bewsll,  123  Mass.  IM.IB:! 
BalRtan,Z7MU«.7«l,11S,71li:  LeUh,»14.IL3fi,41i  SUtecCiulnova. 
1  Ttx.  till;  Dutcber,  M  Wis.  &l,  UM. 

B  NlbOTet.  L.  B.  4  F.  D.  1, 18. 1»:  Hlncb.  I  Iowa.  39,  iDi  Calef,  M 
Me.Ms.SM;  Bnudaiiui  I.  House,  IS  Wend.  Mil  Wri8ley,e  Weod.  U4, 
in;  Dutcber,31(Wla.«ltl,Wll. 

»  Pate,6Uo.iL.pp.49,51;  Eiu>«,29Ho.6S. 

la   'Wa]t£,18Iiid.<49,49D. 

II    Satiden,!9N.  J.  Ei|.41D. 
SMiand^cDoIpMnr.  Boktia.u"'.  L.'Utts.'SflO;  aillla.L^^'.BIi^.  E^ 


CHAPTEB  XXX. 


SKU.    Mlaeellaueoua. 

§  224.   Practice  etatutot?,  equltal^le,  and  eccle- 

BiaatlcaL—Iii  the  United  States,  divorce  juriadictlon  ia 
geuoraliy  vested  in  tlie  ecjiLit;  courts,'  and  tlie  pleadings 
Bud  cules  o[  evidence  are  tba  Bame  In  divorce  Buita  UH  in 
other  Bulta  in  equity,'  except  that  tlie  process  agaioBt  tbe 
defendant  ia  somewhat  different.'  and  the  bill  cannot  bo 
taken  for  coiifesaed.^  These  courts,  framing  divorc<a  so 
far  as  empowered  by  etatnte,^  apply  the  priuciplea  and 
f rsctlce  of  tbe  eccleBiaiticaJ  courts  ae  far  la  thej  an. 
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ir  conditlou  and  tLeiieiieTal  spirttof  oi 
Bud  are  not  iDodlUed  oc  limltwi  bj  our  statutes  or  rules 
of  court.''  Tbia  rule  applies  as  well  to  nullity  suits  <  ns  to 
divorce  suits  proper.'  Tliua,  wbere  a  court  was  empow- 
ered to  grant  divurcas  on  "  legal  principles,"  tliu  priui'l- 
pies  of  tliB  ecclesiaHtlcal  law  were  followed;'**  bo  tlie 
word  "  degettion  "  In  a  statute  i»  given  Its  ecclesinsUcal 
tDeaDlnfi;; "  so  alimonj  is  KTsnted  accordlDg  to  tlit:  prac- 
tice of  tbo  ecclesiastieal  courts. '»  So  where  a  statute 
autboTizes  a  reference,  tlie  duties  of  the  referee  are  iiiucli 
tliHSameasthoBeof  a  master  In  chancery;  '<  so  deposttions 
may  begivi^n  in  evidence  as  in  chancery  cases,  i'  Still  a 
divorce  suit  is  an  action  ttttJurU.'^  In  incidental  matters 
the  ordinary  practice  of  tbe  conct  is  followed  in  absence 
of  special  nile.i'  Amendment  will  lie  allowed  as  in  otliei 
cases,"  and  a  bill  of  particulars  may  be  demanded;"  so 
thatcourt  may  order  letters  or  other  papers  coatainlug 
fanportant  evidence  to  be  produced  tor  its  inspection  » 
and  in  impotence  cases  may  order  inspection  of  tbe  par- 
ties.* So  uf  its  own  motion  the  cov 
oue,  that  uew  evidence  may  be  taken 
l__^SMReT.  Laws  of  AljL  line,, I^esSi  Cni 
Xeb.'inury.'sH,  i  n. 


t  BIcliinoiul.  10  Yerg. 


aif/ra. 


farili.lti  loin,  tie,  Ua;  Uugel«,  suo.  .A^ip.  isl. 


4  LiitluuD,HanCt.M7,lU!  BiHej.n  Orut.41 


LS.MWts.in,I1l;( 


■  Alt.  350,  K7!  Jeans.  1  Hbt. 

n,.t:  10  da.  i^J.WIj  Hoail.S 

:  tiomUwii'ic,  «i  tl]U3.  an.  mi  Q-.ta  Ud.  Ml.  MB) 
Ml,  21ft!  Willlaioiuii.  I  JuLns.  I  h.  «J,  «ili  Barnre, 
-.~_~.^_.,  ..U;  Wood.i  I'l^e.  lint.!!!!  ymTti  Paige.  suljtM: 
DWHll(U|)i,IFidle.M4,UII;  llurr,  It  Paige,  ^UiJoliiHMi,  KWeuU. 
W.HJil^DUer.  MK.V.  W  m;  Grav  o.  Asken.  lOhlo,  tuv.  Mi 
wiitnt,eTr(.<:{l:  nostra.  ;  Tei.  fas.  ill;  ithaund,  tltanil.  MI.liM! 
I^wnm.U  yc.  3tii.3i2.3iil.    I>ul  nee  tniBuDS,  VM.  H.  M9;  Brown  a. 


Mm&  Itjarb-Cli.: 
tMiiii.5il  in.  1!- 


M  Je*iu,>Etar.[I>eL)3a,<Jj  s 
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19   Head.lK*lly,  191, 1W,2M. 

11    fiuuUiwlL-k,  97  MiUi.  337,329. 

a    Brliikley.MIl.Y.134,190:  }>OII.SS3S3-3M. 

13   itaad,i«N.H.  aie. 

U    BlcllllltlU[I,]0Ye[g.343,M6;  fMK.jMS. 

16   EwlnK,  M  Ind.  4«a.  472;  Muaselman,  44  Ind.  IM.  Ill:  J&ngeto,  f 
Hn.  App,491.jM:  ComplHll.  19N.  Y.Siipr.e3ii,(ia7;  Gaat.lUtati,  111,  IIS; 

IS   GernoD  >.  Hlcke;.  1§  LB.  Aji.  IM. 


Toooe.^Ol-liili  174i  Hackney, 9 hnDipliNsO;  ji 

IS  Huston,  63  Me,  194.  187;  and  see  Codrlngtoii,  3  8v 
Leete,  aSwal).  *  T.  KH;  ale.  HI  Art.  S7;  Harrington, 
BrlakSo.iaFlillB.144;  Reair.71Pa.SL31. 


\s«t^t^,, 


§  225.    Judge,  jury,  maater,  referee,  eto.— In  tba 

P&aacd  upou  both  llie  ISiW  and  tlie  facts.)  Now,  iii  Kog- 
land,  iasues  mof  in  tlie  dUcretioa  of  tb<]  court  lie  neat  to  a 
jiiry.3  Id  aoma  of  the  Uoited  States  a  jury  trial  la  a  miiv 
ter  of  riglit  unleaa  waived,^  and  isHUes  may  bo  atut  tu  a 
jury  at  the  request  of  eitbt^r  party  ;^  stitl,  after  tlie  testi- 
inony  ban  b«eli  taken  before  a  cummisiilouer,  It  Is  too  late 
Co  demand  a  jury  trial,"  Chtewliere  no  jury  trial  can  be 
bad;  tlie  judge  must  determine  the  wliole  matter.^  Where 
thure  is  a  jury  irlal.  ioBtructioiis  are  givcD  aa  in  other 
eusBS.'and  the  verdict  ma  j  be  aet  aside  as  In  other  casta;  * 
but  the  verdict  is  not  always  blading  on  the  court,  and  it 
may  refuse  a  diToroe,  although  the  issues  are  found  la 
favor  of  the  complaiuant.^  The  court  cannot  delegate  itn 
liower  and  refer  a  case  to  another  person  for  decision. " 
Kor  cau  such  refurence  be  had  by  mutual  consent  of  the 
parties.  11  But  statutes  aoinetiraes  provide  toe  a  refer- 
ence," and  under  these  statutes  the  t>owera  of  tho  ceferte 
»eem  to  be  only  those  of  a  maater  in  chancery ;"  he  reporta 
tbe  substance  of  the  case,  the  court  decides  it.'*    The 
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report'^  oC  the  master  must  be  made  by  liiia  pprsonally; 
he  cannot  delegate  liia  autbority.">  Sometira'is  it  is  jiru- 
Tlded  that  the  liial  sliall  l>e  In  open  court  or  b;  cleponi- 
tiouB.''  Tlie  provision  ia  Iowa"<  tliat  tlie  trial  sball  be  in 
open  court  meaiiH  not  oiily  tbat  it  Bha,11  not  be  secrut.^^ 
but  that  It  sliall  be  conducted  entirely  by  the  judge,^  la 
England,  nullity  suits  for  impotence,  but  not  divorce  suits 
proper,  cSin  be  tried  privately.^ 

I    Catoti.]sJur.431.tK,4n. 

I   Marchmant,  ISwBl].iftT.2!S,£». 


■kits',  M  N. 


we.tWstls.lM. 

«ii  Bicbi 
■ubtecl  [ 
.Hi:    M, 


IJ    BeeBater,! 

J.  Eq.  MSI  Bte<ran5.  i<  ji.  .>.  ji 

Paloe,  Ki  1  Doilite.  T  Pniae,  W9 1 

Cti!%;  boDbs.S  Edw.  Cb.  3 

Buw.  i^r.  t2t:  Hanllos,  U  Ud 

I'lllU.tT*;  lUcDQ,  H  wis.  BM. 
11  Kimd.  HN.B.UL 
U    Renwlck,  10Fal(e,4jO,«B. 
IS   AjidKeDsltoD.aeX,  J.Eq.MS.IS 
IB   SIonc^N.  J.  £q.4W.41ft. 
11   Miag.  R.  C.  ISU.  i  ItU;  and  see 

Klclunouil.  10  Yew.  ta,  in. 
a   lawaK.  u.  ISS0,S22'». 


J 


3D  HabBTt,i)Iinn,Ul,« 


UB.IF.AD.  £10,041;  Bwaett, 


g  226.  AUsaellaneoos.— Tlia  parties  may  b;  tuatoat 
conneat  disgoatlDtie  their  BDlt>  on  payment  of  costs ;'  so 
tlie  complainant  may  witliiiraw  his  charges  *  but  he  can- 
not discontluua  the  suit  if  an  answer  in  the  nature  of  a 
cross-bill  has  been  filed.*  So  a  divorce  suit  abates  by  the 
death  of  one  of  the  parties,  and  cannot  bo  Tovived,' 
unless  some  ststnte  allows  this  aa  far  as  property  rights 
are  concerned.*  But  even  in  such  case  no  decree  can  ba 
passed  without  a  bill  of  revivor  against  the  decedent's 
heirs,''  The  payment  of  alimony  ceases  with  the  hus- 
band's death.^  There  may  be  nunc  proluiu:  judgments,  as 
in  other  kinds  of  suits.°  New  trials  will  be  granted  as  in 
other  cases,"!  if  the  verdict  n  is  contrary  to  the  evidence,!* 
and  as  often  as  justice  shall  seem  to  require;"  but  not 
when  the  evidence  was  simply  conflicting,'*  ncr  where 
evidence  was  rejected  which  would  not  have  altered  tha 
rsBuit.K  The  status  of  the  parties  is  not  affected  by  tha 
filing  o£  the  bill,"  nor  by  a  verdict  of  a  jury.i^  but  only 
by  the  decree." 


i(,S«( 


I  Snab.  Sc  T.  331.  ^93. 


,  L  Mo.  App. 
ver^d.aswHb.A'i'.' 


IX:  FltnKnlii.a 6'wab. ttT.Vttli 
ti  cbL.  bo,  B3:  Merner.  I  McAr. 


R.  a  P.  *  D.  *W;  Oodrlcli.  L 


■i,  B3;  Conger,  7T  M.  I.  i32i  Amory, « 
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12  Alrich,8Kan.402. 

13  Ferguson,  3  Sand.  907, 806. 

14  Matthai,  49  CaL  90, 93. 

15  French,  14  Gray,  186;  Flnkard«  U  Tel  156. 

16  Dwelly,46Me.877. 

17  Cassldy,  64  Ga.  662. 

18  i>M<>  chaps,  zl..  xll. 
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OAUSSS  VOB  DIVOBCB. 

Abt.  L   General  JPEoftsiovs,  SS  227-232.  ; 

n.    UrOAPAOltT  of  PabTT,  SS  233-237. 
in.  Want  of  MntlTAL  Covsest,  S  238.  1 

IV.  Dl8OBllTlONAftT,SS239,240.  ;i 

y.  ADUI/TsbY,  If  241-248.  ,j 

YI.  DBStf&TION,  11 249-260. 

YII.  CBI^ELTT,  SS  261-273.  .' 

Yin.  Habitual  Dbunkenness,  SS  274-278. 

IX.    BAUSAL  TO  StTPPOBT,  SS  279-281. 
3L    OtHEB  OAtSSS,  SS  282-290. 

AJRt,  I.— GBlTttBAL  PbOVISIONS.  ,  .| 

S227.   Cttmses,  statntory. 

S238.   Gfllues,  when  committed. 

5229.  Cioses,  where  committed. 

5230.  Causes,  divided. 

5231.  Causes,  enumerated. 

5232.  Ititcellaneous. 

§  227.  Caases  statutory.^The  causes  for  judicial  ^ 
divorce  in  any  State  must  be  found  in  its  statutes,  for  all 
divorce  jurisdiction  ^  is  statutory. ^  Every  State  which 
allows  divorce  has  therefore  its  divorce  statutes.^  In 
England  and  in  each  of  the  United  States,  one  excepted, 
divorce  is  allowed;  in  South  Carolina  there  is  a  provision 
that  a  marriage  duly  solemnized  and  consummated  with 
bodily  knowledgo  is  indissoluble,^  and  divorce  in  that 
State  is  unknown.* 

1  ilfite,SS  125. 198-201. 

2  Jji^e.SS  212-223. 


■<■ 


I 


act  was  rep^alea  by  Acc  ol  1S7S.    Sse  also  HU^oa.  I  Scrob.  an. 
§  22E    CaiiHeB,'Wbencoiiiiiiitted.--DiTorceBtatut«a 

are  coDstmed  accordJDi^ta  tbe  general  rule,^  and  in  tlie 
absence  of  expreBn  words  are  given  a  proS|>ectiva  effect 
olil;.^  So  where  an  oSenae  ts  made  a  cause  for  divorce, 
such  oflense  muHt  be  committed  afrer  the  passHge  of  tbe 
act;  thus  it  has  been  belit  as  to  cruelty,'  Imprisonment.* 
drunkenness,'  desertion,*  and  adultery.'  Thoujfh  it  has 
been  held  that  a  law  expreasly  making  a  past  offense  a 
cause  for  divorce  ia  retrospective  aod  Void.'  ami  ex  pott 
facto  and  Toid,^  ft  is  well  settled  to  tbe  contrary  tbat 
marriaKe  is  not  a  contract '°  or  a  vested  right,'!  and  that 
a  Stare  may  dissolve  it  for  a  past  offense ;  ■*  still  it  is  said 
that  Hucli  legislation  is  unwise,  Impolitlo,  and  unjust;'* 
and  it  ia  always  understood  that  vested  property  tiglita 
cannot  thereby  be  divesr^d."  8a  a  divorce  has  been 
granted  for  adultery  oonunitted  prior  to  the  passage  of 
the  statute  allowing  divorces  for  adultery,"  and  for  d»- 
sertion,  counting  the  perioil  before  desertion  was  a  cause 
for  divorce.  13  The  cause  must  have  occurred  before  the 
filing  ot  tbe  bill." 

k.  2»,  IMi  McC 

sja.dll:  Blierbnmci.illlB.tl''  ' 
>»,  J9  H.  H.  ait.  tH;  aai,  II  ^.  ~.  —^  ». 
u,  INi  Cook  ■.  SextMb  n  N.  (.'■  Mf.  NT;  Sate  ■. 


3i  McOrsnej,  «  Iowa,  SK.  2M. 
<,  2M:  BKrelaw,  IN  ICns.  W.  If): 
Lb.  tU.  IIU  aotn,  H  Ulno.  ita, 
I,  II  IT.  H.  Ml.  Ni:  Jarvla.  i 


I  BUCfcboltB.MGB.  238,^3. 
I  Oreenlaw.liN.  H.JOO.IM. 
I    SciitI.«Olil0,N4. 

^JW.Wt.  Hi.  i.i,Hra:  Cols,  -n  WKMl,  S*i,  SH.  Vlioiilil  heiln 
erpaavuivof  (u^:  iiiven  c.  Msrr.iJ  iSs.ili.ia;  Slierbame, B  Ma. 


Cli.  tu,  *Mi  citatlDua  mpr 
a  C*nan.UMlHU7,; 
14   Hod  tF.  Wnnl.  1  Uu 

tUi  Cams  V.  Hobsrt.  41 


E^l  CarsoD,  4«  MlM.34T,U1i  jBrDg.a  Xdir. 


§  229.  Canaea,  Trhere  committed. — It  maki-B  no 
diffprence  where  tlie  offenae  waa  comiuitteil,'  unless  tlio 
statute  80  provides,^  Thlia,  iidultery  coinniitteiT  abroail  is 
a»  much  a  cnuae  for  divorce  bs  aduUerj  committed  Ht 
home.o  Wheu,  however,  impriHonmem  in  the  Stale 
jirisim  iH  a  cause  for  divorce,  the  imprisoDiuent  must  be 
in  the  State  priBOD  of  thfl  State.^ 

1  Dancie  R.  Lnvstt,  Pen.  H.  (  Ens.  So.  MO,  37!):  Haalierry,  3ft  Ala. 
Iln,  T^;  Clnrk.  8  N.  H.  £1,  iTi  4aU.  Si  la,  31U.  -iH). 

1    ZBl8ll.M.*n.  S17li«B(t,S!2IS-2l».?«l. 


g  230.    Canees,  divided. — Causes  of  dlrorce  a 


I  of 


:  (1)  Those  e 
tion  of  the  raarriage,'  which  render  1 
(2)  those  arising  after  the  parties  ha 
and  wife.3  Properly  those  of  class  1 
ty,*  but  they  are  called  in  many  st. 


■(,  SS  4; 


17.  M-n.M 


of  the  forma- 
vuiilahle ;  ^ 
e  husband 
IS  for  Dulli. 
ises  forJi- 


§  231.  Cansea,  ennmeiated.  —  Canaea  foe  dlrorce 
an;:'  1.  (1)  Non-sge;'  {'£)  mental  incapacity;'  <3)  phys- 
ical incapacity;*  (4)  consanguiiiity  itud  affinity;*  IB)  ex- 
JBling  marriage ;  •  (li)  error,  fraud,  diii-eaa.' 

2,  (1)  Any  cause  in  diaoretion  of  the  court;'  (2)  adul- 
tery;" (3)  deaection;!"  (4)  cruelty; '1  (9)  drunkenness;  ^^ 
W)  refusal  to  support;"  (7)  indignities;'*  (8)  public  def- 
amation; i*  [II)  Joining  Shakers;  ^  (10)  absence  unheard 
of;"  UI)  voluntary  living  apart;"  (12)  crime;"  (13)  im- 
priaonmeBt;  ^  (14)  obtaining  a  divorce  in  another  State." 


; 

Anil 

S2-ST.IW, 

,lM;iiiMl,  Si  231,289. 

AnU 

ss68-n,i« 

,  l«i;  PMi.  2M. 

Ante 

Sn«-iB.l«.Hfi:P"«.SM7. 

Asle 

SSW-ea,HI),14S;j«.(.S3». 

n  ws.  MU. 

pBtt.Kiti-m. 

iS2»-260. 

Pot 

SSMl-^KS. 

SS  271-219. 

ism.m. 

J>M(,»nM8L 

Poa 

last 

11 

/•o. 

S284. 

i28l) 

21    /•«(,!  290. 

g  232.  Mia oellaaeoua.— Several  cansea  for  divorce 
may  be  joined  together.'  A  cause  tor  divorce  may  be 
also  a  crlme.^  A  cause  for  divorce  juatiSes  separation, < 
and  offsetB  a  cause  for  divorce  on  the  part  of  tlie  other 
party;*  It  does  not,  howuver,  of  itself  dissolve  the  mar- 
riage,' Oue  party  caunot  compel  the  other  to  discover  a 
cause  for  divorce  against  himself  or  herself,*  nor  can  a 
cause  for  divorce  be  admitted;  it  must  be  proved.' 

1    &iiacke»,l«Vt.lU,in;i<o(i,|3t>. 


20T                           c-Ai.-9Ea  TOB  DrvoacB.          g§  233-234 

P 

a  NMh.  1  Hsgg-  Const.  1»,  <  Epg,  Ec.  M7:  hd  o»«,  s  iw. 

S94'  a^M^'iT^SS; i' S^""""'' ^' ""'■  ^™'' '**^'  ^''"^°''  "  ""^ 

■If 

i    aoBmm.tS!io.M3,U9;poMi.iiilS,3[7. 

U 

I 

t    Manh.igN.J.  Eq.39I.3fl7. 

m 

7    aiafford.4IIei.lll,llBij™,,!S3fW«. 

m 

Aktjcle  H.— iBCAPAcrrr  of  Paktt. 

(233.   Non-age. 

S23I.   Meiital  liicapMft/. 

i  233.    FbysLcal  lJicap3i:ltr. 

S23a.   CiHia*Q((iiUiLtyanJ»Bnlt)'. 

5  237.   EiJsltaa  marriage. 

§  233.    Non-aso-— Want  of  age  ia  no  incapacity  of 

parlj;'  the  marriage  of  a  person  under  seven  jears  of  aga 

is  absolutely  \oid,=  and  of  one  Qver  seven  but  under  full 

age  for  marriage,  voidable.^    Sucli  marriages  may  be  de- 

clared void  *  or  avoided"  by  a  decree  of  nuliity.    In  tills 

Beose.  Qon-age  ia  a  cause  for  diroree.«    lu  Delaware  dod- 

u 

age  seems  to  be  a  caune  for  divorce  proper,  since  a  divorce 

1 

a  mensa  may  be  grautiHl  therefor.' 

1 

1    Jnlf.SS»-M. 

1 

1!   J««,Sfi». 

I 

,.  lt3jy,?i^iS:Sirrio'r«.X?^l1!a!ef^gi^,  tt  ""■ ''"  ^^' 

1 

4    AMe,iH3i-U\. 

1 

i    Aim,  IS  l*]-l«. 

■ 

ij..%%i%r^jUT^i^^kT^i'^:^'  -"■ "  *"■  "'"^  ^'  '"■ 

^ 

7    RD..LBW8,l8:4,p.«5. 

§  234.    Mental  Inoapaoity.-Want  of  mental  capaci- 

^ 

n  luoapaclty  of  party.l  nud 
tlie  marriage  of  one  who  is  Insane  is  vold.^  Such  mar- 
riages may  iw  declared  void  by  a  court  of  chancery  in  the 
exercise  of  its  ordinary  powers,'''  The  decree  declaring  It 
void  ia  sometimes  called  a  decree  of  divorce.'  Uy  statute, 
ineauity  may  be  made  a  caune  for  div 
are  but  declaratory  of  tlie  common  law;>  still,  uudei 


Gootgia  statute  the  decree  of  divorce  was  held  to  dissolve 
n  vulid  marriage,  not  to  declare  a  pretended  marriage 
void  ab  mitio.''  Insaulty  ariatng  after  marriage  ia  rarelf 
a  cauati  for  divorce." 

1  J«e,SSfB-61. 

2  AMLibD;  [tiuorl)BeoiKlrmfld!ni.(e,SSS9,61.1M.liI. 

n.S  M,  p.  4!U;  anle.'iiijl.  ei,'e»,  W,  'l3»,  l-l^a,  14^,  m,  tk,  'W;  i>MI, 

i    Ga.  E.  O.  IBTB,  S  nill  MIS8.  B.  0. 1880,  S  1  IMi  Hd.  B.  C.  1879,  p.  «0, 

e  Seethe  Maryland natace;  Wlghtman, 4 .lobns. eh.  143. l«; Pow- 
ell. ]S  lUu.  S7I,  3M);  Joliasoue.  Klncaae,';ii'e<l.)::y.47U,47S;  anfe,  Sui; 

J    Brown  p.  Weaibrooi,  27  Ga.  103,106,  lOI. 
e   ^It,  i  tH.n.  Si  prM,  I  3W. 

§  235.  Physical  incapacity.— Want  of  physical  ca- 
pacity to  Gonsummalu  tbu  luarriagQ  ia  an  Incapacity  of 
party.i  and  the  marriage  of  one  nbo  is  sexuall;  impottut 
is  voidablx.^  Suuli  marriages  may  ba  avoided  only  Ly 
courts  wllicli  are  ftiven  that  special  jurisdiction."  Most  of 
the  State  atatutes  declare  impotence  a  cauae  for  divorce;* 
Bucb  Btatutea  arc  memly  declarator;  of  tlie  common  law, 
and  a  divorce  suit  for  impotence  is  really  like  a  auit  for 
nullity  under  tba  ecoleaiaatical  law.' 

J    Anle.iiei-ff!. 

S   j««.S6ail",ip.6.,3TL.J.Mat.Caa.M. 

3  AUS,  «  67,  144. 

4  KeT.Lawsot  Al>.IS7fi,  jaeSjArk.  ISTt.SUUj  Uolo.  lOT,  t  SIT i 
Del.  lSI4,p.4T0i  FIft.  1S81.  p.  473:  Ok  1679,  t  1711:  lU.  teuO.  p.  4.'2;  lail. 
ISIL,  f  li'l^i  Kan.  im,  S  41^81  &.  ml,  p.  £93;  Mil.  ino.  p.  tm,  %  li: 

19iiO,SJU«;Oreft.  im,  y 


Miuis.  Itwt,  p.  sli!  Iillua.l87d,  p.( 

SfelTloai.p.  Mi  Nev.  1673,  sSlS. :^.  . 

N.o.ima.p.Wi!  01iia,19iiO,SJU«;Oreft.  im,  i 
K.  1. 18>U,n.420;Teim.  Itui.SHMat  Va.  inO.p.  Oil 


»N.H.5S7,»; 


§  236.  Consansaliiitr  and  affinity.— Consanguin- 
ity or  affinity  is  an  incapacity  of  party,'  and  the  marriaga 
of  partitsa  related  by  blood  or  marriage  wltUia  certain 
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degrees  is  voidable.^  Such  marriages  loay  be  avoided 
only  by  courts  which  are  given  that  special  jurisdiction.^ 
Some  State  statutes  declare  affinity  or  consanguinity  a 
cause  for  divoroe,^  but  such  statutes  are  merely  declara- 
tory of  the  common  law,  and  '* divorce"  means  '*nul« 
lity."  fi 

2  AntCt  S  68;  Hftrrlflon  v.  State,  22  Md.  468. 487. 

3  iln^e,  SS  72. 144. 

4  Bev.  Laws  of  Fla.  1881,  p.  472;  Ga.  1878,  S 1711;  MIbs.  1880,  S  11»: 
N.  J.  1877,  p.  815. 

6  8ee  ante,  S§  61,  67,  68,  72.  80, 189,  U2  a,  148,  196,  280,  233-285;  jxni, 
fS  237, 238, 369. 

§  237.  Zbdsting  marriage.— An  existing  marriage  is 
an  incapacity  of  party,  ^  and  the  marriage  of  a  person 
who  is  already  ^larried  is  void.^  It  may  be  decreed  void 
independently  of  statute.^  In  some  States  an  existing 
marriage  is  made  a  cause  for  divorce.^  Plainly,  the  object 
of  such  statutes  is  but  to  establish  a  tribunal  for  deter- 
mining the  validity  of  the  second  marriage,^  and  a  suit  for 
this  purpose  is  not  a  divorce  suit  proper.6 

1  Ante,  K  1^19, 

2  ^»/«,  S§  76, 79, 159. 
8    iln/«,SS  79, 139-141. 

4  Rev.  Laws  of  Ark.  1874,  S  2195;  Colo.  1877,  S  919;  Fla.  1881,  p.  472; 
III.  1880.  p.  422;  Kan.  1881,  S  4178;  Md.  1878,  p.  480,  ft  14;  Miss.  1880, 
{1155:  Mo.  1979,12174;  TH.  J,  1877,  p.  315;  Olilo,  1880,  S  66&^;  Pa.  1872.  p. 
507;  Teiin.  1873,  S  2448. 

5  See  the  Muyland  statute;  ante,  $S  79. 141. 

6  Alimony  cannot  be  awarded :  po$t,  S  369.  Ck>n8ult  ante,  S$  61,  67, 
68, 80, 189, 142  a,  143, 198, 220,  238-236;  po»t,  SS  238, 860, 408, 412. 

Abtiolb  m.— Want  of  Mutual  Consent. 
f  288.   Fraud  and  Duress. 

§  238.  Fraud  and  Duress.— Mutual  consent  is  neces- 
sary to  the  validity  of  a  marriage,^  and  when  it  is  wanting 
because  of  mental  incapacity ,3  or  only  apparent  because 
of  fraud,  error,  or  duress,s  the  marriage  is  void.^  Such 
marriages  may  be  declared  void  by  chancery  courts  in- 
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depeadenl.ly  of  statntB.'  Force  and  fraud  are  sometimes 
made  cauaea  fnr  divorce,*  Under  sucb  Btatutea  tlie  force 
Bud  frauil  must  be  the  Bume  as  at  common  law;'  the 
fmud  mudt  l>«  It  deception  as  to  person,  or  concealed  Im- 
potence, Insauily.  or  pregnancy.^  By  statute,  concealed 
preguaocy,'  unless  the  husband  have  an  iUegitimata 
child  livlDK,i°  concealed  antenuptial  loathsome  disease," 
concealed  antenuptial  iinchastity,^  or  iiol^rioua  prostltu- 
tiou ''  of  the  woman,  or  notorious  licentiousness  of  the 
man,"  are  causes  for  divorce.  Strictly,  a  decree  in  such 
cases  ia  a  decree  of  nullity,"  but  there  is  authority  to  the 
contrary.  >* 

1    J«(e.Si80-M. 
3    jH(mSS5ML.M. 


i  417";  uiicj.  B.  c.  isk,  i  iie^i  vo.  i.  c.  uat,  p.  i 

Ill  [DoaR-C.  ISM,  12313. 
11  Kj-.O.  B.lS81,|i.K!. 
U    Ud.  B.  (3. 1878,  p.  4aO,  i  13.    See  Hardhig,  ti 


AETICLE  IV. — DlSCRKTIOMABT, 


§  239.  statutes.— In  Connecticut,  a  divorce  maybe 
BTHnlod  for  '-any  such  mtacouduct  as  permanently  de- 
■iroys  tbe  liappiuess  of  the  petitioner  and  defeats  tbe 
purposes  of  thu  marriage  relation";'  in  Kentucky,  tor 
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§240 


any  cause  "in  the  discretion  of  the  court ";^  in  Maine, 
when  the  court  thinks  it ''  conducive  to  domestic  harmony 
and  consistent  with  the  jie&ce  and  morality  of  society  " ;  * 
in  Washington  Territory,  for  "  any  cause  deemed  suffi- 
cient by  the  court."  ^  In  some  other  States  it  is  in  the 
court's  discretion  whether  divorces  for  specified  causes 
shall  be  absolute  or  limited.^  Such  statutes  are  constitu- 
tional.^ (The  Illinois,''  Indiana,^  lowa,^*  and  North  Caro- 
lina^'' statutes,  referred  to  in  the  reports,  seem  to  have 
been  repealed,  and  are  not  in  the  recent  revised  laws  of 
these  States.) 

1  Conn.  O.  S.  1875,  p.  188;  Tmbee,  41  Conn.  86, 39;  Barber,  4  Law 
fieporter,  N.  S.  375. 

2  E^.  G.  S.  1881,  p.  525,  S  6;  limited  divorce  only. 

9  Me.  R.  S.  1871.  p.  488;  Calef,54  Me.  3«5;  ElweU,  32  Me.  337;  Mol- 
ly, 31  Me.  490;  Small,  31  Me.  493;  Kicker,  29  Me.  281;  Anon.  27  Me.  S<>3. 

I   Wash-B  S.1881, 

5  Del.  R.  L.  1874,  p.  475;  Tenn.  R.  C.  1873,  S  2449;  Wis.  R.  S.  1878, 
SS  2357. 2358;  Dutclier,  ^  Wis.  691. 

6  Bitter,  5  Blackf .  (Ind.)  81, 83. 

7  Uoyd,  66  IlL  87 ;  Birlcby,  15  Dl.  120;  Hamaker,  18  HI.  137. 

8  Ruby,  29  Ind.  174 ;  Ritter,  5  Blackf.  81 ;  Curry,  1  Wils.  230. 

9  Inskeep,  5  Iowa,  204. 

10    Scrog^ns,  3  Dev.  535;  Bfurden,  3  Dev.  548. 

§  240.  Discretion,  how  exercised.— The  discretion 
should  be  subject  to  some  salutary  principle ,i  and  must 
BOt  be  so  exercised  as  to  reduce  the  marriage  relation  to 
a  condition  of  mere  concubinage  at  the  pleasure  of  parties 
and  courts.'  It  is  not  enough  that  a  party  has  alleged 
that  certain  conduct  has  destroyed  the  happiness  and  de- 
feated the  purposes  of  the  marriage  relatiou,^  but  the 
court  must  see  that  the  welfare  of  the  parties  and  their 
children  demands  their  separation.^  The  discretion  must 
be  exercised  in  conformity  with  the  common  sense  and 
feelings  of  tlie  community,5  and  with  the  principles  of 
tlie  existing  legislation  on  divorce. <^  The  court  should 
prescribe  to  itself  such  principles  as  sound  law-givers, 
who  allow  divorce  at  all,  would  send  as  a  rescript  to  a 
Judiciary .7    Divorce  cannot  be  granted  at  discretion  for  a 


i" 


r 
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cnune  particnlarljspecllledor  a  illstiDcl  cause  for  divorce ;  ■ 
thus,  uudui  the  general  allcgatioo,  adultery  (tliat  beiog  a 
Bpucitic  cause  for  divorce  by  uuotbec  statutu  ^)  cannot  be 
proved;"'  so  tbe  court  csuuot  exercise  its  discreUoa  on 
cruelty  ^1  or  desutlou^^  vrliere  tbexe  are  distinct  gruumU 
'witli  legal  qnaliflcatioDa;  i°  but  if  tliere  is  a  combiuaCiun 
of  circuinatancea  bearing  on  several  distinct  causoa,  but 
not  c[uitc  Bufflcient  to  establish  any  oae,  the  diNcrHtiim 
may  be  exercised."  Uudertlie  old  lUinois  statute, l*  the 
discretionary  power  ivas  held  to  cover  only  causes  for  di- 
vorce knowu  to  the  canoa  and  comuiou  law,  but  not  enu- 
merated in  the  statute,  1^  and  therefore  not  Insanity,  >'  An 
ai>peal  lies  from  the  discretionary  decision, '^  but  such  de- 
cision will  berevnrsad  only  inavery  clearoase."  "May" 
grant  divorce  does  not  mean  "shall,"  but  leaves  the  mat- 
tei  in  the  sound  diacretlon  of  the  court.^ 

1  See Uorgaji.  L,  R.  IP. &1>. U4;  Com. g.  Wfutt,  i  Rand, CM,  7111; 
Booke'u  Ca^  S  Coke,  nil  li,  100  a;  KelghJey'ij  Uano,  10  Cutu,  13»  a.  IIU  a; 

2  Baiber,  4  LanBeportei'K.S.  379,370;  Inskeep,  J  Iowa,  3M.  £11. 


a   Il\T^lw,lsi'im,l2i;  llamater,  13  III,  139, 1U>;  Lloid,  W  ni.gr, 
n,M:01cker,»U«.2Sl,  m^  MoU;,31Ue,  <9D,  U!i  aiid  caaat  ctl*d 
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e  for  divorce,— Adultery  ia ; 


K  y  Cnie  1*  WHJ  i    W,  T<    L   1    3 
Its  '<tra    w      hti 

3  242     Defined —Vol  unfj  y  f 
w  fe  V  til  a  man  not  her  buaband 
woman  Dot     b  w  fe    a  adultery 
nhecber  the  other  party  is  marnei 
■lave.*    Tiie  bona  Jlde  but 
that  bis  wife  la  divorced  from  lii 
course  with  another  woman  fic 
purpose  of  divorce;*  but  the  6 
dead  does.*    A  woman  does  not 
ravilbed,'  or  is  insane  at  the  tin 
behavior  withont  proof  of  the  ai 
Kentucky.' 

1    IBlsti.M.AD.STCIill'^^.Doin. 


i^cual  intercourse  of  a 
or  of  a  husband  w  tl  a 
It  inakea  no  d  Sereu  e 
or  single,'  or  Is  free  or 
belief  of  a  husband 

1  being  adultery  for  the 
tajlile  belief  that  she  is 
omoiit  adultery  If  she  Is 
I.'  Lewd  and  lascivioiia 
0  adultery  in 


r,  Wilsoi 


■.'Colo.  H  Tb.  St.  ^'i 


Ili.M,  ra.    itutHeOram;*' 
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5  Ayl.  Pfirer.  226;  I  Fras.  Dom.  BeL  81,  657;  1  Bish.  M.  A  D.  S  710; 

Vaileau.  G  J*aige,  207, 209, 

6  i  Blsh.  M.  &  D.  §  710. 

7  Wray,  19  Ala.  522, 525. 526;  Morris,  33  Ala.  96, 101;  Wray,  33  Ala.  187, 
IflO ;  B  i-oaclstref  r ,  7  Mass.  474 ;  Nichols,  31  Yt.  328, 331.  But  see  Matchia 
6  Pa.  St.  :iJ2;  pojst,  §§  289, 256. 

8  Ky.  G.  S.  1881,  p.  522.  As  to  proof  generally,  see  post,  SS  244-246, 
344,  et  seq. 

§  243.  Adultery  -with  aggravation.— Under  some 
statutes,  adultery  alone  is  not  a  cause  for  divorce:  there 
must  be  some  aggravating  circumstances,  suclias  bigamy,^ 
cruelty ,2  desertion,*  or  its  long  and  open  continuance.4 
If  bigamy  is  required,  the  bigamy  and  adultery  must  be 
with  the  same  person ;6  if  cruelty,  it  is  legal  cruelty;* 
if  desertion,  it  is  legal  desertion,^  and  must  be  voluntary ,« 
without  the  other  party's  consent*  or  justifying  con- 
duct, i<>  When  living  in  adultery  is  necessary,  a  single  i^  or 
concealed  ^  act  will  not  suffice,  though  the  adulterous 
intercourse  need  not  continue  to  the  time  of  bringing 
suit.^ 

1  See  20  &  21  Vict.  c.  85,  S  27. 

2  See  20  &  21  Vict.  c.  85,  §27. 

3  See  N.  Y.  Code  Pro.  1882,  §  1756. 

4  See  N.  C.  Bat.  Bev.  1873,  p.  364. 

5  Home,  2  Swab.  <&  T.  48, 49. 

6  WaddeU,  2  Swab.  A  T.  584, 587, 6  L.  T.  N.  S.  552;  Flt^^erald  10  U. 
T.  N.  S.  510;  Milford,  37  L.  J.  Mat.  Cas.  77 ;  post,  §§  261-273. 

7  Oliver,  5  Jur.  N.  S.  606;  Lawrence,  2  Jur.  N.  S.  575,  583,  31  L.  J. 
Mat.  Cas.  145;  post,  §§  249-260. 

8  Townsend,  L.  B.  3  P.  D.  129, 131. 

9  Smith,  1  Swab.  T.  359, 361;  Gibson,  39  L.  J.  Mat.  Cas.  25;  Astrope, 
29  L.  J.  Mat.  Cas.  27. 

10  Tew,  80  N.  C.  316,  318;  Whitington,  2  Dev.  &  B.  64,  68;  M<n8,  % 
Ired.  55, 57 ;  Morris,  75  N.  C.  168, 169. 

11  Long,  2  Hawks,  18D,  192.    See  Goodwin  v.  Owen,  55  JnftkttS. 

12  Miller,  78  N.  C.  102, 105.  -,(1. , 

13  Adams  V.  Hurst,  9  La.  243, 244.  %- 

H" 
§  244.    Allegation  of.— Adultery  must  be  alleged  as 

adultery,!  and,  if  known,  the  time,  i^lace,  and  parly  wkii 

whom  it  was  committed  must  be  specified  ;3  the  name  of 

the  person,  city,  county,  State,  month,  and  year  should 

be  given;  ^  the  allegation  of  the  place  and  person  may  bo 
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sufficient.^  If  any  of  these  facts  are  unknown,  this  should 
be  stated.'  But  the  complainant  must  know  enough  to 
make  a  specific  charge,  and  cannot  allege  adultery  gener* 
ally,  with  the  expectation  of  picking  up  the  evidence 
necessary,*  nor  can  he  by  bill  ask  discovery  of  facts  tend- 
ing to  prove  adultery .7  The  charge  that  the  defendant  is 
a  "prostitute,"*  or  is  "living  in  adultery," •  is  uuueces- 
sarily  broad — for  the  proof  would  have  to  establish  such 
facts — but  sufficient. ^<*  If  the  statate  cause  is  ''living 
in  adultery,"  the  allegation  of  a  single  act  is  not  sutii' 
cient.^  General  allegations  are  sufficient  if  founded 
on  the  defendant's  pregnancy  without  access  of  com- 
plainant,^ or  venereal  disease,^  or  habitual  adultery ;  ^*  j 
and  also  to  some  extent  in  States  where  a  bill  of  particu-  j 
lars  may  be  required.^  Improper  allegation  may  be 
waived  by  unobjecting  answer.  !• 

1  Trubee,  41  Conn.  86, 39, 30.    See  antet  S  240;  past,  SS  245, 289,  331. 

2  Holston,  23  Ala.  777, 779;  Chrl8tianbury,3  Blackf .  202, 204 :  Church, 
S  Mass.  157;  ChoaCe,  3  Mas8.  391,  d!}2;  Shoemaker,  20  Mich.  22*2,  223; 
Harsh,  10  N.  J.  £q.  391, 3  4, 395;  Miller,  20  N.  J.  ^,  216, 217;  Germoiul, 
fiJohus.  Ch.  347;  wood,  2  Paige,  103,  il3;  Promajfiori,  7  Kob.  (N.  Y.)  [ 
302.303;  Mansfield,  Wright,  2d4:  Garrat,4  Yeates,  244;  Wright,  6  Tex. 
8, 16;  Sanders,  25  VC.  713, 714:  Freeman,  31  Wis.  235, 23d,  23».  Hawes,  38 
111.  236, 288;  Farr.  34  Miss.  5d1, 601,  name  of  person  not  necessary;  and 
Mitchell,  61  N.  Y.  398, 401,  look  the  other  way. 

3  Black,  27  N.  J.  £q.  664, 665,  these  are  not  all  absolutely  necessary. 

4  Black,  26  N.  J.  £q.  431, 433,  speclflcatlou  of  time  not  necessary. 

5  Miller,  20  N.  J.  Eq.  216,  217.  | 

6  Wood,  2  Paige,  108, 113. 

7  Marsh,  16  N.  J.  Eq.  391, 897 ;  Mack,  26  N.  J.  Eq.  431, 434.  j 

8  Dismnkes,  1  Tenn.  266, 267.  j' 

9  Marble,  36  Mich.  8S6, 387.  | 

10  2  Blsh.  M.  &  D.  S  603. 

11  Morris,  75  N.  C.  168, 169;  Long,  3  Hawks,  189, 192.  ' 

12  Durant,  1  Hagg.  Ecc.  733.  : 

13  Clark,  7  Bob.  (N.  Y.)  276, 277, 278;  Johnson,  14  Wend.  637. 

14  Graves,  8  Curt.  Ecc.  235, 241.  I 

15  Hunt,  2  Swab.  A  T.  574, 575;  Porter,  8  Swab.  &  T.  606;  Godding-  i 
ton,  4  Swab.  &  T.  63;  Adams,  16  Pick.  254;  Harrington,  107  Mass.  329,  j, 
334;  Bealf,  77  Pa.  St.  81, 33;  Hancock,  64  Pa.  St.  470;  posi,  S§  330, 3;il,  335.  ,  \ 

16  Holston,  23  Ala.  777, 779.  j, 

§  245.     Proof  under  the  aUegationB.~The  com-  \\ 

plainaut  must  prove  liis  whole  case  by  affirmative  evi* 


•M 
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.1; 


§  246  CAUSES  FOB  DIYORCV.  2ltf 

dence.i  The  proof  must  correspond  with  the  allegations :  2 
X)roo£  of  adultery  with  A  will  not  sustain  a  charge  of 
adultery  with  B;  s  or  of  adultery  with  some  one  known, 
a  charge  of  adultery  with  some  one  unknown;^  or  of 
adultery  at  A,  a  charge  of  adultery  at  B.^  Still  it  is  said 
that  the  proof  need  be  exact  only  as  to  the  person»c  not 
as  to  the  time  and  placed  The  particular  offense  alleged 
must  be  proyed,^  but  if  several  are  alleged,  all  need  not 
I  be.9 

i  1    Schmidt,  29  N.  J.  £q.  496, 197;  ikmMS  844-367. 

^  2    Fay,  13  Ired.  90,95;  j}o«^S  346. 

3    Washbom,  5  N.  H.  195,  196;  Adams,  20  N.  H.  299,  301;  Miller,  20 
N.  J.  Eq.  216, 217. 

g  4    MUler,  20  N.  J.  £q.  216, 217 ;  Prince,  25  N.  J.  Eq.  SIO,  Sll. 

j  5   Green,  26  Mich.  437,  436. 

!  6   Adams,  20  N.  H.  299, 301 ;  Bokel,  3  Edw.  Ch.  376, 377. 

»i  7    See  Loveden,  2  Hagg.  Const.  1, 4  Eng.  Ecc.  461,  462:  Grant,  2  Curt 

{•  Ecc.  16,  7  Eng.  Ecc.  3,  16;  Bramwell,  3  Hagg.  Ecc.  6i8,  5  Eng.  Ecc. 

b.  233,  234:  Burgess,  2  Hagg.  Ecc.  223,  226,  4  Eng.  Ecc.  527,  529;  Cham- 

''-  bers,  I  H&cfg.  Const.  43f),  4  Eng.  Ecc.  445,  448:  Caton,  13  Jur.  431,  432; 

<[  Tucker,  11  Jur.  93, 94;  DooKidson,  Dea.  &  Sw.  132, 135;  Walter  v.  Fiuser, 

'.  ,                   9  Ses.  Cas.  S.  3d.  Ser.  109;  Foteel,  8  Ired.  23, 24;  an/«,  §  244. 

8  Bennett,  24  Mich.  482,483;  Germond,  6  Johns.  Ch.  347,350. 

9  Richardson,  1  Hagg.  Ecc.  6, 3  Eng.  Ecc.  13, 16. 

§  246.  Nature  of  proof.— Adultery  may  be  estab- 
lished by  the  evidence  of  parties  who  saw  the  act  com. 
mittedji  or  by  proof  of  facts  from  which  intercourse  may 
be  inferred  .2  On  account  of  the  secret  character  of  the 
offense,  the  former,  direct  proof,  cannot  be  expected ;S 
proof  that  the  parties  were  seen  in  the  same  bed,^  or 
occupied  at  night  the  same  room  in  which  there  was 
but  one  bed,^  or  lived  together  as  if  husband  and  wife  ® 
'  (but  not   mere   fact  of  a  marriage  ceremony  between 

them  ^),  raises  an  almost  irrebuttable  presumption  of  their 
intercourse;  so  a  wife's  adultery  may  be  proved  by  the 
fact  of  the  birth  of  a  child  without  access  of  her  husband,^ 
or  a  husband's,  by  his  liaving  a  venereal  disease  ^  too  long 
after  marriage  to  have  been  caused  before.  ^^  The  cir- 
cumstances from  which  adultery  may  be  inferred  must  be 
such  as  to  satisfy  a  reasonable  and  just  man  beyoud 
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reasonable  doubt.  ^^  Adultery  may  be  proved  by  a  pre- 
ponderance of  evidence;^  .all  doubt  need  not  be  ex- 
claded,^^  though  of  coarse  it  is  not  established  by  facts 
which  are  equally  consistent  with,  innocence. ^^  Tiie 
proof  must,  bt?  cleairvpoditite,  satisfactory .^^  Two:  thiugs 
:  should  be  proved:  (!)•  a  criminal  attachmebt  between  the 
parties,  and  a  mutual  intention  to  indulge  in  intercourse; 
and  (2j  opportunities  to.so  indulge. ^>.  If.  the  intention  of 
both  is  proved,  and  the  opix>r tun i ties  are  ample,  adultery 
will  be  presumed.^^  .  Opportunities  alone  are  not  enough,  ^^ 
nor  are  opportunities  with  mere  auspicious  circumstan- 
ces; ^3  nor  is  mere,  scandal,^  or  suspicion;^  but  a  combi- 
nation of  suspicious  facts  may  lead  to  an  inference  of 
guilt  when  separately  they  would  not.^  If  a  man  goes 
to  a  bawdy-house  and  shuts  himself  up  with  a  prostitute 
(not,  it  seems,  if  he  leaves  the  door  open^},  adultery 
must  be  presumed  committed,^  unless  the  circumstances 
are  satisfactorily  explained,^  as  by  the  fact  that  he  was 
agent  for  a  society  for  the  suppression  of  vice;  ^^  so  if  a 
woman  goes  to  a  house  of  ill  fame  with  a  man  not  her 
Lu8band,2'  or  unattended.*  If  criminal  intercourse  is 
cmce. shown,  it  must  be  presumed  if  the  parties  are  living 
under  the  same  roof  that  it  still  continues.^  After  a 
foundation  has  been  laid^  Hhe  probability  of  the  offense 
may  be  shown  by  the  fact  that  husband  and  wife  were  on 
bad  terms;  as,  th«  withdrawal  of  her  affection  by  tlie 
wlfe,^  or  her  expressing  .dislike  for  her  husband;  ^^  or 
the  withdrawal  of  his  affection  by  the  husband,^  hi» 
expressed  wish  to  be  ri4  of  his  wife,^  his  desertion  of 
her,**  or  cruelty;^  or  his  disbelief  in  her  guilt  as  shown 
by  his  amiable  terms  with  her  after  suit  brougiit,^  or 
delay  after  securing  the  proof  he  relies  on;  3'  so  tlie 
defendant's  familiarities  with 'the  alleged  partlceps  prior 
Co  the  act  to  be  proved,*^  concurrent  therewith, SJ  or 
subsequent  thereto;  "^  so  that  he  solicited  others,  and  had 
an  adulterous  mind,^^  or  that  he  consorted  with  prosti- 
totes.^^    Wliether  a  woman's  bad  character  can  be  prov4Ml 
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to  raiae  a  presumption  c!  adultery."  or  lier  good  nbar- 
acter  to  rebut  it,'<'  is  doubtful.  Antenuptial  uncliastit; 
caiiQol  be  proved  to  raise  presumption  of  postnupiiul," 
unless  it  was  with  llie  aamo  person.*"  A  verdict  in  an 
sction  of  crim.  con,  Beeoia  admiaalLle  to  provn  adulter; 
iu  England,''  but  not  in  tlie  United  States.*'  A  criniinal 
conviction  for  adultery  is,  bowavar,  evidence."  A  judge 
must  decide  upon  tlie  evideucu  on  tlie  same  priuciplu  an 
a  jury  would.'" 

103:  LarrlsoD.  at  N.  J.  E^.  10},  nil ;  B.ir- 


i  Hii^7£ccs,"t  Eosrscc  13,  K  i9i  FoUocfcTTi  HVyri 

B   OtmmberB.I  Hara.Caust.444:  WUllauia.l  Rnos. 

BM  »!!'.".L.»?W?l 


HiuuertoD, 


Uaf^.  Coru£';4'i  Mo<ae^W~jUn.'3ia,  3l?i  I'liskeop.'t  lomv,  ml. 
■uU^.IlN.  E.I^.Ulj  ^retuuiui,)lWid.23e.:M. 

4   Cailogim,  2  Haxc. Canst.  «,b„  IEtiv. Ecc:.4e3i  VaDE|ins,SBiub. 
SO,  323;  BureUet.  wFfelit,  161,    tut  MB  Iftito  e.  Way.  u  vvMl, 
Wright,  !Kj  iJingslafl,  Wright,  HB.  119. 


g.  Ecc  S,  1 1 , 3  Bog.  £cc. 

,  1  Bags.  Ecc.  ;ei,  n.,  'ST: 

10  FonUu,  1  Ragr  Ecc.  TOSi  Uotmt,  19  N.  J.  Eq.  169.  163.  llnvlii',' 
Tauereal  dUease  Is.  liowover,  coutlstenc  vrtUilll  aoolilent,  (I)  cntculuit 
It  fruiu  HDouseLpr  (3)  getilna  It  iJirouBh  adulterous  coimtoauu :  wu 
Collen,  1  tun.  Ecc.  tilSi  em;  Cclletc  JuiL  Com.  oC  Privy  Codh.  JtHy  l«. 
1840,  WadiL  His.  33j  Stoua,  t  Notai  l)aa.»a:  Cook,  tl  N.  J.  Eq.  4;:>, 

£cc.4Ul;liiBlLeeii,  t'lona,  204,  20Si  Thayor.  I'oi  M^.  HI,  ih.  lU; 
Berckipnne.  18  S.  J.  Ea.  in,  140;  llnlock,  1  £diT.  LlL  14i  l^rgusoa,  j 
&uid.3U7;  VaiiI£iips,SBail>.3:iO,3£J;  poii.SMt. 


Mclilo  D.  toneyrailerle,  lU  Id.  An.  i;  Dalle;.  Wrlqlit.  914,  SIT;  Luii^- 
Blaff,  Wrixlit.  Iia,  14J;  BerclEuMim.  13  N.  J.  X-j.  iSl,  IM:  toUocii.  -il 
N.Y^m,  141;  Fetsuwa,3&ULa,30Ti  Bute  iF.Willler,i]«K,  <J.tD1.4<U. 
IS   Bla;ie.  70  111.  filB.  mt;  Freamon,  31  Wis.  lU,  Ml.   see  Hiiau,  1 
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MN.J.Eq.IJg.-jjO.' 
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Ta.tEdi.Em. )«:  BUke,mLI.BI9.a>.1;Inike», 
iq.ie.GO.   SeealsaHcClurg.UMIcb.Wi  Slack, 


«.  It.  Kq. 


19  Blake, TO  m. 619,  Kl.  Sea  ilao  Cooper,  10  La.  2l!i,?Ki  Mayer,21 
ll.J.]if,.Wi,--ii»:Jobmoa,-Wtifilit.4^:  Smelaerv.&uan.Sl'rei.m.m. 

7«  aoper,:.>91Ilcli.s(il.3IU!  Oreratieat  >.  3ta(e,4  Ulsi.»a,).'9.  See 
3Iarble,3(  Hlch.  isi,  Sda. 

:l    StXei.Crovlar,  l>AIa.l73,  m. 


a  Plitt.tDaly,3w,!a 


1  Ha;^,  Ecc.  299. 4  Edj.  Ecc.  lit,  41 


Eug.  Eqc.  II 


TBS,  S  £:iff.  Ece.  aU.A4^:  TurCOTi,  3  Hitav.  EiM^S^,  AAU.  A  Ella,  t 
IM;  Armsnou£.3JUi3a.!7!i,a»;  SmlUi. t  PsJ«j:e, U::, 4I£, U!. 

M    Calsn.ll  jDr.43I.433. 

31    CroTt,  1  Hage-  Ecc.  SIO,  A  Eng.  Ecc_  ISA,  IS. 

B    mctiaTdsan,4Pott.4eT.l;4.   See  Saunden,  10  Jur.  14),I14. 

S3    BeeBtaT,eN.  J.£ii.M6,M3,Mg,G3i,e»}. 

M    Eeiiwlc1i,4ILigj.£cc.ll4,139!  Caton,  l]Jur.431,432. 

n  Cockaeclie.  1  nol>.  Ecc.  00.  M.  SS.    See  also  Fomtor,  1  Hagg. 
CouBt.  141.  llAi  Beaota.  II  Paige.  101:  Mulock.  lEdw.  Cb.  14. 17. 

M    DllUiD.Clin.£ccGa.T£llg.Ecci;i,3Sl. 


S18,SMj  yiavFll,  so  N.  J.  Eli. 'm,  ml  TW«I'c.Dav'u.33Vt.l'03.l 

13    SlalBi,MaiTlu,MN.H.2I,2a.B.    SfiBThajr- ■' 

40    Tliiiy»r,101Maai.lll.  Hi. 

24. 16;  Fuller,  17  Cal.  GOt,  «U,  Sl^ 


State  V.  Waj,  t 
Bee.  144,  t  Eni. 


Const,  fn,  4  faiiOcc.  4» 
ifuni,iN,  u.  icKiiso;  Uc] 

41    C|[ICCI.26Elie.I.,£  Eq.W.l  apLi 


141,  <  Eng.  EC 


'l,a? 


/"nlt^ee'^ 


J.  Ell.  SIS,  217;  Waali 
nerM  uL  m,  41S. 


§  2€T  cAufiis  worn  DiroBcm.'  2S6 

44  Vtmtrar  Htnttpbrey,  7  Coim.  116, 118;  prtr  O'BiTAn*  U  Ho.  1ft.  lil. 

45  Gntves.  3  Curt.  Ecc.  235, 7 Eug.  £cc.  435, 427;  HedUen,  21  I(.  J.  Eq. 
61. 4Ki;  Devail,  4  Desaus.  Eq.  79. 

V>    Weatberby,  Spinks,  193,  195,  1%.    See  GioccI,  26  Bug.  L.  ft  £q. 
tfU4. 627;  Bray,  (>  N.  J.  E4. 6Jd;  Van  Kpps,  6  BarU.  (i3«,  623. 

47    Loveaeu,  2  Hagg.  Const.  1« 4  Kng,.  Xk$c.  461, 484 ; Jeufcyn,  I>ea.  ft  8w, 

2W. 

«B   WUUaii)3, 3  Barb.  Gb.  628, 629,    See  2  Blsb.  M  ft.  D.  §  637. 

49   Purgesi3, 47  N.  j|.  385 ;  iUd^nsoo,  4  Me,  UA;  BandaU, 4  Xe.  »6. 

flO  Alexauder,2Swat>,ftT.9».lftl, 

§  247.  Witnesses.— The  busbaBd  or  wife  proseeutini; 
and  defending  a  divorce  satt  for  adultery  cannot  in  ^en> 
eral  testify,^  and  even  when  the  bill  and  answer  are  taken 
att  evidence,^  a  divorce  will  not  lae  granted  without  other 
proof.*  Still,  confessions  of  iftdultery  are  adiuissible^  if 
nut  made  for  the  purposes  of  the  sutt^  or  ohitained  k>y 
fraud.^  Tlie  usual  witnesses  to  prove  adultery  are  ser- 
vants, neighboniy  childrea«  the  paramour,  or  the  para- 
mour's husband  or  wife,  or  prostitutes.^  The  evidenoe  of 
young  children  is  not  entitled  to  much  weight.^  The  tea- 
timony  of  the  paramour  should  be  listened  to  with  cau- 
tion,d  and  should  always  be  corroborated;^  still,  an 
alleged  paramour's  deniai  of  gulK  may  be  worthy 
consideration, u  but  one's  admission  not  made  in  tlie 
presence  of  the  accused  party  is  not  evidence.^  Though 
a  court  is  not  bound  to  believe  a  witness,^  and  though,  a 
divorce  has  been  refused  on  the  unsupported  evidetiue  uT- 
two  prostitutes,  ^4  the  fact  that  a  witness  is  a  woman  oj  ill 
fame  does  not  make  her  unworthy  of  credit,^^  but  double 
care  must  be  taken  when  she  is  not  only  a  prostitute  but- 
the alleged  paramour*  or partlceps  criToinis,^  The  husband 
or  wife  of  the  alleged  paramour  may  testify  to  the  adul- 
tery where  adultery  is  not  indictable." 

1  Aaon.  58  Miss.  15, 18;  past,  %  MB,  fully  dlaevssed. 

2  Ble,  34  Ark.  87, 88;  PuUen,  29  N.  J.  Eq.  541 ;  post,  S  844. 

3  Schimdt,  29  N.  J.  Eq.  496, 497 ;  post,  %$  344. 347. 

4  See  Hughes,  19  Ala.  307, 312;  MaUfhin,  6  Pa.  St.  332,  387,  838;  poM, 
S  847. 

5  See  Evans,  41  CaL  103, 107;  Collusion,  jmw^.SS  297^1;  post,  §  347. 

6  Derby,  21 N.  J.  Eq.  36, 47 ;  GaUeuder.  53  How.  Pr.  864 ;  poU,  %  447. 


Itl  cuunn»  vo»  DiTOBCB.  yaw 

t  See  tM  caMB  !■  Iher  SngM  Ecelestatle  BenortSy  iwrtteiilftrly 
Loveden.  2  Hagg.  Const.  1, 4  £ng.  Ec.  461 ;  post,  S$  349>^4M. 

8  Kneale,  28  Mich.  844, 845;  Growner,  44  Mieb..  188,  Wl>  88  Am.  tleift. 
€88;  po*tr%  850. 

9  8ee  Himt,  Dea.  A  Sw.  12t^  State  e.  Crowley.  II  Ala.  172,  175; 
STonlton,  R  He.  n8l  nayef;  2t  Ir.  J.  £« .  2M.  2(8;  Wood,  2  Paige,  108, 
113;  Thompson,  10  Blch.  £q.  418, 424;  post,  §  858. 

18  Best,  1  Add.  Ec. R.411,2 Eng. Ec.  158, 178:  Simmons,  11  Jnr.  898;  Doe 
r.  DOQfflas,  10  Ses.  GaSsS'  2ndser.  1048|  Lewis,  9Ind.  105, 109:  Brown,  5 
Mass.  820:  Mayo,  119^  Kass.  2M^  fW;  Emmonsv  Walk.  Gh.  532:  Herrlck, 
81  Mich.  298, 299, 308;  Hedden,  21 N.  J.  I^.  61, 65:  Banta,  3  £dw«  Gh.  298, 
298;  Van  Gort,  4  £dw.  Gfeb  8814  Anmk  »Hohb  9.  T.  etk 

11  Pollock,  71 N.  Y.  137, 152;  Beid,  17  If.  J.  Bq.  181,  Htt. 

12  Matchln,  8  Pa.  St  332,  a8H  l«lrse«0'.  fM9aite,88  Ala.  €5, 77. 

18  Alexander.  2  Swahb  « 1L  96^  10ft;  ItiglwttlF,  4  ftwalb.  <&  T.  243;  Bray, 
6  N.  J.  £;».  888)  588,.«28^888. 

14  Tamey,4Edw.Gh.568,567.   dee  dim  0<  Miiei,  12  Se8.  Gas.  &  633. 

15  See  eioecM8  Bw^Im  A  Ett.  60^  «t8|.  ttedden,  21  N«  J.  Eq.  81, 65; 
Van  Epps,  6  STarD.  328, 2^$-;  pdnf,  f  38B. 

16  Van  Epps,  6  Barb.  328, 325.  See  AsttBT,  1  1C888!>  Bcc*  714;  White* 
nack,  86  N.  J.  £:q.  474, 475. 

17  Van  Gort,  4  Edw.  Gh.  621.  «B8i  State  tf.  Sridjgttiatl,  49  Vt.  202, 208. 
Consnlt  State  v.  Marvin,  85  N.  H.  22;  State  p«  Bemett,  31  Iowa,  24,  25; 
MorriU  v.  State,  5  Tex.  App.  447, 448. 

§  248.  Def onsaa«^T]i&  defendant  may  deny  the  com- 
mi^ioB  of  adnltersr,^  and  even  allege  that  it  did  not  take 
place  because  tbe  woman  is  still  a  virgin  trUacta,,'^  or  could 
not  have  taken  place  because  tbe  mati  is  impotent,'*  or 
confess  tbe  adultery  and  plead  in  ayoidance:  (1)  Conni- 
vance,  or  the  complainant's  corrupt  consent ;  *  (2)  collusion, 
or  tbe  complfunaot's  agzeement  that  the  aduTtety  should 
be  committed  in  order  to  obtain  a  div^ree;  ^.(3)  condona- 
tion, or  the  complainant's  fot^hrenes^  of  tbe  act;  ^  (4)  re- 
crimination, or  the  complainant's  commission  of  an  act 
likewise  a  cause  for  divorce ;  ^  (5)  limitations,  or  lapse  of 
rime.®    A  deed  of  separation  is  no  defense^^  but  insanity 

1  Po«r,$$  291-296. 

2  See  Hnnt,  Dea.  &  Sw.  121. 

8  See  Glapp,  9?  Mass.  831, 588f ;  In  this  case  Impotence  was  hot  a  grood 
defense. 

4  Galms,  109  Masfi.  408,409;  Heniclc,  81  Mich.  194;  Hedden,  21  N.  J. 
£q.  61, 74;  post,  SS  297-301. 

8    Sickles  V.  Carson,  28  N.  J.  Eq.  440, 442 ;  postt  SS  302-866, 

6  Farnham,  73  111.  497. 500;  Wagner,  6  Mo.  App.  572;  Warner,  31  S» 
9.  £4.  225;  Fttts,52  N.  Y.  593;  pos4,  SS  307-^2' 


3  249-2S0        CAQSBS 

T    Wil3on.»iI»«a,330.S^i  Haadr.lil  Mass.  SMiF 


9   Kiom 

lhorB,S2MH.SM.  MI.    SBefuny.onK.  Ilso. 

£.Sa. 

^9  Ala.fl23.  S3\62S.     See  «(.,  S5KWU.  IW.  Hi. 

AETieta  TL— Debertiob. 

!  S49.   Wbere  a  caose  for  dlTone. 

i2H.    StatuWs. 

I  an.   Desert  loo  defined. 

IMS.    The eeailng to eobaWt 

12U.   The  desener,  the  one  with  the  intent. 

{SH.    Cgnseot 

§  249.  'Where  a  canse  for  divorce.— Desertion  or 
•bandonment  for  n  perlDiI  varying  in  the  ilifferent  States 
frum  one  >  to  tive'  years,  is  »  CHUsa  for  abnolitte"  ilirorce 
In  most  States;'  It  in»r  also  be  a  crush  fur  limited* 
divorue,"  or  it  may  bo  a  cause  for  llmlteO  iXvurce  only.'' 

I   Ark.  J»g.  1S7(,  i  2191. 

}    K.I.  RGV.StBC)SS2.p.42C!  Va.It.Cade.ln9,[>.BSI. 

4   SeeRn-Iamof  Ala.lS79.Sae8(i  ATh.lST4.!!lM:C3LClT.C.)m, 

Kii  Culo.  1S7!,  lOiT:  I>eL  UTl,  U.47S;  Pla.  I8BI,  p.  ti3:  Gb.  lerS.  (ni3: 
.isau.  p.  4^;  ItuL  1SS1.  J  infi  lom.  ISMk  SK3t:  Koo.  1^1,  («6n9; 
Ky.  IS81.  p.aKiiA.  av.  (J.  iCT*.Mtg.i«iiiii»iB.l8jyi.«8^SL«ii. 

]Sai).itlU;  He.  ISIIt. J  £i;4;  ^eb.  uai,  p.  21iLl<"-  >Si*il>-  t^i'^-H. 
1STR.  p.4di  N.J.  m,  II.  Jlfii  Ohio.  leSh  tS^  Orev.  >m.  S^h  l-n. 
lBT^.j>.4:'Si  Tenn.  ins,  fMMi  Tex,  inn.S^Mi  Ta.  l8n,1i.HM;  Vt-IBHO. 

I  ■aif;  Wuih.  U81,  J  aMt!  w.  Vs.  1SI9,  p.  4»;  wu.  inn,  i  aet. 

s  Amu.iiM; niii.fnu,vn,eiiu. 

•  All.  1874.  inwi  Ky.  1881 ,  p.  SH;  La.  Cli.  C.  1E>7^  atti.  119.  IVI; 
Mil.lS7l(.|i.  UliWmi.  limi.  |><«39!  Teun.  IWi,  iMBi  Va.  ina.  1>.  Dili 
W.  Va.  ISTO,  p.  USl  Wis.  1878,  S  2W7. 

I   WAnVlct.e.B&,JlSi  N.Y.  Co.rro,  lBS3,n7K;!I.C.  isn.p.  set. 

g  250.  StatatDs.— Tlie  statutes  tn  the  cUfTereiit  Staten 
kre  difterently  expreaaed.    Tlius,  the  cauao  fur  divoTcu  ia 


223  0AITSB8  FOB  DIYORGB.  §  250 


I 

'I 

1 
■ 


in  Alabama  "voluntary  abandonment  from  bed   and  '.[ 

board  for  two  years  next  preceding  the  filing  of  the 
biU";i  in  California,  **  willful  desertion "«  or  "the  vol- 
untary separation  of  one  of  the  married  parties  from  the 
other  with  intent  to  desert'*;*  in  Illinois,  "when  one  of 
the  parties  has  willfully  deserted  and  absented  himself  or 
herself  from  the  husband  or  wife  without  any  reasonable 
cause  for  the  space  of  two  years  " ;  *  in  Louisiana,  simply  t 

"abandonment";^  in  Maryland,  "abandonment  contin- 
ued uninterruptedly  for  at  least  three  years  if  it  is  delib-  ' 
erate  and  final,  and  if  the  separation  of  the  parties  be  I 
beyond  any  reasonable  expectation  of  reconciliation'*;*  \ 
in  Massachusetts,  "  utter  desertion  continued  for  three 
consecutive  years  next  prior  to  the  filing  of  the  libel " ;  ^ 
in  Missouri,  "  when  a  party  shall  have  absented  himself 
or  herself  without  reasonable  cause  for  the  space  of  one 
year"; 8  in  New  Jersey,  "willful,  continued,  and  obsti- 
nate desertion  for  the  term  of  three  years ";9  in  Ohio,  "J 
"  willful  absence  ";  i<*  in  Pennsylvania,  "  willful  and  ma- 
licious desertion  and  absence  from  the  habitation  of  the 
other  without  a  reasonable  cause  for  and  during  the  term 
of  two  years  " ;  ^^  in  Vermont,  "  willful  desertion  for  three 
consecutive  years,  and  when  either  party  has  been  absent 
seveu  years  and  not  heard  of  during  that  time."  ^  The 
effect  of  these  statutes  is  substantially  the  same,^  except 
with  such  a  provision  as  that  in  the  Vermont  statute  as 
to  absence  unheard  of  for  seven  years;  for  generally,  ab- 
sence which  raises  a  presumption  of  death  is  not  deser- 
tion, because  not  willful.^^  So  in  Kew  Hampshire,  in 
addition  to  the  abandonment,  there  must  be  failure  to 
support,  which  must  also  be  willf ul.^^  In  Tennessee,  the 
word  "malicious"  has  been  held  to  mean  malicious  in 
fact,u  but  in  Pennsylvania,  merely  malicious  in  law,  or 
willful.i7  The  allegations  should,  however,  be  framed 
upon  the  particular  statute  of  the  particular  State.^^ 

-     1   Aift.  R.  C.  1876,  S  2685,  subs.  8.   See  Crow,  23  Ala.  583. 
2   CaU  Civ.  C.  1881,  S  92.   See  Benkert,  32  Cal.  467, 469, 470. 
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GAUBBV  iKXtt  T>l'VOBKEk  ^SBk 

%  GaL  Civ.  G.  1881,  S  ».   See  Uonl86a» »  GaL  4»L^ 

4  m.  B.  S.  1880,  p.  443,  S 1.  See  Carter,  6»  HL  439;  Kennedy.  87 IIL 
S50. 

»  La.  Gfy.  C.  1879,  fot.  ISB;  SeeMeflrflIv.FItSt,28La.  Aa.194;  Bletf- 
yenu,  14  La.  An.  886;  Harman  v.  McLeland,  16  La.  26;  Muller  v.  HUtoii« 
IS  La.  An.  I ;  Perkins  v.  Pott9, 8  La.  An.  14. 

6  Md.  B.  a  1878»  p.  480,  S  12^  See  Lyneh,  89  Hd.  838;  ChUdg,  49  USL. 
009. 

1  Mass.  B.  S.  1882,  p.  813,  S  I.  See  Lea,  $  Allen,  418;  Southwlck,  97 
Mass.  3'i7. 

8  Mo.  B.S.  1879, 12174.   8«i»  Messenger, »  Mo.  32ftr 

9  N.J.Bev.  I877,p.315,S3.    See  Cook«  13  N.  J.  Bq.  263. 

10  Ohio  B.  S.  1880,  S  6639.  See  divorce  cases  collected  In  Wilght's 
▼olume  of  reports. 

il   Pa.Pard.Dlg;18»,p.Mft.   Seel2iget8on,49Pa.St.249.  ;C 

13  Yt  B.  S.  1880.  &  23«2,  W.  See  Powell.  29  Yt.  148;  and  see  Ky.  B.  Sw 
1881,  p.  522;  N.  H.  B.  8. 1878,  p.  432;  Wts.  B.  S.  1878, »  2366;  Cole,  27  Wis. 
631. 

13  1  Blsh.  M.  A  D.  f  773.  See  Hanberry,  29  Ala.  719;  Benkert,  32  CaL 
467, 470;  Bennett,  43  Conn.  313:  Secor,  1  McAr.  630;  McCoy,  3  Ind.  655; 
Douglas,  31  Iowa,  421;  Becket,  17  Mon.  B.  870:  Fellows,  81  Me.  S42: 

I  Brown,  5  QiU,  249;  Levering,  16  Md.  213;  Budd.  33  Mich.  101 ;  Fulton,  31 

Miss.  917:  Belden,  33  N.  J.  £q.  »4:  Buckman^dS  How.  Pr.  228:  Van 
Yoorhees,  Wright,  636;  Grove,  ^  Pa.  St.  443;  Thorpe,  9  B.  L  57;  Mo- 

I  Gowen,  92  Tex.  697;  Bailey,  21  Gxatt.  43;  McGormiek,  19  WIS.  172;  and 

|M>«^,S§  351-260. 

I  14   BodweU,  113  Mass.  314. 

15   James,  58  N.  H.  266;  Davis,  37  K  H.  191. 

!  16  Kutledge,  9  Sneed,  554,  556;  Majors,  1  Temi.  Gb,  284,  26S;  enmltf 

.  of  heart :  Stewart,  2  Swan,  591 . 

1  17   McClurg,66Pa.St.366,370,37L    See  Benkert.  32  CaL  467, 470. 

18   Hare,  10  Tex.  355, 359;  iN)«<,S  256. 

1 1  §  251.    Defined.— BeMitioD  is  a  hasbaiid'a  or  a  wife's 

willfully  ^  and  wrongfully  ^  ceasing  to  cobabit  *  with  bis 

wife  or  her  husband.    To  establish  desertion  three  things 

\\  must  be  shown :^  <1)  cessation  from  cohabitation ;6    (2) 

;|  the  intention  in  the  mind  of  the  defendant  not  to  re* 

sume  cohabitation;  *  (d)  the  absence  of  the  complainant's 

consent  to  the  separation,  ?  or   Conduct  justifying   It.^ 

I  The  mere  fact  that  parties  are  livibg  apart  does  not  even 

I  raise  a  presumption  of  desertion.^     Desertion   begins 

j  with  the  intent  to  desert.^^^    But  one  cannot  be  dest^rted 

!  while  he  or  she  consents  to  the  separation,  ^^  or  If  he  or 

I  she  by  unjustifiable  conduct  causes  or  has  e  .used  it,^^  and 

one  who  intentionally  drives  the  other  away  deserts  such 

other.i* 


I 
J 


295  OAxmm  worn  zxetoms.  §  29) 

1  SeeSSM. 

2  8eeSS296»287. 
S  See  §292. 

4  Sefgent.  33  N.  J.  Eq.  2M,  SM.  See  Thompson*  1  Swab.  St  T.  StK 
234;  Sinttb.  1  Swab,  A T.Kd,Mli  Bfiikeit,3J GaL  |S7«  470:  Bennett. U 
Conn.  313, 318;  Fulton,  36  Miss.  517.  625;  ttfeldowney,  27  N.  J.  £<|.  3-JH. 
1^:  Jennings,  13  N.  J.  Eq.  38. 39;  MJcGowen,  62  Tex.  667,  666;  lathatn, 
10  Oratt.  307, 322;  Bailey,^!  Gntt.  43, 47. 

5  GalI]ard,23MlBB.U2,153.   8eeS23S2. 

6  Bennett,  48  Coon.  313, 318:  Folton,  36  M188. 518, 826.  See  SS  SS4. 2S5. 

7  7bomp80n,lS«ab.*T.231,234;Gox,36Mieb.461,463.  See $296. 

8  Pidge,3]iBt.29l,26L   BeeS07. 

9  Jennings,  13  N.  J.  Eq.  38.  »:  Cook,  13  N.  J.  Eq.  263,  264.  See 
Jonea,  13  Ala.  145,  148;  Bennett,  43  Conn.  313,  818;  McCoy,  3  Ind.  bSA, 
mSi  Gaines,  9  Mou.  B.  2116,  303;  Scott,  Wrlgbt,  4«9;  Pidge,  3  Met.  251, 
2»;  Rogers.  18  N.J.  Eq.  445, 446.    See  §254.      .       . 

10  Seed,  Wright,  224;  Plnkard,  14  Tex.  356.  357^  See  Conger,  13  N. 
J.  Eq.  286, 288;  BcinlLerbofl,  28  N.  J.  Eq.  132, 134, 136. 

11  Crow,  23  Ala.  883, 664;  «iif>r«,  n.  7.   Seejw^,S2S6. 

12  Rlttenhonae,  29  N.  J.  Eq.  274, 276;  Carter,  62  Ql.  439, 447. 

13  iV</,S265. 

§  252.  The  ceasing  to  oobabit.wThere  must  be  a 
cessation  of  cohabitation.  Ceasing  to  cohabit  means 
ceasing  to  live  tiSgether  as  husband  and  wife— ceasing  to 
have  a  conmion  home.^  It  does  not  mean  ceasing  to  have 
sexoal  interooorse.^  For  an  absolute  and  unjustified  re- 
fusal to  allow  intercourse  has  been  held  not  to  be  deser- 
tion,^ and  the  fact  that  there  was  a  single  night  of  inter- 
ccHirse  during  the  period  of  a  wife's  persistent  refusal  to 
make  her  home  with  her  husband  has  been  held  not 
to  break  the  continuity  of  her  desertion.^  But,  on  the 
other  hand,  an  offer  of  a  husband  to  take  his  wife  back  to 
his  house  but  not  to  his  bed  has  been  held  not  an  offer  to 
renew  cohabitation.'*  It  does  not  involve  the  question  of 
support.^  For  if  a  husband  refuses  to  live  with  his  wife, 
he  does  not,  by  supporting  her,  prevent  his  separation 
from  being  desertion ;?  and  his  refusal  to  support  her 
neither  is  in  itself  desertion,^  nor  changes  the  character 
of  a  separatiou.B  His  ceasing  to  have  a  common  liome 
must  continue  uninterruptedly  ^^  for  the  required  time.^i 
This  time  begins  to  run  when  the  intent  to  desert  is 
funned, ^^   and  runs,  no  matter  where  the  parties  may 
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be;  ■'  but  it  floen  not  run  iluripg  tlie  ooraplainant'H  con- 
ppnt  to  SKpawtion,'*  or  nrhile  tliia  ia  due  to  tlie  coioplain- 
nnt'B  fault."  If  coliabita.tl«n  if  renewed  for  a  time  and 
tlien  breaks  off  agnin.  the  perioda  before  and  after  the 
renewal  cannot  be  added  1ofi!elher.i>  But  coliabitation 
cannot  be  renewed  while  the  intent  tii  desert  continues; '■ 
thus,  A  wife's  occasional  return  to  the  honse  of  her  bu»- 
bauit  to  look  after  the  cliiltlren  and  atti'nd  to  domestic 
duties,  she  Intending  all  tlit)  wliile  not  to  renew  cohabita- 
tion, does  not  break  the  course  of  the  ileserlion.is  nor 
under  the  same  circnmstanues  dot«  sexual  intercourse;'* 
while,  on  the  other  liaud,  a  mere  offer  to  retorn,  made  in 
good  faith  ^  unconditionally,'^  and  before  the  time  baa 
run  out.i^  stopa  the  desertion.^  It  is  possible  for  a  hus< 
band  to  live  iu  the  same  bouse  with  his  wife  and  f  et  so 
seclude  bimself  from  her  as  to  desert  lier.^ 
«S7:Bemeu"a3^.'j.E^M.M.«9.  "    '  en  erg  .       ,       ,^ 

*  D.s™;  somh-nicHptrrMawi.  a2T.'>w;Ri.ia.;i 
;ple,  f  sicAr.  SO*,  m-.  anil  Bl.sn  aa  to  Iho  rliity  ol 


H.J.E(l.i! 

BkSJei*  swub:  *T''^ir!;  N..  3  &wau.  »  T.  i*J.s3!>rB'AmLUr,l  Hwy! 
JCci.TTB.JEne,  £<•.■.  as,  331.  n.i  Sliaw.  17  Conn.  IBa.l^TTi-lili,  a  UH. 


,  .     l5q.  «B,  4TJ:Eliall(lb.  KN.  J.  dq.  31,  71l 

issEq.se,  3'<Si  Ma?II].  9  PIttsb,  Bn>.  21^  Kshluch,  nF». 


rcfble.S  JonssEq.se,  3'<Si  Ma^Ill.  9  VUtait.  Ron.  2i:  : 
SE.Wf.W;  Oo'iIon.UFa.Bt.He.  23S!  anu,ii&,im, 

pnUiiVfi-  BiitHoCai.civ.Code.iasi.ssg, 

•^aonthirlefc,  n  Hub.  KI,  K9,   But  lee  Jttfra.  n,  M. 
4   Kemwdy.S7tn.»W,IM. 
t  Plabll,  3  Utt  138,311. 

■Illf.SSII*-i;a-180;pMl,T2S«.      '      '  "*"'         '^       ' 

iVilagnili,  103  Mass.  an,  379,  SM;  pou,  S  asfl. 

H  N.  J.  E°!m',  w3.  ""^      '      ■  "^"  °'        ■    ■    I'  >   .     e    " 

lir'See  Hardenhenrh,  14  Cal,  «H.  WJ,  658i  Berneft,  43  Conn.  3is.  31 
Fellow«,31M".342,3(3!  Plnthavcl,  H  Tpi.  356,  Si7 ;  llalley,  !l  Gratt.  ■ 
«i  Latham.  30  Grail.  307, 3.'!;  j»j(,iJS4. 
.  U   Aibbaugli.  17  Ol.  470.  tHi  Flshll,  2  Utt,  337;  antt,  S  -US. 
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U   See  Crow.  23  Ala.  983. 884;  ante.  S  251;  post,  S  28S. 

15  Bowlby,  25  N.  J.  £q.  406, 407, 409;  post,  %  257. 

16  Aldiidf^,  1  Swab.  A  T.  88, 89;  HcCraaey,  ft  Iowa,  232;  GalUardf 
23  MU».  15J,  153. 

17  See  cases  infra,  n.  18, 19;  pott,  S  254. 

18  Rle,  34  Ark.  37. 39. 

19  Ke]Uie<ly.  87  HI.  250, 254. 

20  McQarg,  66  Pa.  St.  366,  373.  See  Fistall,  2  Lltt  337;  Fulton,  38 
Miss.  517, 525;  Friend  Wrlffbt,  639;  pott,  |255. 

21  Messenger,  56  Ho  329  335. 

22  GaralU.  1  Swab.  A  T.  235, 237;  Basing,  8  Swab.  A  T.  616;  Murray  v. 
MeLaugUan.  1  Ses.  Caa.  S.  2nd8er.  KM;  Mnlr,  6  Ses.  Cas.  S.  4tb  ser. 
1358;  l£Mibeny,29  Ala.  719,  721;  Benkert,  82  Gal.  467;  FlsUll,  2  Lltt, 
337. 

23  Brookes.  1  Swab.  A  T.  326, 327;  Oaf  Hard,  23  Miss.  152, 153;  Walker 
V.  Lalghton,  31 N.  H.  111.  117;  Friend,  Wrlgbt,  639. 640. 

24  Annhutz,16N.J.Eq.l62, 168, 164.  See  YaQAr8dalen,30N.  J.Eq. 
359,360.863. 

§  253.   The  husband's  the  matrimonial  home.— 

The  huBband's  home  is  the  wife's.^    He  may  change  it  as 

often  as  his  business,  health,  or  comfort  requires,^  and  she 

must  follow  ;>  if  she  does  not,  she  deserts  him.<    So  if  she 

undertakes  to  change  their  home  and  he  will  not  follow, 

she  deserts  him.*    But  still  it  is  not  an  entirely  arbitrary 

power  which  the  husband  exercises  in  these  matters.  He 

must  exercise  reason  and  discretion  in  regard  to  them.^ 

This  is  why  he  cannot  compel  his  wife  to  go  where  her 

health  and  comfort  will  be  jeoparded,^  and  why  a  wife 

was  held  justified  in  refusing  to  live  with  her  husband's 

relations,^  and  in  refusing  to  follow  him  from  a  foreign 

country .>    But  a  husband's  antenuptial  promise  that  he 

will  live  with  or  near  his  wife's  family  is  a  nullity,  and 

his  wife  must  nevertheless  follow  him  if  he  moves  away.^o 

I  Firebrace.  L.  R.  4  P.  D.  63, 67;  Hanberry,  29  Ala.  719,  724;  Daylit, 
ID  HI.  180. 1S4;  Sanderson  v.  RaLston.  20  La.  An.  312, 815, 820;  Greene,  11 
Pick.  410. 415;  Hackettstown  v.  Mitchell.  28  N.  J.  L.  616,  518;  Williams 
9.  SannderH.  6  Ck>ld.  60. 79.   See  fully,  ante,  S  221. 

t   Cntler,  2  Brewst.  511, 613. 

8    Hair.  10  Rich.  £q.  163. 175. 

4    Hardenbergh.  14  Cal.  654,  656,  657;  Kennedy.  87  III.  250,  252;  Bab> 
bitt,  69  111.  277. 270;  Walker  v.  Laljjhton,  81  N.  H.  1 11, 1 16;  Hunt.  2.')  N.  J 
£u.  96, 97;  Mayer,  30 N.  J.  Eq.  411, 412;  Cutler, 2  Brewst.  511, 513;  Hair  ' 
10  Bleh.  Eq.  1(8. 175;  and  see  Keech,  L.  R.  1  P.  &  D.  641. 

ft   See  Frost,  17  N.H.  251, 263. 
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6  Powell,29 Yt.  148,  ISO;  and»ee Hai^cmben^h,  14 Ca1.6M,656;  Bovce, 
23  N.  J.  Eq.  337,  S4»;  Bishop,  30  Pa.  St.  412, 415;  Gleason.  4  WU.  64.  <iH. 

7  Powell ,  29  Yt.  148, 150 ;  Gleason,  4  Wis.  (M,  66;  this  might  be  cnieltjr : 
see  fwst,  US  266, 26». 

8  Powen,29Yt.  148, 150, 151. 

9  Bishop.  30  Pa.  Bt.  412, 415. 

10    Hair,  10  Rich.  Eq.  163, 175, 176. 

§  254.  The  intent.— The  defendant's  absence  mnst 
be  willful;  ^  it  must  be  intended  to  be  permanent;^  and 
this  intent  must  continue  the  statutory  time.* 

1.  It  mvst  be  willful.  On  the  one  hand»  it  need  not  be 
malicious  in  fact;^  on  the  other,  something  more  than  a 
mere  want  of  affection  should  be  shown.*  And  the  intent 
is  wanting  where  the  husband's  abs<»nceris  due  to  impris- 
onment,^ or  to  sickness,  1^  or  where  the  fa,cts  raise  a  presump* 
tk>n  of  death. 8 

2.  It  must  he  intended  to  be  permanent.  If  the  party  is 
looking  forward  to  a  renewal  of  the  cohabitation, ^  as 
where  he  is  absent  on  business»i<)  or  while  there  are  trea- 
ties for  such  renewal, 1^  there  is  no  desertion.  Still,  a  wo- 
man's refusal  to  cohabit  "  under  existing  circumstances," 
as  while  her  husband  is  ,poor,^  is  a  permanent  enough 
intent.^ 

3.  It  muM  continue  the  statutory  time.  If  the  intent  does 
not  exist  when  the  separation  takes  place,  the  desertion 
begins,*  not  from  such  time,  but  from  the  time  it  is 
formed. 1*  In  such  cases  it  generally  dates  from  some  re- 
fusal of  a  request  for  cohabitation,  i^  and  once  shown,  it  is 
presumed  to  continue. i*  If  it  does  exist  when  the  separa- 
tion takes  place  and  begins  to  run,  it  does  not  cease  be- 
cause the  party  becomes  insane  i^  or  is  imprisoned, is  But 
generally  desertion  ceases  with  the  intent  to  desert. i*> 

1  See  McKay,  6  U.  0.  Chan.  380,  Z8!t,  383 ;  Orr,  8  Bush,  156. 159;  Rnd<l, 
8S  Mich.  101,  102;  Rogers,  18  N.  J.  Eq.  45-^;  Goldbt*<-k,  18  N.  J.  Eq.  4-2; 
Rucknian,.W  How.  Pr. 278, 281;  Thorpe,  9  R.  I.  67;  MtClurg, 66 Pa.  St. 
SK6. 371 :  Besch,  27  Tex.  390, 392;  and  cases  cited  ante,  $  251. 

2  Bennett,  43  Conn.  313, 318;  Orr,  8  Bush,  156, 158;  Fulton,  86  Miss. 
518,  525;  Ruckman.  58  How.  Pr.  278, 283. 

S   MeldowTiey,  27  N.  J.  Eq.  328,. 329;  and  cases  cited  In  S  4.  n.  10-tt. 

4   Beukert,  32  Cal.  467, 470 ;  McCluig,  66  Fa.  St.  366, 371. 
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5  Minors,  1  Tenn.  Ch.  264, 265. 

6  Townsend.  L.  B.  9  P.  A  D.  139, 131 ;  Porritt,  18  MIcIl  420, 434 ;  potl, 

S288. 

7  See  Keeoh,  L.  B.  1  P.  A  D.  641, 642. 

8  BodweU,  113  Mass.  314, 31ft. 

9  See  Fulton,  36  Miss.  518, 528. 

10  Aldridge,  1  Swab.  &  T.  88, 89;  Wllllains,  3  Swat).  A  T.  ftl7* 

11  Budd,  33  Mich.  101, 102. 

U   Messenger,  56  Mo.  323, 335-337;  <mUt  %  Wit  n*  8-9. 

13  See  1  BIsh.  M.  &  D.  S  785. 

14  Beed.  Wright,  224. 225.  See  Holsfcon,  23  Ala.  777:  Conger.  IS  N.  J. 
Eq.  286:  Briukerhoff,  30  N.  J.  Eq.132:  Ahrenfeldt,  I  Hofl.  Ch.  47;  Pink- 
bard,  14  Tex.  856,  itd7.  Bee  contra:  f  itsgerald,  L.  B.  1  P.  A  D.  694,698; 
Cooper,  17  Mich.  205, 210. 

15  See  Grossman,  33  Ala.  486, 487. 

16  Bailey,  21  Oratt.  43, 47.  See  Gray,  15  Ala.  779, 783;  HaU,  4  Alton, 
39,40.    But  see  Grossman,  33  Ala.  486, 487. 

17  Douglas,  31  Iowa,  421, 423, 424. 

18  Hews,  7  Gray,  2r9, 280. 

19  Mamn8on,L.B.lP.AD.93,94, 

§  255.  The  deiserter  is  the  one  with  the  intent. 
— ^The  one  who  has  the  intent  to  desert,  whether  it  be  the 
one  who  leaves  the  matrimonial  home  or  not,  is  the  one 
who  deserts.i  Thus,  if  a  man  without  justification' 
makes  his  wife  un willingly  <  leave  him,<  whether  he  ac- 
complishes this  by  forced  or  by  fraud,^  he  deserts  her. 
So  if  the  wife  drives  away  the  husbandJ  So  if  the  hus- 
band refuses  to  receive  his  wife  who  has  left  him.without 
justifi.cation,s  or  a  wife  her  husband.*  So  if  they  have 
been  separated  for  cause  and  the  cause  is  removed  but 
one  of  them  declines  to  renew  the  cohabitation,  such  one 
is  the  deserter.^o  So  an  unconditional  ^  and  bona  fide  ^^ 
offer  to  renew  cohabitation,  made  by  the  deserting  party 
before  the  expiration  of  the  time  necessary  to  render  it  a 
cause  for  divorce,^*  throws  the  responsibility  for  the  con- 
tinuation of  the  separations^  on  the  othei^  party. ^^ 

1  1  BIsh.  M.  A  B.  S  787;  anttt  SS  253, 254.  See  particularly, pM/,  S  257. 

2  Po$t,%m. 

8    Po<<,$256. 

4   Palmer,  22  K.  J.  Bq.  88, 91 ;  as  by  bringing  mistress  into  his  hooset 
MorrlB,  20  Ala.  168, 172;  or  by  falsely  chargmg  ner  with  infidelity :  Kin* 
hey,  87  Ala.  SOS,  sai,  3 :6:  or  by  other  Improper  conduct:  Shrock,  4  Bush,  , 
66E2, 6o4;  posU  §  257;  and  see  Fera,  83  Mass.  155, 158{  Lea,89Mass.483,4&5{  < 

M.  A  D.-»a* 
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Lererln?,  16  Md.  213, 2r:  Hardlxig,  33  M<L  337.  344;  Starkey,  21  17.  J. 
£q.l35,136:  llArker,  U  N.  J.  £(17296, 293;  Sandford,  Sllf.  J.  Eq.420: 
Kestler,  31 N.  J.  £q.  1.7 ;  Healer,  Wi^lit,  210,  ill:  Qrove»  37  Pa.  SU  443, 
447.    But  see  Sowers,  11  Phila.  213. 89  Fa.  SC  173, 17R.  179. 

5  Harding,  2:2  Md.  337, 344;  iUieaa,  3ft M.  J;  Eq,  148, 151. 

6  See  St.  John,  Wright,  211;  Gosiaa.  Wslght,  147,  148;  CaL  CiT. 
Code,  1881,  §  S7. 

7  See  6i;ay,  lA  AJat.  779, 764)  766;  Healer.  Wright,  210, 211. 

8  See  £nsrll8h.  6^U.  C.  Chan.  680, 681 :  Hanberry.  ^  Ala.  719, 721;  Fel- 
lows, 31 M'*.  m,  34?:  McGahayr.  Williiswiis,  U  JjQhus.  293,  295;  Grove, 
87  Fa.  St.  443, 446;  Clement  v.  ttiAtison,  8  HlcL  98. 

9  Walker  r.  Laigbton,  31 N.  H.  111.  IIT. 

10  Hills,  6  Law.  I^eporter^  VH,  K^  where  hopl^and  ImtIbs^  heen  intent 
pers^te,  etc.,  refon^eu. 

11  See  Messenger.  66  Mo.  329^  836. 

12  McCIurg,  66  Pa.  St.  366, 373;  it^n^^Jk  lA* 

13  Ca7glll.lSwa&t4l»^996.287. 

14  Antef$'lS2, 

15  See  Murray  v.  McLanghlan,  1  9u»  Cm.  S..  2iu1  sen  S94;  Wait,  6  Sea. 
Cas.  8. 4th  ser.  1353 ;  Basing,  3  Swab.  &  T.  516;  Hanbeny,  29  Ala.  719, 721 ; 
Benkert,  82  Cal.  467, 470rFlshll,  ^ Lltt.  2^7;  GalUard,  23  Miss.  152, 158; 
Fulton,  36  Miss.  517, 525:  Messenger,  56  Mo.  829, 835;  Walker  v.  Laigbton, 
81  N.  H.  Ill,  117:  HauklnKon.  33  N.  J.  £n.  66,  90;  Friend,  Wright,  639, 
640;  MtsClnrg, 6I^Fa. St^ m^VfUtm^t S$ m,miPO*^».i 206. 

§  256,  Co}i9Qnt,~Sep9ratioQ  by  tlie  mutual  consent 
of  the  parties  is  not  desertion  in  either.  ^  But  either  party 
may  revoke  sach  consent,?  and  if  the  otheir  party  refuses 
to  renew  coliabitation  it  is  desertion  on  the  part  of  such 
latter  party .<  The  consent  ijieed  not  be  expressed,  it  may 
be  inferred  f rpm  conduct,^  Thus  it  is  consent  when  a  hus- 
band lias  acted  as  one  would  who  wished  his  wife  to  stay 
away  from  him  long  enough  to  convert  their  separation 
into  a  legal  ground  for  divorce  ;B  so  a  wife  was  refused  a 
divorce  because  she  expressed  a  wish  to  be  rid  of  her  hus- 
band who  had  left  her;  ^  but  it  seems  th»t  if  she  does  not 
do  anything  to  make  Iiim  leave  J  l^ut  is  simply  glad  to  be 
free  of  him,  it  is  not  consent.^  When  a  wife  in  auger 
told  her  husband  to  go .  his  way  and  she  would  go  hers, 
but  immediately  retracted  and  begged  him  to  stay,  she 
was  held  not  to  have  consented  to  his  desertion.^  Con- 
sent to  cessation  of  cohabitation  is  inferred  from  an  exe- 
cuted deed  of  separation  between  the  parties, ^°  but  eveo 
in  such  cases,  one  who  afterwards  refuses  to  cohabit  again 


on  applioatiOQ  of  the  oliier  dOBorta  that  otlior."  Bnt  by 
merely  accepting  support  from  her  BepiTaled  husband,  a 
wife  does  not  couaeDt  to  tlie  Heparatiou,'^  uor  doas  a  hiu- 
bnod  by  supporting  a,  separated  wife.** 

1    Tboninson,!  Swnb,  »  T.  SIMM;  Wiinl,  1  Swnh.  *  T.  H5;  Toirn- 
■eml.l.  It.  Jr.^D.  129,131;  BackuiBAter,  U  t(. )  I'.A  D.  ;LJ:  M^^Kiiy, 
BU.i;.CIlaii.«l!Crow,MAla.wi.  5  4;  Onij-.is  Aiii.  ;7:ii  Uiiilicrt.d 
Ol.  W,  ft*!  Kunison,  20  C»L  Ul:  Sacor,  IHcAr.iiSO,  uHi  Mi-Coy.S  ^ 
IU<LIU9;  Li-nch,  aaiiia.  Mg;  I«a»flnia«l,  419;  Cox.a:.  KIc^.  4iil.fMii. 
Badd,UH[rJL]I>l.im;  CooponTT Tiich. ifo ;  Piiltou.aj  Mii,.  JI7,  Wi  '^ 
fllltmail,tll[(1.14,Kl  QoldlKCfe,  18  N.  J.  £q.  ti:  ll:l1illj|j»>ij.  3:1  N.  J. 
Barfani;  Maores.«B.  J.En.  ZISi  lngiTmlL:<i  l>a.aL24;);  Van  Loer,  -j 
lin.Bt.  VII. 3)1;  Bmltli,  IPhDiw  WTJMUfdilWfci,  ii  Tex.  liav,  liUi:  Lit-  X 
tlum,  W  OntLHT.KinicCormlck,  IJ  Wis.  1731  an''-  i  ^i- 

1   Cnnr.»Al>.RI,iniiBuitInson,)lK.  J.Sq.«g,Tfti  Sohanck.n 

M.  j.Kq.Mi,Ni,«w;  ■Mi.jijaaa.iH. 

IN.J.  E(i.ti«i  Wslker  i.  ^Igtaton.  tl  N.  if.  Ill,  117;  Butler,  1  Van. 
C3K.K»;  Cnnnliuluua D. Irwiu.  T6ag.&  B.  HI;  HcAJUacar,  IDHeUIL 

4  SaeOnT,laA1)k7T9.TH,TS9i  GlI1Uimilen,23Ho.G0. 
t  CaRiM,!SM.J.£q.sa8,SMiiuHlBeeUeldawDey,2IN.  J.Eq.S2S. 
Ml  01lllDKSlan,38Mo. M. 
t    HnlBr,  Wright,  210.  IlL 

e    Oueinl)el],WiiEht,:3S,23;i  ■DdseePiareU,  Wilgbt,4l>S.   ]tutB» 


W^n9on7£.  it.  2  P.  ^ 
'  1^0*  But  illstlimilah  Vf 
i  t.Mt.Mi;  Qiant.SII 


I  p.  A  D.SSl.aa.IMi  Cock.t  Swab.  & 
a)2.M9. 
It    Bee  Hills. «  Law  Beporter.  174. 173i  Miller,  1 N.  J.  £4. 


-^.ig   Bee  Hngrsth.  103  Hasa.  C77,  979;  Qoldbeok,  U  R.  J.  Oa.  42,  43: 
'Bti^Qt,  M  k;  J.  £i|.  SH,  HtSi  dnle,  S  :S3.  — •       ■     • 

§  237.  JusUfloatioii.— Ona  party  to  a  marriaga  ii 
jostifiad  in  leavinif  the  other  (O  by  the  other's  conaent;  ' 
(3)  by  the  other's  conduct  implying  aasent;^  (rl)  by  auch 
conduct  on  tba  part  of  tba  otlier  as  is,  aa  againat  such 
other,  a  cause  (or  divoroe;'  (4)  by  such  conduct  on  tlio 
part  of  the  other  as  ia  cruel,  outrageous,  though  not 
amounting  to  a  cause  for  divorce.^  But  tho  coramoQ 
^octnnu  is,  that  where  there  la  no  consent,  express  or 


I 
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Implied,  one  party  is  justified  in  leaving  tlie  otlier  only 
for  a  cause  wliicli  would  justify  a  suit  for  divorce.'  Tliua, 
one  party  may  leave  tlie  otlier  toe  such  otlier's  adultecy  ' 
oi  cruelly;'  likewise  duclug  a  suit  foi  divorce.'  But  a 
wife  may  not  leave  her  husband  hecause  lie  will  uut 
alaep  witli  bar,' or  support  her;'"  or  because  be  gambles," 
or  is  poor;  '^  or  because  he  will  uot  make  the  servauta 
mind  lier,"  or  will  not  live  witb  lier  father,"  or  allow  her 
pou  to  visit  ber,"  or  allow  her  to  go  to  church;'*  or  be- 
cause he  is  a  drunkard,"  or  is  charged  with  and  guilty  of 
crime  ^  (where  this  Is  no  cause  for  divorce];  oi  because 
she  feara  having  too  many  children,!^  or  one  man  is  not 
enough  for  her.i*' 

I    Oi>i,»Ulcb.«n,ia3;aR'r.!S!JI.2M. 

i  am,  IS  Ala.  m.  ^a^,  Tsai  ooraiab,  a  k.  j.  £q.  20a,  va-,  ami, 

3  'yaitraiia.L.R.IP.AD.  439,491;  Qrore,37Fa.  St.  M},447i  casea 
infra, a. i.    Pail,RsaiUiLiv\T:iO}t,ii3li-3n. 

Ua.^,19SiNwktD.I>iibol3,Sl.i-Au.  4M,4M:  OllUuniten.  is  Hu. 
n,»lj  latng,  U  N.  J.  Eq.  US;  Conilst.M  N.  J.  kn.  2M,  2»:  Pi-onia  •. 
Kercelii,  SKi^. 41.  ea.  Blalio|i causlileis  IbaC  tbla  la  bul Uw :  1 H.  A 
D.  Sil9Ii-7tt>i  and  see  cases  In  nolos  fi  and  fi,  i<^ra.  The  soluUou  ul 
tba  aimcDlty  seems  to  lie  In  limiting  this  rule  to  canduct  tnHnnUcb 
tba  busband'a  desire  to  ba  lid  ot  ber  uiay  be  tnterrod.'  mili,  i  ^US. 

i   aroTe,3Tra.SC.443,4l7.   SeeBcysn.at  AlxtW.  el9,G(li  [>lerre, 
n  lona,  M,  S4Ui  Uauglass,  31  Iowa.  *il.  4H!  Latau,  1  *•■■■■   "   ■-°- 
OlilU:4,4]  Md.  cua.  914!  Blaokj  UN.  J,  Ej.  lli.  121:  Heldc 
Eq.  sH,  K9[  Boyce,  h  N.  J.  1&|.  t31.  Sa:  Moorej..  Ifl  ; 


I,  :^,  24U;  Uoi 
41  Md.  cua.  Uis 

atman,  L.  K.  1 
t   Teatinui.I.aiP.AD.4e9,(9liCbUd9.4e 


:u.  T,i; 


BU;  Cluwes,  a  Jur.  MS;  Edwardi  v.  Qreen,  U  la.  An.  flTfaate  >. 
Ouniler, ""-  "■  "•    =•■ °  —-   •—  ""■  ■•.— ^  ■■  ^>    ■  -- 


MUa.Hs.SM.   SeaSuUlTan.SAdd.E 

lISl  Bykes  D.  Halsload.  i  Saud.4^'i  jxul.'i-os 

B  Beld.:i  S.J,  £q. 331. S93i  BjbbHcli, ZJ ra.  Ht. »i, Mii;  asie.iisi, 

U  aneau.  K  S.  J.  El.  H).  HI !  Bennett,  43  Conn,  31S,  316;  auli,  i  HO. 

11  Bandford,  32  N.  J.  El.  420,  42J. 

IS  palmer,  ;j  N.  J,  Eq.  88,  »0. 

II  Harris.  31  Qratt.  13,  M. 

14  8B0Mai'er,3aN.J.Eq.41I,412i<mfi,S2S3. 

13    Lawronca  3  Paige,  2EJ,  WZ. 

1  Foy.  II  [red.  m,  w.  otberwlae  lAere  crime  ti  ■  onu  tal- 
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19  Leavitt,  Wrli^t,  719;  and  see  Da  Terresnx*  1  Swab.  A  T.  855. 

20  Milliner,  Wrigbt,  138. 

§  258.  The  allegations.— The  allegations  must  aver 
desertion  substantially  in  the  phraseology  ^  of  the  partic- 
ular statute.^  Thus  an  allegation  of  **  willful  desertion 
for  more  than  one  year  "  is  not  sufficient  under  a  statute 
requiring  "  willful,  obstinate,  and  continued  desertion  " ;  * 
nor  is  "unnecessarily  and  without  sufficient  cause" 
*'  without  sufficient  cause  and  without  the  assent  ** ;  ^  nor 
is  abandonment  *' more  than  three  years  ago"  abandon- 
ment "  for  three  years  together."  ^  The  circumstances  of 
the  desertion  must  also  be  stated  with  some  peculiarity.* 

1  Ante,%iSd;paMi»ia3l,  CooBult  SS 244, 271, 277, 394,  SOO,  305, 311, 316, 
346,  8U7. 

2  See  Gray.  15  Ala.  779, 782:  PinkneT.  4  Greene,  324 ;  Phelan,  12  Fla. 
44*);  Huston,  63  Me.  189:  Freeiand,  19  llo.  354;  Hancock,  5  N.  H.  236, 
240;  Kimball,  13  N.  H.  222;  Stone,  25  N.  J.  Eq.  445;  Cass,  81  N.  J.  Eg. 
636;  Schllcter,  10  PbUa.  11;  Stewart,  2  Swan,  &!;  Hare,  10  Tez.  365,359{ 
Ward.  20  Wis.  252. 

3  Phelan,  12  Fla.  449. 

4  Hare,  10  Tex.  355, 369. 

5  Hancock,  5  K.  H.  239, 240. 

6  See  Hare,  10  Tex.  355,  359;  Stewart,  2  Swan,  091;  2  Blsh.  M.  &  D. 
S666. 

§  259.  The  proof.— The  allegations  i  must  be  substan- 
tially proved,  and  a  good  prima  facie  case  of  legal  deser- 
tion must  be  affirmatively  made  out.^  The  ceasing  to 
cohabit  3  and  the  intent^  must  therefore  always  be  shown 
by  the  complainant,  but  it  is  doubtful  ^  whether  consent  ^ 
and  justification  ?  are  not  mere  matters  of  defense  ^  which 
need  not  be  negatived,^  the  proof  of  them  devolving  on 
the  defendant.^o  The  intent  being  once  shown  is  pre- 
sumed to  continue.  ^^  *'A  husband's  desertion  may  be 
proved  by  a  great  variety  of  circumstances  leading  with 
more  or  less  probability  to  that  conclusion;  as,  for  in- 
stance, leaving  his  wife  with  the  declared  intention  never 
to  return;  ^  marrying  another  woman,  or  otherwise  living 
in  adultery  abroad;  ^^  absence  for  a  long  time,  not  being 
necessarily  detained  by  his  occupation  or  business  or  oth* 
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erwiae ; "  making  no  provision  for  his  wife,  or  wife  and 
family,'^  being  of  ability  to  do  so;  »>  providing  no  dwelling 
or  liome  for  lier,'' or  proliibitilig  bet  from  following;  him;" 
BQil  many  other  circurustances."  i"  Tbi3  declarations  o[ 
tbe  parties  at  tbe  time  of  aeparation  are  evidence,  oa  part 
of  ibe  ret  ge»t<e,  to  show  the  intent;  ^  so  are  subsequent 
admisaiona  of  the  parties  evidence.^  And  tbe  parties 
may  in  general  under  atatutes  testify  themselves.^ 


11, 113 


J.  Kq.2Mli  UorrlsOD,  2V  Cll.  13 


Hpidse,SlI«t.l6T,2Sli  Gonllsti,:i3 


.Eii.^lWiMeld 
II,  »M.  31^,311. 


13  AndseeOuembeU.Wrisht.aJS. 

13  ButeoeSmltb,  1BR3J).  AT.  3M.  W 

U  An.lsaeAlirenfeiat.l  Hon. ''11.17. 

1.1  Ana  see  AinsUen,  Wright,  W. 


HcQonen,  lil  Tel.  W 


§  260.    Defenaes.— The  defendant  may  deny  the  in- 
tent or  tlie  ceaaa  ion  of  cohabitation,  or.  confeasinf;  these, 

comiplly  oonsentiag  to  or  Becuring  tbe  separation;'-'  (3) 
collusion,^  or  the  couiplalDunt's  aaaenliinj;  to  the  lieKertlon 
(or  the  porpose  of  securing  a  divorcei<  (3J  coudonatloii,* 


AUTKLH   VII,— CRPKI.Tr. 

[Ml.   Wbere a cauae for dlvarce. 


I3M.  THe  persistence  or  repetUlt*. 

1!«.  Tha  iHMllly  Injury. 

S  Z6T.  The  mental  suffertng. 

f  SG3.  Appreheitdoai. 


§  261.  Wbere  a  cause  fox  divorce.— Cruelty'  ta  a 
cause  for  absolute'  divorce  id  many  States ;^  it  may 
aiaob«  a  cause  for  limiteil^  divorce;  'or  it:  luuy  Lea  cause 
for  limited  divorce  oulj",^  or  in  favor  of  Ibe  wife  only,* 

'     '    "" ■'<,S2lM;CaJ.  ClT.  0. 1881, 


M;  Colo. lih.  S UIT Tcimn.  mi,  n.  198:  Dt 

Kl  OS.  l»78,lHl;  Ul,  IM«,  p.  13-ii  W.  IS   ,  .  _ 

Sr.lKl.p.A^;  I.a.Giv.C.\S5,AH.m:  Mast.  1983.  n. ei>i  lilcb. 
II  mnn.  IST9,  n.  S2U:  Ulu.  ISM.  illHi  Mo.  ie;»,^2i;4!  NelL 
p.iSai_Sev.ini.l2lJi_K.H.l87»,n,«3:bUlo.  ISSO,  5J«!!li  Oreir. 
fi9l:T».l87<^M1iB.l.l8».J),4Ml  Tei.  WW,  SJMli  Vt.  ISW,  S  ! 

traib.  1881,  iaiEoi  Wu.  ISIS,  s^. 


J;Ky.  l«ei,i>.  e»i  Taiui.int,  t» 
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5  20  A  21  Vict.  c.  85, 1 16:  Rev.  Laws  of  Ala.  1876.  S2702;  Me.  1871, 

S4S8;  M(L  1878,  p.  481;  N.  J.  1877,  p.  315;  N.  Y.  1882  (Code  Pro.)  $  1576; 
.  C.  1873,  p.  364;  Va.  1873,  p.  851;  W.  Va.  1879,  p.  495. 

6  Ala.  B.  C.  1876,  S  2685;  Tenn.  B.  8. 1873,  S  2449. 

§  262.  Statutes.— The  statutes  in  the  different  States 
are  differently  expressed.  Thus,  the  cause  for  divorce  is 
in  Alabama  "actual  violence  to  person,  attended  with 
danger  to  life  or  health,  or  conduct  causing  reason- 
ahle  apprehension  of  such  violence ";i  in  California, 
"  cruelty/*  *  or  "  the  infliction  of  grievous  bodily  injury 
or  grievous  mental  suffering  upon  the  other  by  one  party 
to  a  marriage " ;  ^  in  Illinois,  "  extreme  and  repeated 
cruelty" ;4  in  Louisiana,  "cruel  treatment  of  such  a 
nature  as  to  render  their  living  together  insupportable'*  ;S 
in  Massachusetts,  "  extreme  cruelty  or  cruel  and  abusive 
treatment** ;<*  in  Missouri,  *'such  cruel  and  barbarous 
treatment  as  to  endanger  the  life  of  the  other,  or  indig- 
nities rendering  the  condition  intolerable'*;"  in  Mary- 
land,8  New  Jersey ,8  and  Ohio,i®  "extreme  cruelty"; 
in  Pennsylvania,  "  or  when  the  husband  shall  have  by 
cruel  and  barbarous  treatment  endangered  the  wife's 
life,  or  offered  such  indignities  to  her  person  as  to  render 
her  condition  intolerable  and  life  burdensome,  and  there- 
by force  her  to  withdraw  from  his  house  and  family  ** ;  u 
in  Vermont,  "intolerable  severity  in  either  party."  i3 
Provisions  like  that  of  the  Pennsylvania  statutes  ex- 
cepted, the  effect  of  the  statutes  in  the  various  States  is 
about  the  same,  but  there  are  differences,  so  that  tbese 
statutes  should  always  be  consul  ted. ^^  Some  statutes 
make  one  particular  kind  of  cruelty  a  special  cause  for 
divorce,  as  attempting  the  life  of  the  other, i*  or  contract- 
ing a  loathsome  disease,^  or  endangering  the  other's 
reasou.^<^  In  general,  these  statutes  are  all  construed  with 
reference  to  the  ecclesiastical  law.i^ 

1  Ala.  B.  C.  1876.  §2687;  not  the  precise  words  of  the  statute:  see 
Hujg^hes,  44  Ala.  6j8;  Smedley,  30  Ala.  714;  Moyler,  11  Ala.  6is0. 

2  Cal.  Civ.  G.  1881.  §  93.    See  Fowelson,  22  Cal.  358, 360. 

3  Gal.  Glv.  C.  1881,  §94.   See  Mahone,  19  CaL  626;  Morris,  U  CaL 
-18t  Wand,  14  CaL  512*. 


ta  to  mch  U« 


S  263.  Defined.— Craeltjr  ia  the  Infliction  of  unneces- 
•ary  pain.  If  ona  married  party  ia  legally  cruel  to  tlia 
other,  tLe  latter  has  a  caiue  of  divorce  agtinst  the  former. 
Legal  cmelty  ia  the  willful 'and  persistent  *  canalug  of 
nnnecesnary  BUfferiDK,  whether  in  realization^  or  In  ap- 
probenslon,*  whether  o(  body*  or  of  mlnd,^  in  such  a  way 
as  to  render  cohabitation  dangerous'  or  unendurable.^ 
Cruelty  Is  called  in  the  civil  law  taoltia.'  Lord  Stonell," 
Sir  John  Nicboll,"  and  Dr.  LualiitiKtoii  ^  bave  declined 
defining  it.'*  Mr.  Biahop's  deflnitian  is:  "Cruelty  is  aach 
conduct  In  one  of  the  narried  parties  ua,  to  the  reason' 
alile  apprehension  of  the  other  or  in  fact,  renders  co- 
habitation phyaically  unsafe  to  a  degree  justifying  a 
withdrawal  thereftoui."  "    Lord  Stowell's  exposition  ia. 
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howeTer,  ^he  foundation  of  fill  more  modem  onest^^ 
"  Tbe  causes  must  be  ^rave  and  weighty,  and  such  as 
show  an  absolute  impossibility  that  the  duties  of  mar* 
ried  life  can  be  dischat^d.^^  In  a  state  of  personal 
danger  no  duties  oan  be  discharged;  for  the  duty  of 
self-presenration  must  take  place  before  the  duties  of 
marriage.  1^  ....  What  merely  wounds  the  mental  feel- 
ings is  in  few  oases  to  be  «4mitted,  where  not  accom- 
panied with  bodily  injury,  either  actnttl  or  menaced. ^^ 
Here  austerity  of  temper,  petulance  of  manners,  rudeness 
of  language,  a  want  of  ci^ril  attention  and  accommoda- 
tion, even  occasional  sallies  of  passion,  if  they  do  not 
threaten  bodily  harm,  do  not  a;moant  to  legal  cruelty.^ 
....  I  have  heard  no  one  case  cited  in  which  the  court 
has  granted  a  divorce  without  proof  given  of  a  reatondble 
apprehension  of  bodily  hurt.^  I  say  an  apprehension,  be- 
cause assuredly  tiie  court  is  ndt  to  wait  till  the  hurt  is 
actually  done;  bttt  the  apprehension  must  be  reason- 
able." 21  Cruelty  may  be  of  husband  to  wife,22  or  of  wife 
to  husband.^  The  husband  has  no  more  right  to  chastise 
his  wife  than  a  wife  her  husband.^  It  is  not  inere  dis- 
agreement or  incompatibility;  the  parties  take  each  other 
for  better  for  worsens 

1  Compare  Kennedy,  eO  How.  Pt.  ISI,  189,  ^  N.  Y.  969,  With  Si- 
mons, 13  Tex.  468, 4:75, 4?«.   8ee;po««,  S  'M^ 

2  Hoshall.  51  Md.  72, 75;  and  see  po$tt  S  265. 

3  \yheeler.  53  loirik,  611, 5l!),  36  Am.  Rep.  240 ;  and  see  pott,  $  266. 

4  Morris,  14  Cal.  76, 79;  CdTpenter, ^Iw.  im;  and  see poM^  S  20. 
6  Johns,  57  Miss.  530, 632;  and  see  post,  8  S66. 

6  Pidge,  3  Met.  257, 861 ;  &ioe.«  Ind.  lOP,  106;  po$t,  1 267. 

7  Beyer,  60  Wis.  294, 257, 36  Am.  Bep.  848;  Poor,  8  N.  H.  Wl,  816; 
Johnson,  4  Wis.  135, 141;  post,  %  269. 

8  Elmes,  0  Pa.  St.  166, 167.  See  Paterson,  7  Bell  App.  O.  337,  366.  U 
I  Eng.  L.  &  Eq.  1»,  SO;  XAtham,30  Gratt.  307, 321;  and  see  UlustrationB, 
I                       post,  S  269. 

'  9   flolden,  1  Hagg.  Const.  483, 4  Ettg.  Eoc.  4S2;  GbeatKm,  10  Ho.  39lt 

I  298. 

I  10  Evans,  1  Hagg.  Const.  35, 4  Eng.  Ecc.  310, 311;  and  see  Wailngi  S 

I  Philllm.  132, 1  Eng.  Ecc.  210. 211. 

U    Westmeath,  2  Hagg.  Ecc.  Supp.  1, 4  Eng.  Sec.  238, 370. 

12  Neeld,  4  Hagg.  Ecc.  263. 

13  lBlsh.M.&D.S717. 


239  0Axr8B»  Foa  DiTOBca.  §  2M 

14  lBIdl.lL*D.S7t7,p.flM. 

15  Evans,  1  Hagg.  Const  85, 4  Enir.  Ecc.  910, 911.  dediled  In  ITMl 

16  And  see  ChUds.  49  Ud.  0Od,  Mi;  Close,  26  N.  J.  Bq.  fiS0,  029;  L»> 
tham,  SO  Gratt.  307, 321. 

17  And  se»  Beebe,  It  !««•»  19^  IM;  Job&BOn»  4  W!8»  135, 141;  pott* 
S270. 

18  And  see  Bloe,  tlnd.  100. 109;  BeelMi  10  IeivB»  183;.  130;  Close,  25 
N.  J.  £q.  620, 087-580;  pcsii  §  207. 

19  And  see  Knigbt,  31  Iowa,  451,  460;  Tnrbitt,  21  Bl.  436;  Ylgnos,  1ft 
Bl.  180;  HUl,  2  Mass.  150;  Cutler,  2  Brewst.  5U;  9heU.  2  Sueed.  710. 

2P  And  see  Hughes,  44  Ala.  088, 099;  post,  SS  207, 208. 

21  See  cases  cited  j7o«/,  §268.. 

22  Generally  the  case :  see  Waring,  2  Phllllm.  182. 1  Eng.  Ecc  210, 211 . 

2S  Prichardt  S Swat).  Sa  T.  823:  Fuvlongeb  0  NoteaCaa.  422:  Klrk- 
man.  1  B&'^«.  Const.  409;  White.  1  Swab.  &  T.  591;  David.  27  Ala.  222, 
226,237s  Small,  57  IndLlKtO.  009:  Beebe,,10  Ipwtk,  1^3,138;  Lvnch,33  Md. 
828, 831 ;  Kempt,  34 Mjo.  211, 214;  ])oyle,  20  Mx>.  545;  JonesToO  Pa.  ^t.  494, 
497;  Perry.  2  Jiarb.  Cfa.  311,  2  Paige,  501;  UcNamara,  2  HUt.  547,  549; 
Dunlap,  Wright,  550.  ^ 

24  Po«<,  S270. 

25  Knight,  81  Iowa,  451, 460. 

§  264.    Tile  intent.^Tlie  iajoiy  must  be  done  de- 
liberately;  it  must  be  willful.^    Vices,  gaming,  gross 
extravagance,  might  occasion  great  mental  suffering  and 
bodily  ill  health,  yet  this  would  not  be  cruelty .2    So  an 
austere  temper,  petulance,  or  rudeness,^  or  want  of  affec- 
tion,^ or  neglect,^  or  injuring  health  through  ignorance.^ 
So  if  husband'  in  good  faith  charges  his  wife  with  crime, 
it  is  not  cruelty,^  but  it  is  if  this  be  done  maliciously,  o 
So  if  he  matltreats  the  chil^en  it  is  not  cruelty  unless  he 
does  it  to  annoy  his  wi£e.^    So  the  conduct  of  a  party 
-who  is  insane  cannot  be  legs^  cfuelty,i<^  or  acts  done  while 
in  a  brain  feTec;^^  but  otbi^rwise  if  the  madness  is  the 
result  of  drink.^   The  necessary  intent  is  not  generally 
snffioiently  shown,  by  a  single  act;^^  and  even  after  con- 
siderable ocaeUy  a  promise   and  apparently  sincere  ^^ 
intention  to  treat  bis  wife  kindly  in  the  future  has 
sometimes  been  allowed  to  wipe  out  a  husband's  past 
offenses.^    So  great  provocation  may  justify  a  certain 
axEftoant  of  cruelty;^*  but  not  mere  jealousy. ^^ 

1  Neeld.  4.  Hagg.  Bee.  208, 270;  and  see  Smith.  2  Philllm.  207.  212. 1 
jBiiK.  Ecc.  282, 234;  Carpenter,  Milw.  159;  Ford,  104  Mass.  198,200;  Shaw, 
ITConn.  180, 190. 
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2   Gbesnutt,  I  Spiiiks,  196, 198, 28  Bog.  L.  A  £q.  608.    See  Hndson»  S 
Swab.  &  T.  314;  tscott*  29  L.  J.  Mat.  Cas.  64. 

j  8   Evans,  1  Hags:.  Bcc.  35, 4  Eng.  Ecc.  310, 811. 

4   Bralnard,  Brayt.  a5. 
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fi  Carr.  22  Gratt.  168, 17A.   See  Thomas,  20  N.  J.  £q.  97;  Sheffield,  S 
»  Tex.  79. 

6  Shaw,  17  Conn.  18?),  lf)A,  196;  the  husband  in  this  case  snccessfully 
resisted  a  charge  of  excessive  intercourse  by  showing  he  did  not  know 
its  111  effects  oil  his  wife's  health. 

7  See  Small,  57  Ind.  568,  569;  Homes  v.  Carrier,  16  La.  An.  M; 
Cheatam,  10  Mo.  2J6, 298;  Simons,  13  Tex.*468, 475, 476. 

8  Kennedy,  60  How.  Pr.  151. 73  N.  T.  36\  374;  and  see  Gale.  2  Bob. 
Ecc.  421;  Nogees,  7  Tex.  538;  Wheeler,  53  Iowa,  511,36  Am.  Bep.240; 
post,  §  267. 

9  See  Wallcourt,  11  Jur.  134, 135;  Perry,  1  Barb.  Gh.  516;  postf  S  267» 
n.  12. 

10  Wertz,  43  Iowa,  534, 536.  See  Hall,  83  L.  J.  Mat.  Cas.  65;  Hayward* 
I  Swab.  &  T.  81 ;  ante,  $  248.   But  see  Smith,  33  K.  J.  £q.  458,  4J0. 

11  Curtis.  27  L.  J.  Mat.  Cas.  74. 86, 1  Swab.  &  T.  192. 

12  Marsh,  28  L.  J.  Mat.  Gas.  13, 14, 15;  Martin,  29  L.  J.  Mat.  Gas.  106, 
107. 

13  Post,  12B5, 

14  O'Neill.  30  N.  J.  Eq.  119,  128;  and  see  ThreewltB,  4  Desaos.  Eq. 
560, 573;  Taylor,  4  Desaus.  Eq.  167;  alimony  cases. 

15  See  1  BIsh.  M.  &  D.  S719;  Godol.  Abr.  500;  Ayl.Parer.  59;  Brlgss, 
20  Mich.  34, 4<>;  English,  27  N.  J.  Eq.  579, 585:  Johns,  57  Miss.  53.).  But 
see  Graecen,  2  N.  J.  Eq.  433, 466;  O'Neill,  30  N.  J.  Eq.  119, 123;  fiUnsey, 
1  Yeates,  78. 

16  Dysart,  1  Bob.  Ecc.  106, 140.    See  po<<,  S  270. 

17  See  Smith,  33  N.  J.  Eq.  458, 461. 

§  265.    The  persistence  or  repetition.— Generally 

a  divorce  will  not  be  granted  for  a  single  act  of  cruelty.^ 
But  acts  of  cruelty  need  not  become  a  fixed  habit  before 
relief  can  be  had.^  It  is  presumed  a  single  act  will  not 
be  repeated,^  but  a  single  act  will  be  sufficient  if  the 
court  is  satisfied  it  is  likely  to  be  repeated.^  In  such 
case,  the  reasonable  apprehension  is  the  cause.^  Throw- 
ing a  bucket  of  water  on  the  wife's  head,  with  a  threat  of 
further  violence  if  she  did  not  leave  the  house,  was  in 
one  case  held  sufficient.^  And  so  perhaps  spitting  in 
wife's  face.7  But  a  single  kick  or  punch  would  not 
suffice.^  So  persistence  in  indecent  acts,  severally  not 
sufficient,  may  be  cruelty  .^  Under  different  circumstances, 
cruelty  may  consist  of  a  single  act,  or  an  entire  course  of 
life.w 
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1  Hoshall.  51  Md.  72. 75.  See  Embvee,  M  HI.  3M,  895;  Renderaon,  88 
HI.  248. 250;  FliUey^9>  Daua,  52:  Cuoi>pr,  U)  La.  24 );  L:vuber  tf.  Mast,  15 
La.  All.  599;  Kempf.Stt  Mo.  211.  214;  Doyle.  2ti  Mo.  545:  Cook.  11  N.  J. 
£q.  IS6.  IMf ;  Oraeden,  2  N.  J.  Eq.  45.9;  Bicbaida,  37  Pa.  St.  2J5, 2Ji. 

2  Ma^one.  19  Cal.  b26»  638.   See  Smallwood/Sl  L.  J.  Mat.  Cas.  a. 

9  Lockwoo(t,  2  Curt.  Ecc.  2BI,  7  Enff.  Ece.  114. 125:  Holrlen.  I  Han. 
Censl.  4M,  4  E|«.  Bcg.  452,  454:  Reeves.  3  swab.  A  T.  139,  3.)7,  4tr2; 
Keeves,  32  L.  J.  luat.  Gas.  nS;  Fleytas  «.  Plgneguy,  9  La.  41»;  French, 
4  Mass.  587. 

4  Lockwood.  2  Cnrt  Ecc.  281,7  Ens.  Ecc.  114.  125;  Dynart,  1  Bob. 
Ecc.  108. 121. 470. 533, 540;  Holden,  1  Uagg.  £cc.  453. 4  En^.  Ecc.  452, 4.'>4; 
French,  4  Mass.  5^,5.«;  Richards,  i  Grant.  Cas.  889, 891;  Beyer,  50  Wis. 
294, 257,  3A  Am.  Rei>.  8^. 

5  Johns,  57  Mo.  530, 531 ;  post,  S  268. 

6  Moyler.  11  Ala.  620, 626. 

7  Clobom,  Het.  149:  D*Agullar,  1  Hagg.  Ecc.  773,  777.  8  Eng.  EGO. 
829, 331;  Saunders,  1  Rob.  Ecc.  549, 561;  cited  1  Bish.  M.  A  D.  $  7& 

8  EeBder80Q.88Ili;248,264k 

9  Briggs,2eMich.34,45»46. 
10   2  Bish.  M.  AD. §648 a. 

g  266»  Tile  bodUy  iojury .—Personal  violence  or 
maltreatoofiot  of  the  person,  to  the  injury  of  health,  is 
legal  craelty.i  So  is  conduct  endangering  life,  limb,  or 
health.^  So  is  conduct  which  endangers  life;>  and  im- 
pairing  health  is  endangering  life.'^  So  is  personal  vio- 
lence,^ such  as  whipping  th«  wife.<}  So  is  willfully  or 
reckl«8siy  "  communicating  to  her  a  disease,  such  as  the 
kch,^  or  a  venereal  complaint,<^  or  impairing  her  health  by 
excessive  sexual  intercoux se.^  But  every  slight  touching 
is  not  a  bodily  in  jury  .ii  What  is  really  injurious  may 
depend  on  the  party's  coBStitution,!^  and  a  gentle,  fragile 
woman  will  be  granted  a  divorce  when  an  amazon  would 
■  not,^  and  cruelty  is  aggravated  by  the  wife's  pregnancy 
at  the  time.^^ 

1  Oraham,  5  Ses.  Cas.  8. 4th  ser.  1093,  1095:  Paterson  v.  Russell,  7 
Bell  App.  Q.  337, 363;  Ford,  104  I^Iass.  198.  See  David,  27  Ala.  222 ;  Pow- 
elsou,  22  Cal.  358;  shaw,  17  Conn.  189;  Beebe,  10  Iowa,  133;  Thomberry, 
2  Marsh.  J.J.  322:  Coles,  2  Md.  Ch.  341 ;  Kenley,  3  M  iss.  751 ;  Harratt,  7  N. 
H.  126;  Beatty,  Wright,  557. 

2  Odnni,  36  Ga.  286,  317;  Beyer,  50  Wis.  254,257.36  Am.  Rep.  848; 

8    Beebe,  10  Iowa,  133, 135;  Camthers,  13  Iowa,  266. 

4  Cole,  23  Iowa,  433, 438, 439. 

5  Johns,  57  Miss.  530, 532. 

6  Taylor,  76  N.  C.  483.  See  poU,  S  270.  !&.s  to  bruises,  see  Briggs*  8 
Ulch.  84, 44-46. 
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7  Knight,  31  Iowa,  450, 466. 

8  Chesnutt.  28  Eng.  L.  &  Eq.  603, 606, 1  Splnks,  196. 

9  Cook,  32  N.  J.  Eq.  475, 479;  and  see  N.,  3  Swab.  &  T.  284:  Browix,35 
L.  J.  Mac.  Cas.  13,  L.  B.  1  P.  &  D.  46;  Boardman,  L.  B.  1  P.  A  D.  233; 
Collett,  1  Curt.  Ecc.  678;  Ciocci,  26  Eng.  L.  &  Eq.  6li4, 611, 1  Splnks,  121; 
Long,  2  Hawk».  189;  Canfield,  34  Mich.  519;  post,  $  269. 

10  Melvln.  58  N.  H.  569, 571 :  English,  27  N.  J.  Eq.  71, 74, 579;  Shaw,  17 
Conn.  189,  l!i6.    See  Qibbs,  18  Kan.  419, 422, 424. 

11  Kntght,  31  Iowa,  450, 456.  See  Hendeison,  88  HI.  248;  Thomas,  20 
K.  J.  Eq.  1»7;  Blchards,  1  Grant  Cas.  3»9. 

12  Bennett.  24  Mich.  482, 484;  Briggs,  20  Mich.  34. 

_I3    Knight.  31  Iowa.  451.  455.  456.    See  D'Agullar,  1  Eagg.  Ecc.  973, 3 
£ug.  Ecc.  329, 335 ;  David,  23  Ala.  2*22, 224, 225. 

14  Westmeath,  2  Hagg.  Ecc.  Snpp.  1,  4  Eng.  Ecc  238,294:  Eraos,  1 
Hag$?.  Ecc.  35, 4  Eng.  E^c,  310, 330;  Dysart,  I  Bob.  Ecc  106,  109;  Fleytas 
V.  Pl^j^ueguy,  9  La.  419. 

§  26*7.  The  mental  Buffering.— That  the  infliction  of 
mental  Buffering  other  than  that  occasioned  by  apprehen- 
sion A  of  bodily  liarm^  is  cruelty  has  been  repeatedly  de- 
nieii.8  But  "conduct  which  produces  perpetual  social 
Sorrow,  although  physical  food  be  not  withheld,  may  well 
be  classed  as  cruel,  and  entitle  the  sufferer  to  relief."^ 
And  in  cases  where  cohabitation,  and  life  itself  almost,  is 
unbearable,  the  old  rule  should  certainly  be  relaxed.^  So 
in  m<iny  States,  foul,  obscene,  and  disgusting  language, 
calculated  to  degrade  her  and  wound  her  feelings,  may  be 
legal  cruelty. 0  Especially  is  this  true  of  malicious ^  charges 
of  unciiastity,^  and  even  of  impotence.^  But  the  suffer- 
ing must  be  from  acts  intentionally^  directed  towards 
the  sufferer;  thus,  a  husband's  drunkenness  is  not 
cruelty,  no  matter  how  unhappy  it  makes  the  wife;U. 
but  if,  intending  to  work  upon  his  wife,  he  maltreats  the 
children  and  makes  her  condition  utterly  wretched,  it  is 
cruelty.^  So  if  he  is  obscene  and  outrageous  to  others 
before  her,^'  or  makes  a  brothel  of  his  own  house.^'' 

1  Postf%2«B. 

2  Ante,%28&. 


Kenley,  3  Miss.  751. 754;  ctose,  24  if.  J.  Eq.  338, 339;  Cook,  11  N.  J. 
195;  Knckman,  68  How.  Pr.  278;  ante,  $  263. 
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llM.Os.ll3i  HcKeever, 
U4;  Urfaojll  Well-  M.  il 
IlWls.lU,Hi,3M. 
KnlKbt,  4  IwBb!  t  T.'  II 

JohDs.J^'HlBS.'uij  ~ 
Kennedy,  13  N.  Y. 
249. 

1  PowelMm, !!  Cnl. 

5  KeiUMilir,  M  B 
fit,  N  Am.  Bep.»gi 
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Ijr.MHow.Pr.  UU.nK.V.jgn.  174:  Wbeeler.H  Iowa, tii, 
<ei>.Mlii  iiiidtsellUaer.lSiiati.  At.!4I>:  Donuit,!  Uow. 

,  ._.  !  liiE.  Eec.im.mT Bnr.  1  Bags.  Ecu.  IW.aEngT^i:. 

»:  Oamni,»aftrftT.»UiUwlnuli,THui.  Bn:4)  Allen.  SI  Ho.  479, 
«BiTnlBAl  H.  J-  Eo.  IW;  CoSrilN".J.  Kq.  lES:  Uttla.lH  N.C.Ki 


Van  Aradalen,  30  N.  J.  Eq,  M 


11    acDU,!9IUJ.Mat.Cu.S4innd9an.9: 
^12    WallMoort.Jl  Jur.  IStlMiSnJWBte, 


launders,  W  Jnr.  llS;  Chesnnlt.SS  Eog.  L.  4  idn.  SB.  608;  Bra 
,aHam.  Eec.sLB.BEne.Eeo  MS,  !42;  EveRon,  fi  Jouea  kn  2i 
T.llSu'b.Gb,  DKJ.    BuEBeeTDDine.uLB.U^. 
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§  268.  Apprehensions.— A  reasonable  apprelieBHioD 
of  injury  is  BHfflcient;  i  the  court  is  uoc  to  wait  till  tlie 
biut  is  actually  dooe.^  Threats  and  menaces  from  which 
danger  to  health  and  life  may  be  apprehended  constitute 
crnel  and  inhuman  treatment."  But  meaningless  threats 
not  intended  to  be  executed,  anil  so  uudemtood  by  the 
party  threatened,  are  not  aufficient.* 


.1).  &  T.  n 


Ford,  IW  Mass.  IWi  QlulM,  19  Kan.  419;  Goudman.iii  liieb,  117.  41 

«29;  Keiinea)',73N.'Y.  IW.  314:  LlttlSVMN.'c.  J2;  Sower,  8 1  Pa.  St.  17 
irgl   L-hame,  1  KrCma  Ch.  Itn-   I.alhim.  W  OratE.  907:  Prepmui.  . 


J.  C-nost.  U,  1  Ens.  Ecc.  aid.  11 
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S   Kennedy,  00  How.  Fr.  151;  8.  C.  7S  K.  T.  SMt  Pivwelaoii,  S2  GaL 

U8,86U. 

4    Couney.  60  Dl.  186,  190:  Close,  24  N.J.  Eq.  S38,  3»;  Bralnig  «. 
Ueltzler,  23  Fa.  St.  U6, 161 ;  SheU,  2  Saeed.  716, 7M. 

§  269.  niustratiOiiB.  — The  cruel  conduct  must  be 
■uch  as  to  render  the  cohabitation  u&safe  or  unendur- 
able. ^  Thus  a  husband  frequently  drunken,  who  chokes 
his  wife,  coarsely  accuses  her  of  unchastity,  locks  her  up 
aud  threatens  to  smash  her  head  with  a  brick,  is  guilty  of 
such  inhuman  treatment  as  endangers  her  life.^  So  re- 
peated application  of  coarse  epithets  to  a  wife,  accompan- 
ied once  by  actual  bodily  harm  and  once  by  a  threat  to 
take  her  life,  was  held  to  be  cruelty;*  but  not  smashing 
dishes,  threats  to  kick  her  from  the  house,  grossly  in^ 
proper  language.'*  Mere  disregard  of  marriage  obligations 
is  not;^  nor  want  of  affection ;>  nor  slight  differences;  ? 
jf  nor  desertion; 8  nor  failure  to  support;^  nor  is  refusal  of 

fK^xual  intercourse,^®  though  this  saay  be  an  indignity ;U 
but  excessive  intercourse  may  be  cruelty,^  or  intercourse 
when  the  wife's  health  is  delicate,^  or  the  man  has  i| 
venereal  disease.^*  Mere  immoral  conduct  is  not,^  though 
openly  consorting  with  loose  females  may  be.^*  Adultery 
and  habitual  intemperance  are  not,^^  but  drunkenness 
causing  ill  treatment  may  be.^*  Whipping  a  wife  may 
be,^  or  charging  her  with  a  crime  ^o  or  with  unchastity,^ 
or  maltreating  her  children.^s  But  mere  provoking  and 
exasperating  conduct  of  a  wife  is  not.^  Nor  is  a  hua^ 
baud's  forbidding  his  wife's  going  to  church,^  or  visiting 
her  family  '^  or  relatives.^  Nor  is  a  bona  Jide  groundless 
prosecution  for  crimH,B7  or  suit  for  divorce.*^ 

.  1  Evans,  ante,  S  263;  Faterson,?  Bell  App.  G.  S|7,  366,  12  Bag.  I*.  A 
£u.  li).  3U;  Cbilds,  4i)  MO.  5<H),  dl3-51ft:  Foor,  8  N.  H.  307.  316;  Close,  25 
N.  J.  Eu.  S26, 5:2:);  Limes,  9  Fa.  St.  m,  167;  Jellueau,  2  Desaus.  £q.  45{ 
Thomas,  2  Cold.  123;  Fayne,  4  Humph. 500;  Camp,  18 Tex.  028;  Latham, 
8U  Gratt.  307,  321;  Johnson.  4  Wis.  135,  Ul;  Beyer,  60  Wis.  254,  252. 31 
Am.  Uep.  »48. 

2  Wheeler.  53  Iowa,  611, 513, 36  Am.  Bep  a40b 

3  Freeman .  31  Wis.  235, 248, 200. 

4  Close,  25  N.  J.  Eq.  526, 529. 
ft  Miller.  43  Iowa,  325. 327. 
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$  BivIiuunS,  Brajt.  S9. 

7  Fuller.  10  Nfib.  144, 14S. 

8  Haskell,  54  Gal.  262,  sea. 

9  HiMl:en.M  esil,9a,Q»i  P«i^kodr,lM  Hmb.  IM,  Iff;  aiil«,fS  I7C 
283. 

10  Cowles.  112  Ham.  296.  See  lyAgiinar,  1  Han.  Ecc.  776;  Steele,  1 
ilcAr.  805. 50r.{  bOtttbwfcfc.  07  Kass.l^T;  BelcU  21N.  J.  Eq.  S31,  S92.  S30; 
l^ilL  3  Pittbb.  Uep.  25;  Gordon,  48  Pa.  ttt  226, 228;  £8bbac]i,23  Pa.  8t. 
Hi.  345.    Consult  <nl/«,SSlT5, 258. 

11  Coble,2JometBq.M,a05. 

12  MeMa,  68  K.  H.  WO,  501;  oa/e.  1 916. 

13  EagUsli,  27  N.  J.  £q.  71, 74, 570;  Shaw,  17  Conn.  180, 198. 

14  Cook,  32  N.  J.  £q.  475, 477.  See  N. ,  3  Swab.  A  T.  234, 239;  GanfleM, 
84  Mieb.  519;  fieltlkoeffer,  47  Xicb.  250,  860;  Loi«>  2  Hawka,  180,  102; 

15  Hlles,76Pa.St.|57,8S8. 

16  HcGlung,  40  Ulcb.  493, 488;  anU,  S  287. 

17  HMkefl,54Cal.262,268. 

18  ftee  Mareli,  I  Swab.  ^  T.  313, 315;  Power,  4  Swab.  A  T.  173;  Wa4- 
deU,  I  Swab.  &  T.  584;  Hugbes,  10  Ala.  307, 300;  Coursey,  GO  lU.  186, 187, 
188;  L.ockridge,3  Dana.  28;  Boggess,  4  Dana,  307;  Bowie,  3  Hd.  Ch.  51; 
jLlleu,  31  Mo.  470. 480;  Mason,  1  jBdw.  Gh.  278;  ante,  S  264,  n.  12. 

10   Taylor,  76  N.  C.  433, 435, 438;  post,  S  270. 

20  Kogees,  7  Tex.  588, 545;  antep  %  263,  n.  8. 

21  Kemnedy,  60  How.  Pr.  151, 73  N.  T.  360, 374;  anUf  $  264,  n.  8;  S  267, 
a.  8. 

22  Wallcourt.  11  ^ur.  134, 135;  ante,  S  267,  n.  12;  S  264,  n.  0. 

23  Coles,  82  N.  J.  Eq.  547, 556. 557. 

24  Lawrence,  3  Paige,  267, 272. 

25  NeeM,  4  Hagg.  Bcc.263,269;  Waring.  2  Baag.  Coast  153,  150.  2 
Pbllllm.  132, 1  EBgrSeo.  210, 213;  and  see^baw,  if  Conn.  189, 195;  Ful- 
ton,  36  Miss.  517. 

»  0'Agnl]ar,lHagg.Bec778,8Eog.Boe.820,335. 

27  SmaU,57Ind.568,S60. 

28  Simons,  13  Te3C  468, 475, 478;  on^e,  1264. 

§  270.  Justification^— A  party  charged  with  cruelty 
may  justify  himself  by  showing  the  other  party  equally 
to  blame.  But  a  husband  cannot  justify  himself  on  the 
ground  that  he  was  exercising  his  marital  rights. 

1.  Blams  on  both  sides.  The  law  is  for  the  relief  of  an 
oppressed  party,  not  for  interfering  in  quarrels  where 
both  parties  commit  reciprocal  excesses  and  outrages.^ 
Violence  inflicted  in  a  mutual  contest  is  no  cause  for 
divorce  ;B  as  where  a  wife  refused  to  deliver  to  her  hus- 
band his  keys,  and  in  the  scuffle  that  ensued  she  wens 
against  the  wall  and  was  bruised >   A  wife's  cruel  treat- 
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ment  must  not  be  the  result  of  her  own  misconduct;^ 
otherwise  the  wife  would  have  nothing  to  do  but  to  mis- 
conduct herself,  provoke  ill  treatment,  and  then  com- 
plain ;  fi  in  such  case  her  remedy  lies  in  her  own  hands: 
she  must  reform  her  ways.^  But  bad  temper,  etc.,  does 
not  justify  actual  violence.''  If  the  provocation  is  inade;- 
quatd,  or  the  violence  excessive,  there  is  no  justification.* 
Thus,  nothing  could  justify  a  husband  in  kicking  bis 
pregnant  wife  in  the  side,^  or  in  attempting  to  burn  his 
wife  alive,io  or  in  occasioning  a  premature  delivery,"  or 
in  refusing  her  the  use  of  common  air,^^  or  in  any  acts 
"which  involve  danger  to  life,  limb,  or  health.^  When  a 
party  charged  with  cruelty  countercharges  cruelty,  he 
makes  the  defense  called  "recrimination."  ^^ 

2.  IIusbaruTs  marital  rights.  A  husband  has  no  right  to 
whip  his  wife.i*  "The  old  doctrine  that  the  husband 
had  a  right  to  whip  his  wife,  provided  he  used  a  switch  no 
larger  than  his  thumb,  is  not  law  in  North  Carolina."  ^* 
By  the  old  law  he  could  give  his  wife  "moderate  correc- 
tion." ^7  The  rule  now  seems  to  be  that  he  may  use  force 
for  prevention,i8  ^^t  never  for  correction.i^ 

1  Duraud  v.  Her  Hasband,  4  Mart.  (La.)  174, 1  Condensed  Rep.  234, 
235.  See  Latham,  30  Gratt.  307, 32L  But  see  Ciumingbam,  2  liid.  233, 
234. 

2  Soper,  29  Mich.  309,  306.  See  Bumball,  Foynter  M.  A  D.  237.  n.; 
Dysart,  1  Uob.  £cc.  106, 123. 

3  Oliver,  1  Hagg.  Const.  361, 4  Eng.  Ecc.  429, 431, 434. 

4  Knight,  31  Iowa,  451, 456.  See  Hughes,  L.  R.  1  P.  ft  D.  219;  War- 
ing, 2  Phlllim.  132, 133, 1  Eng.  Ecc.  210, 211;  Best,  1  Add.  Ec.  R.  411, 423, 
2  £ug.  Ecc.  158, 103, 1(54;  Johnson,  14  Cal.  459, 460:  You  Glahn,  46  111.  134, 
140;  Lclaude  v.  J  ore,  5  La.  An.  32:  Childs,  43  Md.  509,  513;  Daiger,  i 
Md.  Ch.  335;  Harper,  29  Mo.  301;  Coles,  32  N.  J.  Eq.  547. 556, 557:  Poor, 
6  N.  II.  307:  Devalsmes,  3  Code  R.  124;  Bedell,  I  Johns.  Ch.  604; 
Moulton,2  Barb.  Ch.  309:  Reed,  4  Nev.  335;  Richards,  37  Pa.  St.  225; 
Anon.  4  Dcsaus.  Eq.  94;  Boyd,  Harp.  Ch.  144;  Skinner,  5  Wis.  449. 

5  Waring,  2  Phlllim.  132, 133, 1  Eng.  Ecc.  210, 211 ;  ChUds,  49  Md.  509» 
513. 

6  Knight,  31  Iowa,  451, 456. 

7  Eldenmullcr,  37  Cal.  364, 365;  Coles,  32  N.  J.  £q.  647, 557. 

8  See  Evans,  1  Hagg.  Const.  35, 4  Eng.  Ecc.  310, 316;  Severn,  9  U.  C. 
Chan.  431;  Jackson,  8  U.  C.  Chan.  499;  King,  28  Ala.  315;  Eidenranller, 
J7  Cal.  3ti4;  Gholston.  31  Ga.  625,  635;  Shores,  23  Ind.546.547:  Thomas 
0.  Taiileu,  13  La.  An.  127;  Doyle,  26  Mo.  545;  GK>rdon,  48  Pa.  St.  826; 
Butledge,  5  Sueed,  554. 

9  Westmeath.  2  Hagg.  Ecc.  Supp.  1, 4  Eng.  Ecc.  23d.  274. 


PilcluM.  I  imii.  A  i.  Ml;  KtMy.  I.. 
Mltw.  IMi  FDlgiuun  ■-  HOU,  U  AU.  14i 
(DeL)  Uj  Otwiitoii,  31  Qa.  «ia,  «3>;  ( 
Foot,  >  M.  H.  Nl,  til:  Perry,  t  I-nlse, 
JniMfl  (.  Com.  UBtra.AR. ':»,!?«!  Ui 
BhKkMX,  U  Vt.  IW,  »7;  and,  »  n«,  3G9 


i  Bucom,  Wright.  iai\ 
tee  aiaiatlua'inf^'a. 


Haa.atfl.nu;  Trowbridges.  Cailin,  IIIA  AD.833i  Blcliards,  1  Graac 
Cu.«9,M2. 

18   And  lee  Richards,  1  OranD  CIS.  889, 303. 

l»   rearinan,  1  Swab.  A  T.  eoi,  W3;  casea  lujira,  n.  IS, 

§  271,  The  allegationa,— T]ie  charge  bUoqU!  bs 
alleged  sulistantiall;  in  the  statutory  turni'i,'  nnd  the 
material  facts  relied  on  to  sustain  the  charge  should  be 
set  faTth;^  in  some  States  wiCli  couaidutable  mlDuteness 
as  to  time,  place,  and  clrcumstaTicea,<  in  others  qaite  gen- 
erally.* There  should  be  a  ffeneral  allegation,  aa  of  cruel 
conduct  during  a  certain  time,*  and  special  allegations 
of  particular  facts,  such  as  Infection  with  venereal  dis- 
ease.' It  the  bill  is  too  general,  this  defect  must  in  some 
States  be  taken,  advantage  of  by  special  demurrer;' 
tbODgh  of  conrse  this  may  be  waived  and  the  particulars 
called  for.'    So  the  bill  may  generally  be  amended.* 

1  Hanis,  )  Tenn.  Cb.  !M.  !W.  See  PeuDlngtoii,  10  Phlla.  21: 
"  — """    "  ■"   -  "7i  Gordon,  *8  ra.  Bi.  Sifli 
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1.  lIlEdwi 


I:  Wllsoi 


9.S7gt 


Vcl3ht,3Te..  1B8. 


4;E.,UN.H.1W,16>.  BeeWaleim.gjBaib.IOI. 
e,Mt.  3M.   See  Wallacoort,  IlJor,  IH. 
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I  7   Hill,  10  AJa.  827.  536;  Brelnlg.  96  Pa.  St.  Ml,  164;  B^er,  Lltas. 

Cas.  829;  Steele,  I  DaU.  409. 

8  Leete,  2  Swab.  A  T.  968, 672;  Squires,  8  Swab.  4k  T.  6A1«  6tt. 

9  Bunyard,  32  L.  J.  Siat.  Gas.  176;  ^ttrte,  S  224;  jmm^,  S  936. 

§  272.  The  proof.— 1.  The  proof  mast  comspand 
with  the  allegations,^  general  ^  and  specific ;  ^  under  a  gen- 
eral allegation,  such  as  habitual  cruelty,  special  facts  be- 
sides those  alleged  ^  may  be  proved.^  When  only  special 
acts  are  alleged,  it  is  doubtful  how  far  proof  of  general 
conduct  is  admissible.^    All  the  facts  alleged  need  not 

<  be  proved,  bi:t  only  enough  to  constitute  aground  for 

,'  divorce.7 

I  2.  The  burden  of  proof  lies  upon  the  complainant  to 

show  the  necessary  Intent ^  and  conduct^  to  constitute 

!  cruelty;   but,  if   there   is  a  justification, J*  tt  must  be 

alleged  and  proved  by  the  defendant." 

{  3.    The  parties  can  in  general,  by  vi^ue  of  statutes, 

westify  thepiselves,^^  and  confessions^  and  declarations 
made  as  to  violence,   immediately  after  the  infliction 

J  thereof, ^4  are  part  of  the  res  gestae,  and  admissible.    Still 

I  a  divorce  will  not  in  general  be  granted  on  confessions 

,  I  alone.i^    If   connected  with  (he  defendant's  conduct,!^ 

bruises  are  evidence  to  show  its  violence ;  ^^  so  drunk- 
enness, ^^  abusive  language,^  etc.,  to  show  intent.^ 

1  Jnte,  §271;  pa</,$S  844-357. 

2  MiUer,  43  Iowa,  325,  327.    See  Wbispell,  4  Barb.  217« 

3  David,  27  Ala.  222, 223 :  Edmond,  57  Pa.  St.  232. 

4  Reese,  23  Ala.  785, 787 ;  post,  §§  344-4157. 

5  Wallscourt,  11  Jar.  161, 136. 

I  i  6    See  2  Blsh.  M.  &  D.  §§653-657,  citing  Doyle^  26  Mo.  645,  64S»  6«7; 

'  Brlggs,  20  Mich.  34;  Graecen,  2  N.  J.  Eq.  459. 

7  Lockwood,  2  Curt.  Ecc.  281,  7  Bog.  Ecc.  114;  I>aTid,  87  AUu  US* 
224;  Coles,  23  Iowa,  433. 

8  ^n;(;.§§261,264,265. 

9  ^n<0,  §§  261, 266-267.    See  Goodrich,  44  Ala.  670, 676, 677. 

10  Ante,  §  270;  pott,  §  273. 

11  See  Lockwood,  2  Curt.  Ecc.  281, 7  Eng.  Ecc.  114;  WilUams,  I*.  B.  I 
P.  &  D.  178;  Sliaw,  2  Swab.  &  T.  515,  516;  Bumball.  Poynter  H.  A  D. 
237,  n. 

12  Mattbai,  49  Cal.  90.  Not  without  statute :  Manchester,  24- Yt.  649; 
pott,  349. 
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IS    SaDnders.lfi<ib.Ecc.M»,tM:]ii»i,!U7. 

14  See  LookwoQil,  2  CuiL  Bcc.  281.7  Eni.  Eco.  114, 121:  Dysurl.  1 
Rob.  Kce.  IH,  IH,  471).  497;  Hoodricli,  <t  Ha.  «I0,  67J,  61*;  fhllUps 
V.  Keller,  U  Att.  usi  Bardell,  M  m.  MM.  ««;  JotmBoa  >.  gberwlD.  ■ 
aim,  kI,  STsTrameri'.  Ciook,  7  ans,  H»i  Jacolia  e.  Wliltiroiub,  ID 
OuLlOh  LamtKirtv.FRqpie.iaHtclirfl:  OsttlsoD.JSPa.  St.  2;s:  Oll- 
cblBtv.  Bnle.  8  Vstta,  lU^  UU,  »7,  BU)  McOawea,  M  Tei.  K7;  Slate 
v.  Bovrard,  M  VC  am. 

V,   Klti(!,WAla.]I6.IU;  p«t.SSW,341,9l7. 

le   I>;Bart,  IBob.Ecc.  IW,  118:  JacksoD,  S  Omnt  tr.  O.  IWI,  e03. 504. 

n   aoodTlcb,44Ala.eT0.67e;  Cloae.MN.  J.Eq.s2fi,929. 
ao   .Anfi.S%4. 

g  273.  Tbe  defeases.— Tlie  defendant  ma;  deny  the 
cruelty,  oc  plead  justitioiitloii.l  reciimina tie  11,1  or  uonilo- 
sation.* 

1  Kiilgbt,3IIa>rR,451,4Mi  •uiM,S27a. 

2  Hare.47Tei.U6,343;  SlMaCR.4eTt.lMi)M>f.(«2l!1-S2D. 

1  CurtlB.STL.  J.  Mnl.JJea^J,  79;  Faniliam,73  lU.Wi  Plimips,?7 
■Wla.2ll2i  J»J(,SS307-3I2.    ,' 

ABTIC1.B  VIII.— HiBITUAL  DEOJJKENMEBS. 


I  SJ8.    Tbe  proof. 
§  274.    'Where   a.   cause   for   divorce.  — Habitual 
druakenaeBa  is  a  cause  for  absolute'  divorce  in  many 
Statea,^  or  foe  both  absolute  and  limited,*  or  for  limited  ' 

MW.  I  Mi  Colo'.  187?,J  Sl7j  00011^873,  D.'  188!  Del.  l'8f4,j>.  57!:'  Fla.  'sali 
D.4ft:  a«.Iil7%|im;llLieB»,p.4!2;fad.  lbl,«l«»iro»a.lm,5£J3ili 

isa2,p.  TIS;Ucb7la82,  IUO;HlnD.  1878,  p.  Re:  Hlu.  I8eu.  niUi  Mu. 
I«7*,f3IT4;  Ileb.lnl,p.  3M|  Nev.  im,  i'iU;  S.n.  ]»K.  p.  432;  Ohio, 
lBH*.EH8»|^q[.lni,  HVllB.!.  l«Si,  pp.4^427i  TauQ.  1873,  iL'44«: 

3  Oa.It.C.  IS7S,im3;  It.  I.  R.  S.  1B83,  pp.  tie,  427l  Wis,  R.B.  lETg, 

4  JitW.SSW;  po«,SH14,4S7,««cJ. 


I 


'    I 
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§  275.    Statutes.— Most  of    the  statutes  state  the 
cause  simply  as  "  habitual  drunkenness  **;  ^  some  require 
J.  it  to  have  been  acquired  before  marriage  ;3  some  to  con- 

j  tinue  one,3  two,*  or  three  ^  years.    The  Kentucky  statute 

connects  it  with    "Wasting  of   estate," ^  which  means 
J  wasting  of  time  and  health  when  that  is  the  man's  capi- 

]  tal;^   the  Louisiana  statute,  with  cruelty.^    In   other 

respects,  the  same  effect  results  from  all  the  statutes.* 

1  See  Mass.  G.  S.  188i,p.  813,  and  other  statutes  cited  in  section 
274,  and  not  cited  below. 

2  Ala.  B.  C.  1876.12685;  Iowa  B.  S.  1880,  §2233;  Tenn.  B.  8.  1873, 
S2448.    See  Midi.  B.  S.  1882,  tiOO;  Porritt,  16  Mich.  140,  141,  142;  pott, 

S2»6. 

3  Cal.  Oiv.  C.  1881,  %  92;  Wis.  B.  S.  1878,  %  2356. 

4  Colo.  B.  S.  1877,  S  917 ;  HI.  B.  S.  1880,  p.  422 ;  Oreg.  1872,  S  49L 
6   N.  H.  B.  S.  1878,  p.  432;  Ohio  B.  S.  1880,  S  6689. 

6  Ky.  B.  S.  1881,  p.  522. 

7  McKay,  18  Mon.  B.  8, 9;  Shack,  7  Bush,  806. 

8  La.  Civ.  G.  1875,  art.  138. 

9  See  Bose,  9  Ark.  507, 516;  Mahone,  19  Cal.  627, 628;  Bums,  13  Fla. 
S69, 37(5;  Harmon,  16  111.  85, 89:  McKay,  18  Mon.  B.  8, 9;  Leake  «.  Lin- 
ton, 6  La.  Au.  262;  Werner  v.  Kelly,  9  La.  An.  60;  Blaney,  126  Mass.  205, 
206;  Magahay,  85  Mich.  210;  Porritt,  16  Mich.  140,  141,  142;  Oolding,  6 
Mo.  App.  6U2;  Byau,  9  Mo.  539, 543;  Kerapf,34  Mo.  211, 214;  Batchelder, 
14  N.  H.  380, 381;  Stevens,  8  B.  1. 557, 559. 

§  276.  Defined.— There  must  be  both  drunkenness 
and  a  habit.  Drunkenness  in  this  sense  is  the  effect  of 
alcoholic  liquors,  not  of  opium  ^  or  chloroform.^  A  habit 
is  frequent  and  regular  occurrence  of  excessive  indul- 
gence;Sor  getting  drunk  whenever  exposed  to  tempta- 
tion; 4  or  being  usually  drunk  in  business  hours;  ^  or 
being  drunk  for  twelve  or  fifteen  days,  three  or  four 
times  a  year  for  fifteen  years,  and  being  driven  to  drink 
by  any  excitement.^  Under  si>ecial  statutes,  the  habit 
must  continue  a  specified  time.?  In  the  absence  of  stat- 
ute, ^  it  probably  makes  no  difference  whether  the  habit 
was  formed  after  or  before  marriage.^  But  it  must,  per- 
haps, be  such  a  habit  as  renders  the  marriage  state  intol- 
erable.io 

1  Barber,  14  Law  Beporter,  375. 

2  1  Blsh.  M.  &  D.  S  813,  p.  627. 


§  277.  The  allegations. — Particular  facts  need  noC 
bo  alleged:' it  ia  aufficient,  when  the  atatatory  causa  is 
"habitual  druukenueas,"  to  allegB  It  in  thoae  wurJa 
without  anjplilication.* 

g  278.  The  proof.'— What  is  habitual  dninkennesa  is 
a  queation  of  law.«  Witnessea  nan  testify  only  to  partic- 
ular facts.o  Thus,  expert  testimony  !a  inadmiasiljlo,'  and 
tlie  facts  teatiSed  to  aliould  be  alleged.^ 


i 


Autjcle  is.— EBFoaAL  to  Support. 


§  279.    "Where  a  c: 

refusal  or  neglect  to  si 
doBBrrion,' but  forma  ii 
for  abaoluto  *  divorce,'  i 


,efor  divorce.— A  h 

art  Lis  wife  ia  not  cr 

lany  States  a  distinct 

■  or  limited '  divorce,'  or  U 

(.197;  ™(e,iSni26B. 

J;  ofiM,  SS  1",  252. 

IHi  MandlBo,UVt.78a,I87. 


Un,  lb  4fi;  Ohio,  USD,  I  NWi  I 
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7  Bev.  Laws  of  Ky.  1881.  p.  S25,  S6:  Me.  1871,  p.  488,  S 12;  Minn. 
1878.  p.  627;  N.  Y.  Co.  Pro.  1883,  §  1762;  \7k  1878,  S&*i357-2U6. 

8  Del.  B.  S.  1874.  p.  475;  Neb.  1881,  p.  253. 

§  280.  Statutes.— The  statutes  read  in  various  ways. 
Thus,  in  Galiforui^,  "willful  neglect  is  the  select  of  the 
husband  to  provide  for  the  wife  the  common  necessaries 
of  life,  he  having  the  ability  to  do  so;  or  it  is  the  failure  to 
do  so  by  reason  of  idleness,  profligacy,  or  dissipation  " ;  ^  in 
Indiana,  it  is  "  neglect  to  support  his  wife  and  family  for 
two  years";*  in  Kansas,  **^gross  neglect  of  duty";«  in 
Iklassachusetts,  "when  a  husband  bein^  of  sufficient  abil- 
ity grossly  or  wantonly  and  cruelly  refuses  or  neglects  to 
provide  suitable  mainteaanoe  for  her  " ;  ^  in  New  Hsonp- 
shire,  **  when  a  husband  has  left  his  wife  without  support 
for  three  years."  ^  Much  the  same  ^  effect  is  given  the 
various  statutes.? 

1  Cal.  GiT.  C.  1881«  SS  92. 105;  Devoe,  51  Gal.  543, 545. 

2  Ind.  B.  S.  1881,  S 1032. 
S    Kan.  G.L.  1881,  S  4178. 

4  Mass.  G.  8. 1882,  p.  813,  S 1;  80  Yermont  B.  S.  1880,  S  2362. 

5  N.  H.  B.  8. 1878,  p.  432. 

6  See  §281. 


§  281.  Mi8oellaiieoii8.~The  neglect  to  provide  must 
be  willful  ;i  it  must  be  something  distinct  from  deser- 
tion ;3  and  so  merely  leaving  the  wife  without  support  is 
not  willful  neglect.8  The  husband  must  be  of  sufficient 
ability;*  he  must  have  property:  capacity  to  acquire  l^y 
labor  is  not  enough,^  save  under  the  California  statute.^ 
A.nd  if  the  wife  supports  herself  by  her  earnings  she  can- 
not complain  of  her  husband's  neglectJ  Where  a  hus- 
band decamped  with  all  his  wife's  property,  leaving  her 
not  even  a  day's  support,  and  refused  for  several  months 

>  supiwrt  her,  she  was  granted  a  divorce.8    The  partico- 


lar  acta  may  he  proved  under  a  geneml  Btfttatory  allega- 
tion.^ But  umltT  the  CuiifomiEk  statute,"  neglect  to 
provide,  being  of  ability,  wna  lield  no  pnxjf  of  neglect  tn 
pporide  (m,  account  of  idleness."  The  hualiand'a  ability 
must  be  made  to  affirmalively  nppear.n  And  if  liis  neg- 
lect is  due  to  physical  or  mental  weakness,  it  is  no  causa 
for  divorce.'*  Eefusal  to  support  may  be  a  ground  for 
slimouy  witlioutdlvorce."  Tlie  neglect  muaC  be  such  na 
leaves  the  wife  destitute  of  tbe  common  necessaries  of 
life,  or  Huch  aa  would  leave  her  destitula  but  tor  the 
charity  of  others."* 

Smltb.K  Ean.ffiS,  TDt,  TO*:  PeitHidy.  LH 


Uua.  iie,  2U;  Peaboily,  m  Hus.  Oli.  IB!;  JuDH.  i 
I,  e  Cal.  479. 418 :  DaTlI.  IT  N.  H.  tei.  IM ;  »«.  I  (M. 


hbiini,BC»l.»n,««. 


,   BDtMeI»e<ioe,9tCal.»u,Nl. 


AaTKLK  X.— Othbb  Causes. 

j  13!.  Indignities. 

|°U.  Publla  defunaUon. 

t  2SI-  Jololn&f  8il^Cr9- 

llSt.  Abseano  nnhcHd  at. 

|N9.  VolunUrrUvinEHiait. 

lUT.  Crime. 

|U8.  ImprlBininnal. 

I K9.  Insanity. 

%ii».  OljIalnlosillvatcelnuaUMrState. 
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to  the  feelings  rather  than  to  the  mind.'  An  indignity  is 
"  anmerited  contemptuous  conduct  toward  another;  any 
action  towards  another  which  manifests  contemivt  for 
him;  contumely,  inciyility,  or  injury,  accompanied  with 
Insult/'  ^  A  refusal  to  occupy  the  same  bed  may  be  an 
indignity;  fi  so  a  malicious  charge  of  adultery;  >  but  not 
advertising  to  parties  not  to  trust  wife,^  nor  mere  unfeel- 
ing and  insulting  letter  if  private.  >  They  need  not  be  of 
a  sort  and  degree  to  endanger  life.^  When  habitual 
drunkenness  is  a  cause  for  divorce,  a  single  act  or  two  of 
I  j.  drunkenness  is  not  an  indignity.^^^ 

1  Ho.  K.  8. 1879.  S  2174;  Lewis.  6  Ho.  278:  Obeatun,  10  Mo.  296; 
Hooper,  1»  Mo.  S55:  Bowers,  19  Mo.  357;  Kempf,  84  Mo.  212, 216:  Dw^er, 
2  Mo.  App.  18;  N.  G.  Bat.  Bev.  1873j).  364;  Taylor,  76  N.  G.  433;  Coble, 
2  Jones  £q.  302;  £rwln,  4  Jones  Bq.  82;  Oreg.  B.  8.  1872,  S  491;  Pa. 
Bright  Dig.  1872.  p.  607;  Gordon,  48  Pa.  St  226;  May,  62  Pa.  St.  206; 
Miles,  76  Pa.  St.  857. 

2  lBIsh.M.AD.S828.    See  aRfe,  SI  261-27S. 

5  ^nto,S267. 
4   Coble,  2  Jones  Eq.  892, 296. 

6  Coble,  2  Jones  £q.  392,396.   Consnlt  on/e,  SS  175»  282,  S69L 

6  Lewis,  6  Mo.  278, 279, 280 ;  tmte,  SS  267, 269. 

7  Hooper,  19  Mo.  355, 338. 

8  Hooper,  19  Mo.  355, 367, 866.    See  Shell,  2  Sneed,  716, 721, 722. 
]                            9  May,  62  Pa.  8^206.210. 

,  10   Kempf,  34  Mo.  2ll,  &14 ;  Brown,  88  Ark.  824.   See  tmtef  SS  274-278. 

§  283.  Public  defamation.— Public  defamation,  the 
one  of  the  other,  is  cause  for  divorce  in  Louisiana.^  This 
defamation  must  be  wanton  and  malidons,^  and  made  in 
the  presence  of  witnesses.* 

J  1    La.  CiT.C.  1876,  arts.  138, 189. 

2  Homes  V.  Carrier,  16  La.  An.  94. 

Z  Bienvenn,  14  La.  An.  886, 887.  May  be  cruelty,  an<e,  S  SB7. 


§  284.  Joining  Shakem^— Befusing  to  have  inter- 
coarse  is  neither  desertion  ^  nor  cruelty,^  but  joining  a 
society  which  believes  intercourse  unlawful  is  a  cause  for 
divorce  in  Kentucky,*  Massachusetts,^  and  New  Hamp- 
■hire.6    The  Shakers  are  such  a  society.* 

1    Sonthwick,  97  Mass.  327, 329;  tmU,  Si  176, 288. 


4.  H.  ri;  Fltn,  46  N.  H.  ISl,  lU. 


§  285.    Absence  anheBrd  ol— Abaeoce  uulieard  of 
•  I  fur  seven  years  is  cause  for  divorce  In  Coiinectiuut '  anii 

i\  Vennoiit:^  for  three  ;eai8  in  New  fiampaliice,"    I(  U  Dot 

I  BufficltiDC  undei  Buah  statute  to  prove  tliu  party  Lim  iioc 

been  healil/rom.*    Such  absence  is  not,  liowever,  deser- 

4    Couu  £.  B.  inj,  p.  ISS;  Trub«G,  11  Caaa.  3a,  39i  Beotoa.  1  Day, 


§  2S6.  Voltmtary  living  apart.— Living  apart  hy 
couiHuil  is  not  desertion,' but  if  continued  for  five  years 
is  a  cause  for  divorcn  in  Kentucky  ^  and  Wisconsin.^ 


9387,  Crime.  —  Bxtramely  vicious  conduct,'  gro»s 
mlnbuliavior  and  wickedness,'  a  crime  againac  nature,' 
Boduuiy  and  buatlality,*  an  infamous  crime  involving  the 
violation  of  conjugal  duty  and  punishable  by  Imprison- 
ment,^ Ueeing  from  a  cbaiEe  of  crime,  the  guilt  being 
proved,"  may  be  a  cause  for  divorce;  but  geacraiiy  inipria- 
unment  also  is  required.'  It  Is  not  gross  misbehavior  aud 
wickedneas  fur  a  husband  to  have  a  deep  Platonic  afCeo- 
tioll  for  another  womau.'  ('Die  other  statutes  do  noB 
ouem  to  luLve  been  construed.) 


iiB.L»I,U9. 


4   »  All  Vict. cBi,S3;iUi 


92 

i    Cdhd.  B.  S 


V.  Code,  ISIS.  ut.  IK.    8eaT».C.im,i>.Bar. 


§  288.    ZmpTlaoQin3iit.^Iiiiprisoi)meiit  is  do  cauM  for 

diTorcB  as  deBertion'or  OS  cruelty,"  though  it  May  reTiTe 
Bilultery  after  condonation  ;■  but  in  many-States  it  is  a 
cause  for  divon:e  against  the  party^  impriaoiied ; '  Home- 
tiioes  mere  conviction  of  felony  is  enou£li,BBDmetiitie3tbe 
impriaunment  must  be  foi  years,^  sometimes  for  life.''  Th« 
liasMcliosetta  statute  reads:  "  Whea  either  party  is  8eD< 
tenced  tocoDSiteaient  tohardlabotin  tbe  state  prison  or 
in  any  jail  or  house  of  correction,  for  the  l«nt  of  Ufo  or 
for  five  years  or-move,  antt-no  pa<4iw  -gvaMed  after  a  di- 
TorcefortLat  cause  to  the  party  Bosentenoed  sball  restore 
such  party  to  his  or  hec  conjogal  eights."  <  "State  pris- 
ott"  meanep^Mnx^^at  paidcular8tatei''aBd  unkaatha 
statute  so  declarea,'^  imprisonment  In  aaother  StaM  in 
no  cause  toi  diroroe>^  The  oaavictkin  most  be  final,  tL« 
appeal  waiTed  or  decided.'"  The  identity  ot  the  party 
couTicted  with  the  alleged  husband  or  wife  must  be 
ptoved.**  The  statMe  does  noi  apply  wbea  the  Impilson- 
ment  took  place  before  its  paasBge.i* 

1  TmrnseDd,  T>  K.  i  F.  A  D.  IV,  iSl.   Bet  Ahem  >.  SaEtetbi,  B 


wCoae.UN.ILlS 


.IL!W,m,nMi«ir!. 


§  289.  Xnsanlty. — tDsanity  at  the  tima  of  marriage  ia 
ail  incapacity,' and  mny  be  oallod  a  causa  for  divorce;* 
tint  iosanir.y  arisii^  after  matriafe  la  not  a  causa  for  di- 
vorce tinder  any  otb«r  hea«).'  and  is  a  cause  by  specific 
statute  (it  seemH)  only  In  AtlcaQsafi.* 

I    Rswdon,  WAI>-Ki,H7;  WHrdv.  Dolaaey.H  Hiss.  (ID.  414;  end!. 


eOLB.L.Isrg,SI7ll!l 
maker,  tsni.m,  1(0;  B 
t.  OIS.IKt,S21Mil 


iW,  S  ll: 


w,SS», 


idseeBcu' 


g  290.    Obtaining  dlTOrce  in  anotber  State— If 

oiiD  of  clia  parties  obtains  a  divorce  in  another  State  tliis 
4it  iji  some  Sutes  a  cause  foe  divorce  in  Eavoiof  the  otliur 
JiBrty.i 

L    ■>een.S'OI>lD.IBS),iJM9:  ODOkiU 

W'riuliI.-JjMLcb.lBU,  Kl.  ABloeffe.-'-'- 


I  {  state  I.  Wudiertiy, 


k,  itN.  w.  iup.n,n.u  wi9.in«i 

'»  He. Stl,iia;''rau,'iiilt, lis, Ia 


It 
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AXT.  I.   Iir  QniEnAL.  fi  wi-^s». 


Abxicle  I. — In  Gi^ebal. 


§  291.  DefeDsea  eaumerated.— Besides  the  denial 
of  tba  acts  cDtnpIaltied  o(  and  caoBisteat  xrith  aach  de- 
nial,' there  are  live  defenses  to  an  action  for  divorce; 

1.  Ccimivante,  or  tbe  complaiDaut's  conseot  to  the  acts 
complained  of;' 

3.  Colluti<ni,  OT  the  parties'  agieeaieDt  to  nuke  up  the 
case  for  the  purpose  of  obtaining  a  divoroa;* 

3.  Ooitdonaiion,  or  the  complainant's  forffiTeness  of  the 
acts  complained  of  on  coudltioas  performed  by  tbe  de- 
f BDdant ;  * 

4.  Recrimination,  or  a  cause  for  divorce  against  the 
complainant; ' 

a.  Delay  or  limttalion,  or  that  the  complainant  lias  aitf. 
ferod  an  uoreaHooable  or  limited  time  to  elapse  since  ibe 
commiiislon  of  t)ia  acts  complained  of.^ 

1    Mwinoni,  a  Hagg.  Ew.  a 
*ni  JJiUii'n,»Curt.EM.  B^J  bw.  Ecc.  t, 

Wood,  2  j^lge,  io8i  pMi,  u  mHa,  aifc 


4  poii,iimsi2. 


ata  moognizeil  ia  divi 
<lHpBiiJeiii.)y  of  statu 
many  States.*  statute 
ject;  these  Htatutea  s 
and  wlien  tliey  refer 
tlia  others.' 

Hoonom.  TliumlUitn,  Tuitoii 


roe  coarla  of  tha  United  States  In- 
^,3  But  DOW  la  England^  and  in 
wholly  or  partially  cover  tha  aub- 
re  declaratory  of  tha  common  law,» 
o  aao  defease  only,  do  not  exclude 


eflp«^lAllj  C 


icclesUatlcHl  practice:  a 


1   M*M  Vict.c.8S,S!S7-ai. 

J    Ala.  R.  O.  ins,  J  M90;  Cal.  Cfv.  C.  1881. 5  111:  Oa.  K.  C.  1873,5  "l»i 

ill,|i.4«:  Uiun.B.S. /3:a,p.Sie,tiH:Mo,  B.I4.  ls;9,S'Ji;«iN,T.  Cotle 
frr.  ife.SlTWi  R.  I.  tt.  8,18^,11.  *J9.i  a;  Teno.  B.  S.  197a,  iswa;  Tei. 

B.  B.  uti.  i  2fii»)  Wis.  B.  s.  io;d,  s  ixa. 

i   ChristbuilinTT.  »  Blaekf.  m.  IM:  Thilllps,  4  B1«kf.  ISl.  m; 
U'OaSBn.y.HBUokf.SlS;  Htime.IIN.  a«3i>,Mf. 
«   HagBl.l31Ia.lt3.U.    BeeH:ile.47Tei.JH,312. 

§  293.  Defeases  explained.— Con  aivauce  aod  col- 
lusion botli  involve  tlie  prior  consent  of  the  complainant, 
and  are  defenses  on  the  piiuciple  volenti  nonjlt  injuria.^ 
Collusion  differs  from  connivance  in  being  conlined  to 
cases  wbere  the  consent  is  mutual  and  t}ie  purpose  is  lo 
obtain  a  divorce  hy  the  pretense  or  act  agreed  upon.l 
Condonation  Is  forgiveness  or  subsequent  consent,  and  if 
too  readily  e'ven  may  be  connivance  to  future  offenses.* 
Recrimination  la  a  defense  because  the  courts  will  not 
l^ve  relief  to  a  guilty  part7,iand  because  endless  compli- 
cations would  arise  if  tbe  bosband  and  tbe  wife  could 
both  be  entitled  to  a  divorce  at  the  same  time.s  Lapse  of 
time  is  a  defense  because  it  raises  a  presumption  of  acqui- 
escence 01  consent.*  An;  other  so-called  defenses  can  be 
btougbt  under  one  of  these  heads.    Insiacerity  can  hard- 


f.' 


ly  be  called  a  defense  J  Eyen  in  impotemoe  oaBesit  only 
necessitates  stricter  proof.^  An  agreeoMnt  to  compro- 
mise or  withdraw  a  suit  is  no  defense,^  unless  It  amounts 
to  oo^donatioa  ^  or  -collusioa.^^  So  a.  deed  of  isepaiation, 
while  A  defense  to  a  «iut  for  desertion  ^  is  no  defense  to 
Adultery,^  unless  made  witji  a  view  to  adulterous  inter- 
course, in  which  case  it  is  connivance.^^  The  fact  that 
the  party  becomes  insane  after  the  cause  of  divorce  has 
erisen  is  no  defenset^^  though  of  course  if. the  delinquent 
die  there  can  be  no  divorce.^* 

,  I    Heddeii,2lN.J.Bq.61,75;i>o</,$S297-a01. 

;i  2    Crewe,  3  Hagsr>  Ccc*  123, 5  Eag.  Ecc  4S,  4S;  pQst*  SS  303-908. 

3   Timmiogs,  3  B9gg'  Sco.  76, 5  Bng.  Bcc.  22,  23;  Bogen,  122  ICUi. 
423;  po«^S§  3^-312. 

'4  :B<«b7, 1  Haw.  £oc,  789,  M* U^iiV.  3SOC..338,  339;  Wood,  2  False, 
108,  111;  Hattox, -JOliio,  (»3), 9B0;  Hotne, 7^K.  0. 530,  533;  post»  SS  3T»- 
317. 

•4  Cooper,  ZOhlq,  2nd  pt.  2%  289:  Oejamet,  5  t>aiia,  499.   Bntsee 
i )  TarbeU,  82  Me.  689;  Stllphen  v.lteuillefcto*  00  Me.  447,  452;  StUpliea,  56 

Me.  508, 513^15 ;  patf ,  SS  813, 317, 426. 

6  Clark,  97  Mass.. 831,  882;  Gmnfiiliigs,  15  K.  J.  Bq.  136, 142;  pou, 

SS  318-320. 

7  -See2Blali.K,4rD.SS110rll2. 

8  .^A^e,  S64,n.  12,  S^.li^35j36. 

9  Hayward,  I  Swab.  A  T.  833;  aipM  «.  Sui»e,!81.X<.  J*  Oh.  87, 7  Jar. 

N«S.  1301.   But  flee  Sterblnl,  39  L.  J.  Mat  Oas.  82. 

|i  10  Rawl^,  L.  B.  1 H.  L.  C«^. 

!]  11  Hope,  8  De  Gex,  M.  A  G.  731. 

< .  12  Buckmaster.  L.  B.  1  P.  &  D.  713 ;  emie,  S'296. 

Pi  13  Stokes,!  Mo.  (320), (824), 388. 880;  !(M«0rS  180. 

^  i  14  Barker,  2  Add.  885, 2  Bog.  Eoo^  0(r7,^306;  ^mte,  f  90;  poU,  296. 

i  15   Mordaont  o.  Moacvlefle,  43  L.  J.  Mat.  Gas.  49, 1,.  B.  2  H.  L.  S.  874 ; 

po«/,SS29(}.324. 

n 


§  294.  Allegation  of  .^1.  As  a  genertU  rule,  the  de- 
fenses should  be  allefi;ed  in  the  def endant'.s  answer  ^  ^^vitli 
all  the  particularity  of  an  allegation  in  a  hill.^ 

2.  Hxception  1.  The  pilaintiff 's  allidgations  must  not  abotvr 
that  there  is  a  good  defense  to  his  complaint,  or  the  di- 
vorce will  be  refused,  though  the  defense  is  not  aUefed.  by 
^e  def  endant.o    The  public  is  interested  ia  not  havii^  a 
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dirovce  granted  to  a  penoii  not  entitled  thereto,^  and  the 
coart,  if  a  defense  appears,  will  interfere  of  its  own  mo- 
tion;^ perhaps,  however,  snch  interference  wonld  not  ex- 
tend beyond  the  offeneee  t-f  conniyance  and  collasion,* 
not,  that  is  to  say,  to  condonation,?  reoriminaticMi,*  or 
Ikaitations.^  In  Eni^laiid,  the  Qneen'a  Proctor,  when 
cmimTance  or  coUnsion  is  snepected,  interferes  and  con- 
tests ^thesolt.^ 

3^  i^BocptSonS*  A^ni^idarU  and  loose  ^pcactioe  proTails 
in  sone  States^  whereby  the  complainant  is  comx>eIled  to 
negative  the  defenses  in  his  bill^  otr  liave  snch  bill  dis- 
missed.^^   Batthisismnisttal.^ 

1  Elwes,  1  BaBS.'Coii8t.a09, 4  Bog.  Bee.  401,  411:  Dorant.  1  Hasg.  Bee. 
733, 751. 3  Mag.  £cc  3IOtJ19;  Timmbkga,  3  HMg.  £cc.  ii>.  6  Euff.  jSbc.  ri, 
St>;  Jessop.  iswab.  A  T.  3Cl.  303;  Jeaus,  2  Ear.  (Del.)  38;  SulliYan, 34 
iBd.  308,370;  Lewi8,&  Ind.  106, 107;  Adams  v.  Harst,B  La.  34.1;  Pastoret, 
6  Hatts.  'nti:  Warner.  31  JSl.  J.  £q.  223,  226;  Jones,  18  N.  J.  Ea,li,  34; 
Smhli,  4  Paire,  432.  434.  Bat  see  Badras,  3  He.  136;  Sickles  v.  Garsoik, 
26  N.  J.  £q.  446,  44i;  filtadcett,  48  Vt.  1U6»  1B6;  pMt,  SS  306, 366, 311, 316, 
310. 

2  Beid,  21 N.  J.  Bq.  S»,  836;  Wood.  2  Pftlge,  106, 113;  p09t»  SS  831.340. 

8  Gvewe.  3  Bagg.  Dae.  123,  f25.  5  Buff.  Ecc.  43. 46;  Dmant,  1  Hagg- 
Bcc.  733. 3  £ne.  Ecc.  320, 825, 336,  u.;  Tlnunlngs,  3  Hagg.  Ecc.  76, 5  Eug. 
£€0.2*^,23;  Dillon,  SCurt.  Ecc. 86, 7 £ng. Ere. 377. 890:  8now.2  NotesCas. 
Supp.  1 .  12 :  Elwes,  1  Uan^  Consjt.  260, 4  Elig.  £cc.  401 .  41 1 ,  412 ;  Burns,  60 
Ind.2S9;  North.  5  MamTsSOt  Jones,  16  nTJT  £q.  32,34;  JehnBOU,  1  Eclw. 
Cb.  43»;  Moss,  2  Ired.  M. 

4   The  public  Is  a  party:  see-S  tar. 

6  Crewe,  8  Hagg.  Eee.-123(  IJi,  5  Bng.  Bee.  46,  46:  Turton,  8  Hagg. 
Bee.  328. 5  Eng.  Ecc.  130, 13ti:  Smivh. 4  Paige, 432, 484 ;  Dismukes,  1  Tenn.- 
Cfeu  266. 2fj»;  Cjuueffm,  8  Cold.  375, 377. 8781 

6  Compare  Jones,  18  N.  J.  £q.  32, 34,  with  Dismukes,  1  Tenn.  (^. 

7  Beeby,  1  Hagg.  Bee.  796»  704,  796,  8  Bug.  Bco.  886,  341;  Dvant,  1 
Bagg.  Eoc.  788, 7S2, 3  Eng.  Bcc.  »16»  319. 

-  9'  Jones,  nV.J.  Eq.  32, 34;  MorrelU  8  Batb.  236, 241. 

9  2Bish.M.A]XS242. 

10  23  A  24  Vict.  c.  144,  §7;  Drammond,  2  Swab.  &  T.268;  Gray,? 
Bwab.  A  T.  263, 276. 654 ;  poit»  S  327. 

11  2  Bish.  M.  A  D.  S  333.  • 

12  2  Bi^.  M.  &  D.  S  334. 


13  See  Bums,  60  Ind.  259;  260:  McCaflierty,  S^lackf.  218;  BpHng,  1 
BoHb.  74;  Emmons,  Walk.  Ch.  5J2-;  FeUows,8  N.  H.  160, 163;  Kane,  3 
£dw.Cb.  ^n  Jpthnson,  1  £4w.  Cb.433;  itose,  11  Paige,  166;  Myers,  41 
Barb.  114;  Hoffman,  4o  N.  IT.  30, 34;  Dismukes,  1  Tenn.  Cb.  266, 268. 

14  Hanks,  3  Edw.  Ch.  469. 

1ft  Elwes,  1  Hagg.  Const.  ^9,  4  Eng.  Ecc.  401,  411;  Lewis,  9  Ind.  lOi: 
Faiitoj;et,  6  UatM.  2i6;  Yuung,  18  Minn.  90)  Earp,  1  Jones  £q.  239;  and 
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see  Haswell,  1  Swab,  ft  T;  603;  Jeans,  2  Ear,  (Del:)  38;  Davls»  19  HI. 
884;  Backus.  3  Me.  136;  Morrell,  1  Barb.  319;  Burdell,2Barb.473;  Burr, 
2  Jiidw.  Ch.  448;  Wood.  2  Paige,  108. 

§  295.  Proof  of.— The  defenses  should  be  specially 
alleged,^  and  the  proof  should  correspond  with  the  alle* 
gations.2  In  exceptional  cases,  the  defenses  may  be 
proved  under  the  general  issue  *  At  all  events,  an  amend- 
ment will  be  readily  allowed  to  let  in  a  defense ;  ^  and  if 
a  defense  is  apparent  from  the  proofs,  the  court  of  its  own 
motion  will  refuse  the  divorce.^  As  the  defendant  must 
usually  allege  the. .  defenses,o  so  he  must  usually  prove 
them.7  Connivance  s  and  collusion  ^  are  so  disgraceful 
that  the  evidence  to  establish  them  must  be  very  clear 
and  strong.^o  Condonation  U  may  be  even  commendable, 
and  is  more  easily  proved.^^  In  recrimination, ^  the 
countercharge  must  be  established  ju^t  as  it  would  if  a 
j  charge.i4    When  a  party  comes  into  court  w  ith  unclean 

t  hands,  though  there  is  not  enough  against  him  to  bar 

him,  the  court  will  demand  fitricter  evidence  of  the 
charge.1* 

1  ^^,§294;  JHM^SS800,305,311,316,331,340.857. 

2  Hopkins.  39  Wis.  167.  169;  and  see  Phillips,  1  HI.  App.  245, 248: 
Odom,  36  Ga.  286, 818;  post,  §S  301, 806,  S12>  817. 346. 

3  Backus.  3  Me.  136.  See  Shackett,  49  Yt.  195. 196;  Sickles  v.  Carson, 
26  N.  J.  £q.  440,  442.    See  §846. 

4  Warner,  31  N.  J.  Eq.  225,  226;  Strong,  28  How.  Pr,  432, 484.  See 
S343. 

5  Crewe.  8  Hagg.  Ecc.  123. 124,  5  Eng.  Ecc.  45.  46;  Turton,  3  Hagg. 
Ecc.  338. 5  £ng.  Ecc.  130. 137;  Smith.  4  Paige,  432, 434;  Dlsmukes.  1  Tenii. 
Oh.  266, 268;  Cameron.  2  Cold.  875, 877, 378.  But  see  Jones,  18  K.  J.  £q. 
82. 34:  Morrell,  3  Barb.  236.  241;  Durant,  I  Hagg.  Ecc.  733,  8  Eng,  Eoc 
810,319.   And  see  SS  301, 305, 311, 344-348. 

6  Ante,  S  204;  pctt,  $S  800, 305, 311, 316, 331, 840, 844-M8. 

7  Hopkins.  39  Wis.  167, 1«9;  post,  SS  844-848, 357. 

8  Post,  SS  297-301,  especially  S  801. 

9  Poj^  SS  302-306,  especially  S  306. 

10  PhllUps.  1  Bob.  Ecc.  144. 156, 157;  post,  SS  301, 806. 

11  Post,  SS  307-312,  especiaUy  S  312. 

12  Turton,  3  Hagg.  Ecc.  388, 5  Eng.  Ecc.  130, 186;  pott,  S  312i 

13  />04^  SS  3i:t-3I7,  especially  S  317. 

14  PoUock,  71  N.  Y.  137, 141 ;  post,  316-317. 

15  Derby,  21 N.  J.  Eq.  36, 40. 


g  296.  MiBoeUaueouB.— S«Teral  defenses  may  be 
joiued,  as  ttiey  are  uot  inconai stent  witli  each  othec.^  It 
Is  a  defense  lliat  llie  marriage  lias  already  beea  dla- 
Bolved.'    InsaDJly  is  geaerally  a  defense.* 


AKnCI.K    II,— CONNIVAKCK. 


•  what  causefl  appllcabie. 


i  301.  mot  of. 

S  397.  Defined.— ConnivaDCe  Is  tlie  comptalDniit'fl 
coBBenti  to  tho  commisHion  of  tlie  act  complained  ot,^ 
TDh  coDsent  may  be  actiye,°  as  where  tlia  complalnaut 
bas  brouglit  sbout  tlie  act;'  or  pas.iive,^  aa  wliere  tlie 
complaiQant,  after  due  warning,"  liaa  failed  to  take 
proper  preuantioca  to  prevent  it,''  Consent  to  tlia  partlc- 
Qlar  act  charged  may  be  proved,'  but  consent  to  otbei 
acts  of  like  cbaracter  is  sufficient."  Sucli  consent,  wbon 
mutual  and  given  for  tbe  purpose  of  obtaining  a  divorce 
tbrongli  tbe  act  to  be  committed,  ia  collusion.'*  Conient 
given  entirely  after  tbe  act  may  be  condonation."  An 
extreme  case  of  connivance  was  where  a  husband  sold 
a  night  with  bia  wife  for  a  scytbe  and  snath. ^ 

I   PblUlpK.  1  Rob,  Ecc  144. 193;  Hoar.  B  Hogg.  £cc.  131,  t  Enf.  £cc. 


xi.  It,  i  Hag'.  Ec^; 
VX;  Hedden,  31  N.  J. 
f!  Crewe.  3  Hugs,  fi^^c 


MJ'plll^e^J'tlci 


§  29B  DOFBNSH.  261 

7  Fotster,  Bagg*  Const.  144,  4  Eng.  £cc.  858,  384;  Harris,  2  Hingg. 
Ecc.  376, 41A,  4  Eiig.  £cc.  160, 178. 

8  $tee  Ttmmlngs,  SSagg.  Ecc.  76. 5  Eng.  Bee  22>  39;  jM»«f,  S-Stl* 

9  HoclgeA  V.  Windham, Peake,  37;  HoUges,  3  H^:g.  £ec.  118,  b  Eng. 
Ere.  4i,  4 J.  44;  Timmiu!&[s,  3  H^g.  Ecc.  76,  A  Bug.  Ecc.  22,26;  Covering, 
S  H'Atn(.  Ecc.  85, 5Eiig.  Ecc.  27,  28:  Oipns,  11  H.  L*  Gas.  1»  Si);  F)Ulii|p8, 
1  Kub.  Ecc.  144,  lti4;  ^[edden,  21 N.  J.  Eq.  61, 70. 

10  Ante,  §  293 ;  post,  S  302. 

11  AnU,%  293 ;  jK»«/,  S  307. 

12  Masten,  15  N.H.  159,161. 

§  298.  Explained.— The  defense  of  connivance  is 
based  on  the  maxim,  Volenti  nomjt  in^uria,^  and  on  the 
principle  that  to  one  who  consents  no  wrong  is  done,  and 
there  is  nothing  to  redress.^  A  Iiusband  may  purposely 
introduce  a  notorious  debauchee  to  his  wife,*  or  get  a 
friend**  or  agent  ^  to  entvap^  her  into  adultery — and  this  is 
connivance;  so  if  he  knowingly  allows  familiarities,  etc., 
which  will  lead  to  adultery  .7  But  there  must  be  consent.' 
Here  imprudence  or  want  of  judgment, ^  or  blindness  re- 
sulting from  trusting  affection,^^  is  not  enough.  Nor  is 
gross  inattention;  ^1  nor  is  coarse  and  brutal  language,^ 
or  desertion,  18  though  it  drive  the  wife  to  prostitution  for 
support,^^  unless  intended  to  have  this  effect.^  If  a  hus- 
band "sees  what  a  reasonable  man  could  not  see  with- 
out alarm,  if  he  sees  what  a  reasonable  man  would  not 
permit,  he  must  be  supposed  to  see  and  mean  the  con- 
sequences;^^ dullness  of  perception  and  the  like,  which 
exclude  intention,  are  not  connivance;  tliere  must  be  in- 
tention." 17  He  must,  however,  have  actual  knowledge  of 
adultery  or  indecent  familiarities;^^  he  must  at  least 
hnve  been  put  upon  his  guard.  ^^  The  ecclesiastical 
courts  required  two  things:  (1)  that  the  complainaat 
shall  have  come  with  pure  hands  himself;  (2)  and  shall 
have  exacted  a  due  purity  on  the  part  of  his  wife;  and  if 
he  have  relaxed  with  one  man,  he  has  no  right  to  complain 
of  another.^  If  one,  after  knowledge  of  an  act  of  adul- 
tery ,^^  easily  passes  it  by,^  he  not  only  consents  to  it, 
but  cannot  complain  of  subsequent  acts  with  the  same** 
or  a  different  ^  person.    So  when  a  man  accepts  pay  from 
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his  wife's  paramour  for  past  adultery,  he  cannot  complain 
of  subsequent  acts.26  So  a  wife  may  barter  away  her 
rights  for  an  allowance;^  as  where  she  agreed  if  her  lius- 
band  would  support  her  to  stop  proceedings  founded  on 
his  adultery.^  Still  a  difference  in  the  woman's  favor  is 
made  between  a  wife's  and  a  husband's  consent.^  So 
articles  of  separation  may  be  so  framed  as  to  Ucenco 
adultery.2» 

1  Reeves,  2  Phllllm.  125, 1  Ene.  Ece.  208,  210;  Ihnrn,  2  Phtlllm.  403, 
411. 1  £u£N  £cc.  281, 284:  Uarker.  '/Add.  £c.  B.  285,  >i  Eng.  £cc.  307. 3U9; 
Harris.  2  uagg.  Kcc.  376. 414. 4  Eng.  Ecc.  160, 178;  Rogers.  3  Hagg.  Eccr. 
67.5  Eng.  Ecc  13,  14;  Moorsom,  3  Hagg.  Ecc.  87,  6  Eng.  Ecc.  '28,  37; 
Aiiichml,2  Curt.  Ecc.  210. 7  Eng.  Ecc.  85.  86;  Fhllllps.  1  Kob.  Ecc.  144, 
1^7. 161:  Clowes,  9  Jur.  8.=W,958;  Oipps,  11  H.  L.  Gas.  1,25;  Glennle.  8i 
L.  J.  filat.  Cas.  17. 20;  Heddeu,  21  N.  J.  £q.  61, 75. 

2  Forster,  i  Hagg.  Const.  144, 4  Eng.  Ecc.  358, 360;  cases  Mora.  n.  I ; 
and  see  Austin,  10  conn.  221,  223;  Bafber,  4  Law  Reporter  N.  8.  375, 
377:  Cochrane,  35  Iowa,  477.  479;  Pierce,  8  Pick.  299:  Cartwrl^^lit  v. 
Bate,  1  Allen,  514, 516;  Cairns.  109  Mass.  408;  Herrlck,  31  Mich.  298. 300; 
Bray,  6  N.  J.  £q.  628,  629;  Hedden,  21  N.  J.  Eq.  61, 75;  Myers,  41  Barb. 
114.120. 

3  See  Moorsom,  3  Hagg.  Ecc.  87, 5  Eng.  Ecc.  28, 31, 38. 

4  Myers,  41  Barb.  114, 119, 120;  Hedden,  21  N.  J.  Eq.  61, 70 

ft    Oower,  L.  B.  2  P.  A  D.  428, 431, 434 ;  Picken,  34  L.  J.  Mat.  Gas.  22. 

6  See  Clowes,  9  Jur.  356, 357. 

7  See  Phillips,  1  Rob.  Ecc.  144, 162, 163. 

8  See  Phillips,  1  Bob.  Ecc.  144, 161, 10  Jur.  829;  Gipps,  11  H.  L.  Cas. 
1, 25;  Glennle,  32  L.  J.  Mat.  Gas.  17, 20;  Morris,  2  Swab.  &  T.  530, 537. 

9  Hoar,  8  Hagg.  Ecc.  137,  5  Eng.  Ecc.  61,  53;  Ross,  L.  R.  I  P.  dk  D. 
734 ;  Allen,  30  lTJ.  Mat.  Cas.  2 ;  Glennie,  32  L.  J.  Mat.  Gas.  17, 20. 

10  Burgess,  2  Hagg.  Ecc.  223, 4  Eng.  Ec.  627, 529. 

11  Rlx,  3  Hagg.  Ecc.  74, 5  Eng.  Ecc.  21, 22. 

12  Stone,  1  Bob.  Ecc.  99, 101, 3  Notes  Cas.  278, 308, 809. 

13  Phillips,  1  Rob.  Ecc.  144, 162;  Clowes,  9  Jur.  856, 357.  i 

14  Clowes,  9  Jur.  356, 358. 

15  See  Phillips,  1  Rob.  Ecc.  144, 161, 162, 163;  ntprat  n.  8. 

16  See  also  Gipps,  11  H.  L.  Cas.  1, 20, 21, 8  Swab.  &  T.  116;  Boultlng, 
S  Swab.  &  T.  329. 

17  Moorsom,  3  Hagg.  Sec.  87, 5  Eng.  Ecc.  29,  37,  42;  Phillips,  1  Bob. 
Ecc.  144, 158, 160;  Hedden,  21  N.  J.  Eq.  61, 66,  67. 

18  Phillips,  1  Rob.  Ecc.  144, 162. 163.   See  cases  last  section,  n.  6. 

19  See  Hoar,  8  Hagg.  Ecc.  187, 6  Eng.  Ecc.  51, 53. 

20  Lorering.  3  Hagg.  Ecc.  85, 5  Eng.  Ecc.  27, 28. 

21  PhllUps,  1  Rob.  Ecc.  144, 164. 

22  Dunn,  2  PhlUim.  403, 411, 1  Eng.  Sec.  280, 284;  Tlmmings,  8  Hagg. 
Ecc.  76, 5  Eng.  Ecc.  22,  -25. 

23  Stone,  1  Rob.  Ecc.  99, 3  Notes  Gas.  278, 282;  Gipps.  11  H.  L.  Gas. 
1, 27;  Dunn,  2  Phlllim.  403, 411, 1  Eng.  Ecc  280,  2d4;  Timmiugs,  3  Hagg, 
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tice.  70, 5  txig.  ^o.  2S',  29;  Wesfoiesfb,  H  ^^.  llbft  fltqq^.  1«  4  Hag.  Itoe. 

i  24  Redden.  '21  N.  J.  fijq.  61 ,  70;  ante,  $  297f  n.  9. 

f ,  25  6ipp3,  (1 U.  L.  Cdft.  1, 21!l. 

^i  26  KOSS.  t.  B.  I  P.  ^^  ty.  734^,  M. 

9'  27  TtMiasiiifiSif^'b. AT*  113^119^ 

*^  28  WestBieatb.aHasy.£oQr<Supp^K4SnW>l5ce.2l8,S90* 

29^Barker;  2  Add.  £e*  Ik  285, 2  Bog.  Eoc.  807,  SOS;  Stiiddy,  1  Swab.  St 
'  T.  S21. 


J. 


I    I. 

I 

I 


§  2199*  Te  what  Oftuses  aiiplieftblfti^^onnivance  is 
tisti^Il^  a;  d«f6tiB^  td*  li^lMry^^  bttt  i^  bad  also  be^n  ap- 
plied ta  drankeniife^  wben  l^e  eoaiptaibaiit  supplied  tbd 
intoxicanti^  Ib  prftiApkii  it  itf  applicable  to  desertion,* 
as  wben  a  husbatid  by  forde  dt  {t&ad  gets  his  wife  to 
leave  liimv^  or  consents  to  tbe  separation.^  So  also  te 
oraelty,^  as  When  a  Wife  intentiotiHlly  jirovokes  h^r  hus- 
band to  faiSo<yndQe«^7  go,  indeed,  li^  a&y  case,  a  court 
would  apply  the  priueiplei  VelenH  7umfi%  ir^urUjk,^ 

1  All  tlw  dg&ea  in  th!6  <#<y  pfac^diag  tedtlote  atfa  tkliiitery  eMoa 

2  BKrlMiF,  4  LaW  It0»c«ne#  N.  S.  97l#  lfr7r  li  Goitti«otl<n<C  OMei. 
8  ^i»<0,  SS  249-260.   See  particularly  f  880* 

4  Palmer,  22  N.  J.  Eq.  98,  Of  ^  dM/«,  9  289*  tL  4,9i  %t 

5  ieiikerfe,  82  Cal.  4lti  r  diAte,  %  256,  A.  L 

6  Jii/^  $S  261-273.   See  ^a^crolarly  S  2^9. 

7  Warliigf,  2  l^illllm.  13!l,  ISS,  I  Ei^'fi^  ISde.  21^,  211;  tmU,  fSJ^,  &  4. 5^  6. 

8  AnUf  §  298 ;  and  see  Bt&Lxkt  Wright^  444. 

§  300.  AUegfttloii  oi^ConnlTanoe  ne^d  not  be  spe- 
cillcally  alleged  by  tbe  defeadaat.-^  The  public  ia  a 
party,'^  and  if  the  defendant  does  not  take  the  objeotion, 
the  court  will;^  So  that  if  (fontilrance  appears  in  the 
proofs,  a  divorce  will  f)e  refused.^  In  som^  States^  a  stat* 
<ite  ff  of  a  f ule  df  oot^rt  9  jpe^t^kto  the  oonrflainant  to  nega- 
tive connivance  in  the  petition  7  or  ia  an  affidavit  filed 
therewith.^  Otherwise  it  is  a  mere  matter  of  defense, 
and  need  not  be  deUiM  iti  the  bilL^  A  plea  Of  ooimiyaace 
is  consistent  with  denial  of  guflt.^*^^ 

1   See  Elwes,  1  Hagg.  Const.  209, 4  Eng.  fico.  401»  411}  tmte,  %  \ 

3  j4Af0,$i27. 
8   Crewe,  8  Hiigg.  Ece.  128,  A  Eng.  Eoo.  45, 40b 
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5  301 

4    Turton,!HagK.Ecr:.]S9,aEnit.Ecc.l3li,13IiCn 

a   See  EuleMpVoorWa  Code  N.Y.SUiea.S38. 

8    BrDwaDlr.lfhed.esJlJBIsti.  M.£D.S334,p. 
1                  9   LewU,9Ina.l»;Pa3loret.«Maas.2;ai  Young, 

we,3UllKK.£cc 
Koso.  11  Paige. 

Si. 

g  301,  Proof  of.— ,Tb«  iH^amptiou  Is  agaiust  a  bus* 
band's  coniiivaiice  at  liis  wife's  adulter;;  it  caautit  ba 
raadily  presumeil  tli^t  any  busbanj  would  act  so  con- 
trary to  the  general  feelings  of  maokind  as  to  be  a  cou- 
seDtient  part;  to  Lis  own  disLonor,  the  effect  of  which 
would  be  to  leave  him  legally  bound  for  life  to  a  corrupt 
and  adultEioua  wife.'  The  evidauce  of  couulvancu  must 
therafore  be  strongly  inculpatOT'y,*  aud  very  aleai'.^ 
Proof  of  general  tonniyance  will  Buffice.*  Tbare  must  bo 
evidencu  of  knowledge  of  adulter;  or  Improper  famillar- 
lEies.o  What  amounts  to  proof  of  actual  knowledge  and 
concurrence  i3  a  question  which  depends  upon  thecircum- 
Btauces  of  each  case. °  ludiSerence,  ill  be bavior.  or  cruelty 
is  not  evidenoe  of  connivance,'  but  want  of  attention  to  n 
wife's  morals,  to  her  conduct  and  associates,  may  be,^  aa 
where  with  utter  indiSerence  a  husband  Buffered  bid  wife 
to  live  with  another  man  aud  have  children  by  him."  A. 
verdict  ag.iinst  the  paHicept  criminis  fur  crim.  coa,  is 
evidence  in  England,!'  but  probably  aot  wltb  us.u 

I    Boger3.3Bi«g,£cc,n,£Ikig.Eci:.13.16. 

3    Ro«eri.3HmBg.Ece.lI,6EBl[.  Ece.  11,  20i  rhilllps,  I  Hub.  Eco. 

1  Mooraom.aHage.Ece.M,  6Eng.  Boo.  js,33.  ConauJt  PhllUpB,  I 
Bob.  Kcc.  111.  IKi. 

i   Fhllllpa,  IBob.I^.  lU,  IBt. 

e  rbiuiiu.  iEi>b.£cc.ii4.iDJuT.s2ii,a3;. 

7    MooRom.sHaag.  Ecc.  BT,  BEiig.  Eco.  38.  30,  Jl.    Consoli  »«'•• 

a  Ollpln.3H^,  Ecc.  IM.fEiiJ.  Em,  B8.  M;  Crewe,  3  Haw-  Ecc- 
)2J.  131,  s  Kiig.  tic.  IS,  ij:  uJlob,  rcutt,  Ecc,  M,  7  Euif,  iioc,  ^f;  li«a»* 
I  Add,  EC.  B,  411,  2  Eug.  Ecc.  ITL,  HI. 

«   UlElwlaon,  3  Baes,  Eos,  141,  e  Ene,  Ecc. «:,  i;. 


^ 


10   Monnam,  3  Hiiin'.  Etc.  ST,  i  Eoi.  Ecf.  IS.  31;  PtUUIpg,  I  Bob.  Eon. 
'U.  lUi  Dunu.S  fUiillm.  Vft.  1 1^.  Ilcc.  iSI.  iSi. 
U  3  BlBb.  U.  A  D.  S  37. 

Abiiclb  m.— Colldsiom. 

SnL  Deflned. 

SU3.  Eiplaiiie<t. 

i  W(.  To  wtuit  ciiuaa  KppUcabla. 

laiS.  AUCEatlon  of . 

1 3t».  FnwC  of. 

g  302.  Defined.~CoIlusioii!st1ieparIiea'  asreemeDt^ 
to  loaka  up'^  a  case  for  tlia  purpose  of  obcainiag  a  di- 
voccB.'  Collusion  may  ba  nutive,  as  where  one  of  the 
Iiarties  agiees  with  the  other  that  lie  will  commit  the 
Bt't  complained  of  to  give  her  a  cause  for  divorcei*  or 
passive,  aa  where  the  imderstaiidillg  ia  that  the  defend- 
ant  Hhall  sappieas  fticts  which  might  constitute  a  ko<m1 
defense.' 

1    See  QtKf.  i  Smb.  A  T.  Hi,  Ul;  Sh*w  t.  Gould,  I>.  It.  I  B.  I- 
i  lIiint.41L..I.Hat.Ou.S3,a    8m also  Bnrta, 4  Bwab. «  T.m. 


iVrliilit.WB.iMII. 

n-  0,  nniild,  L.  R.  S  H.  t.  M.  t; 


2'"'r'aifl,';"''l'L-f.'iAl,  ■'\Vrli)lI,  "e^lflHoi    Binllh,  wViglll.  'sii.  sll;  Wolt, 
IV.k'iir   ■.■=!.  .11    .-^rii i,l.i.rj,..l,j;l;nii.,l,lS01iLoW.  jat;  Hoii'niiia.  ij 

i  Toiirt.i,.  K.  11*.  *D.  m,  iW,  m. 

t    lliml.47  L.  J.Mat.  au.23,°3;  Jesaop,!  Smb.  A  T.  JOl.SK.M. 

g  303.  Explained.-— Making  np  a  flclitloaa  case  of 
any  kind  is  conteuipt  of  court.'  Divorces  are  granted  nn 
public  grounds,^  not  to  suit  the  desires  of  individuals.* 
'  'j  becefore,  wliile  friendliness  in  carrying  on  a  divorce  enit, 
and  even  mutual  assistance  in  proving  the  actuul  facts,  is 
iio  defense,^  it  constitutes  the  defeose  called  collusion  If 
the  parties  have  made  up  a  false  caBe  ot  kept  back  evl- 
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dence  which  might  be  a  good  defense,^  or  if  one  of  the 
parties  has  committed  the  act  complained  of  on  the  under, 
standing  that  it  should  be  made  the  basis  of  a  divorce 
sait.^  "  Collusion,  as  applied  to  this  subject,  is  an  agree, 
ment  between  the  parties  for  one  to  commit,  or  appear  to 
commit,  a  fact  of  adultery,  in  order  tbat  the  other  may 
obtain  a  remedy  at  law  as  for  a  real  injury.  Beal  injury 
there  is  none  where  there  is  a  common  agreement  between 
the  parties  to  effect  their  object  by  fraud  in  a  court  of  jus- 
tice.** T  **  If  a  party  to  a  suit  by  agreement  with  the  other 
procures  the  withdrawal  from  the  notice  of  the  court  of 
facts  relevant  to  the  charge  which  is  imputed  to  him  or 
her,  that  is  collusion.**^  The  parties  must  be  acting  in 
concert,^  and  some  imposition  upon  the  court  must  be  the 
result.  ^^  Thus,  it  is  not  collusion  for  a  husband  to  allow 
his  wife  alimony  during  the  suit,^  or  for  a  wife  to  aid  in 
the  proofs  against  herself;  ^  but  it  is  if  the  husband  allows 
such  alimony  in  consideration  of  the  wife's  withholding 
facts  which  might  imperil  his  suit.^ 

1  See  Smith  v.  Brown,  3  Tex.  860. 

2  The  public  is  a  party :  ante,  S  327. 

S   Smith,  Wright,  644.    SeeHawlcB,8£dw.  Ch.469,470. 

4  Hmit,  47  L.  J.  Mat.  Cas.  22, 33;  Harris,  4  Swab.  &  T.  232, 233.    See 
Crnnyiu,  2  Fhillim.  10, 1  IQng.  £cc.  165, 166 

5  Jessop,  2  Swab.  &  T.  901, 802,303;  Barnes,  L.  B.  1  P.  &  D.  905, 507; 
Hmit,  47  L.  J.  Mat.  Cas.  22, 23. 

6  Todd,  L.  B.  1  P.  &  D.  121, 123, 124. 

7  Crewe,  3  Hagg.  £cc.  123, 5  Bug.  Ecc.  45.  48. 

8  Hont,  47  L.  J.  Mat.  Cas.  22, 23. 

9  Shaw  r.  Gould.  L.  B.  3  H.  L.  55,  77;  Gray,  2  Swab.  &  T.  554, 557; 
Tx/'ld,  L.  B.  1  P.  &  D.  121, 124. 

10  Hunt,  47  L.  J.  Mat.  Cas.  22, 23. 

11  Barnes,  L.  B.  1  P.  ft  D.  605, 507.   See  fXM/,  SS  372, 375. 

12  Harris,  4  Swab,  ft  T.  232, 333. 

13  Barnes, L.  B.  IP.  ft  D. 505, 507, 508. 
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§  304.  To  "What  canses  applicable.— Collusion  ps  a 
defense  does  not  materially  differ  from  connivance;  \ 
both  rest  on  the  principle,  Volente  non  Jit  injuria ;  ^  but 
collusion  involves  concerted  action  of  both  parties,^  con- 
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5  Beeby,  1  Hagg.  Ecc.  789,  S  £ng.  Ecc.  838»  340;  Qnlncy,  10  N.  H.  272, 
275. 

6  Rogers,  122  Mass.  423, 424,  S25. 

7  Anon.  6  Mass.  147;  Thomas,  2  Ck>ld.  123, 128;  post,  SS  308, 310. 

8  D'AgulIar,  1  Hagg.  Ecc.  773,  3  Eng.  Ecc.  829,  334;  Westmeatb,  2 
Eagg.  Ecc.  Supp.  1, 4  £%.  Ecc.  238, 2^r»K). 

9  Threewits,  4  Desaus.  Eq.  560, 572. 

10  Implied  by  law:  D'Agailar,  1  Hagg.  Ecc.  778, 3  Eng.  Ecc.  829. 834; 
Westmeatb,  2  Hagg.  Ecc.  Supp.  1, 4  Eug.  Ecc.  238, 290. 

11  Fambam,  73  ni.  497,  500;  Warner,  31  N.  J.  Eq.  225, 226, 257;  post, 
5  309. 

12  McDwire,  Wright.  354, 355;  SulUvan,  34  Ind.  368, 370. 

13  Armstrong,  27  Ind.  186, 189;  Harrison,  20  Ala.  629, 646. 

14  Quarles,  19  Ala.  363. 366:  Armstrong,  27  Ind.  186,  189;  Betz,  2  Sob. 
(N.  Y.)  6»4, 696.    See  Johns,  29  Ga.  718,  TO, 

§  308.  The  forgiveness.— The  forgiveness  (1)  may 
be  express  or  implied;  (2)  it  must  be  accepted;  (3)  it  must 
be  given  freely  (4)  witli  knowledge  of  the  delinquent's 
guilt. 

1.  It  may  be  express ,i  as  in  a  letter  ^  or  formal  agree- 
ment,8  looking  to  renewed  cohabitation.  It  may  be 
implied,^  as  from  sexual  intercourse  after  the  conduct 
complained  of,^  or,  in  other  words,  from  the  admission  of 
the  delinquent  once  more  to  conjugal  society  and  em- 
braces,^ or  from  continued  cohabitation,?  especially  if  for 
a  long  time.S'  So  a  divorce  is  never  granted  to  partic^S 
while  cohabiting;  ^  from  cohabitation,  sexual  intercourse, 
and  from  sexual  intercourse,  forgiveness,  is  inferred.  i<>  A 
man  cannot  at  once  hold  his  wife  to  his  bosom  as  a  wife 
and  be  at  liberty  to  cast  her  off  when  his  pleasure  dic- 
tates an  application  for  divorce.  ^^  Being  once  in  bed 
with  a  wife  after  her  offense  is  presumptive  proof  of 
forgiveness,^  and  even  said  to  be  conclusive;  ^  but  this 
is  questioned,^^  and  in  one  case  one  night's  intercourse 
during  desertion,  the  intent  to  desert  being  unbroken, 
was  held  not  to  be  condonation.^  So  forgiveness  may  be 
implied  from  long  acquiescence  without  intercourse.^^ 

2.  It  must  be  accepted, ^^  for  a  mere  rejected  proposal 
to  forgive,i8  or  willingness  to,i®  or  continued  affection,**  is 
not  enough.    There  must  be  repentance  on  the  pact  of 
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tho  delinquent,^  and  the  intent  to  perform  the  condi- 
tions.22 

3.  It  must  be  freely  given /not  obtained  by  force,28  or 
fraud  and  misstatements,^^  or  false  promises.^s  And  this 
is  why  a  wife's  forgiveness  is  less  readily  presumed  than 
a  husband's:^  what  with  him  might  mean  forgiveness, 
with  her  might  show  only  patient  endurance;  27  it  is  diffi- 
cult for  her  to  quit  his  house  or  withdraw  from  his  bed; 
Blje  must  often  submit  to  necessity. ^s 

4.  It  must  be  given  advisedly;  the  conduct  complained 
of  must  have  been  known.^d  Circumstances  which  would 
excite  suspicion  merely  are  not  enough,s<^  and  even 
knowledge  without  sufficient  proof  to  justify  separation 
in  other's  eyes  is  not  enough.^i  Kor  is  forgiveness  of  one 
net  forgiveness  of  others  which  the  party  neither  knew 
nor  had  reasonable  grounds  for  believing.^ 

1  Westmeath,  2  Hagg.  Ecc.  Supp.  1, 4  Eng.  Ecc.  238,  288:  Beeby.  1 
Hagsr.  Ecc.  78.9, 793. 3  Eiig.  Ecc.  338, 340;  Snow,  2  Notea  Cas.  Supp.  1, 12; 
<iuBScy,  10  N.  H.  272, /Ti: 

2     2    Turner,  44  Ala.  437, 445, 446. 

3  Westmeath,  2  Hagg.  Ecc.  Supp.  1, 4  Eng.  Eco.  238, 288. 289. 

4  D'Agullar,  1  Hasg.  Ecc.  773.  3  Eng.  Ecc.  329,  334;  Westmeath,  2 
Bagg.  Ecc.  Supp.  1, 4  Eag.  Ecc.  238, 290. 

6  Beeby,  1  BBgg*  Ecc.  789,  3  Eng.  Ecc.  338,  340;  Harrison,  20  Ala. 
629. 646:  Tumbnll.23  Ark. 615, 621 ;  Deillber,  9  Conn.  233, 235:  Buchholtz, 
24  Ga.  238, 243:  Johns,  29  Ga.  718,  722;  Davis.  19  lU.  334,  336;  PbilUps.  4 
Blackf.  131;  Buillvan.  34  lud.  368,  37C:  Holbrook,  18  La.  An.  643,  644; 
Gardner.  2  Gray,  434.  440;  Twyman,  27  Mo.  383.  385;  Harper,  2i)  Mo. 
301,  303;  Quincy,  10  N.  H.  272,  274;  Hall.  4  If.  H.  462,  464;  Stevens,  14 
N.  J.  £q.  874, 375, 376:  Wood,  2  Paige,  106.  Ill :  Williamson,  1  Johns.  Ch. 
487.491:  Pitts,  52  N.  T.  593,  595;  Bronson,  7  Phila.  405,  406;  Thomas,  2 
Cold.  123, 128;  PhiUIps,  27  Wis.  252, 253. 

6  Bronson,  7  Phila.  405, 406;  Thomas,  2  Cold.  123, 128. 

7  Twyman,  27  Mo.  383, 385. 

8  Buchholtz.  24  Ga.  238.  243;  Davies,  65  Barb.  130,  133,  134.  See 
Dysart,  1  Uob.  Ecc.  106, 141, 142. 

9  Bums,  60  Ind.  259, 260;  Harper,  29  Mo.  301, 303.   Consult  pott,  1 2U» 

10  Bums,  60  Ind.  259, 260 ;  post,  S  31 1. 

1 1  Quincy,  10  N.  H.  272, 274;  Williamson,  1  Johns.  Ch.  487, 491. 

12  Harsh,  13  N.  J.  £q.  281,  285. 

13  Anon.  6  Mass.  147. 

14  Gardner,  2  Gray,  434.  442.  See  Kennedy,  87  lU.  250,  254;  Phllllpfl» 
97  Wis.  252, 254. 

15  Kennedy,  87  HI.  250, 254.    See  Campbell,  Dea.  ft  Sw.  285. 

16  Williamson,  1  Johns.  Ch.  487. 492. 


A 
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17   See  Bet2»  2  Bob.  (N.  Y.)  6M,  896;  Jobn^  29  Ga.  718, 78t 
M   QuaiiBS,18Ala.W3.3M. 
19    Betz.2Bob.(N.  T.)694,606. 

29  Q,vd^9yA9V^n.m,259,m' 

21  Anostrojog,  27  lad.  186^  189. 

22  Threewits,  4  Desaus.  Eq.  960, 672;  poit,  S  909. 

28   Fanibvn,  73  BL  497, 600;  BeCz,  2  Rob.  OX,  t.)  9H,m. 

24  Vmiium»19m.m,m* 

25  Tbre0Wlta.4I>e8Ai)S.:^q.M0^iO7^ 

36    D'4«uilar, ).  Q^gg.  e^Q^  779^  3  ^.  ;Bc«.  ^,  .395. 

27  Reese,  23  Ala.  785, 787. 

28  Ferrers,  1  Hagff.  Const.  MO.  4  Bog.  !Boc.  954,  966;  Westmeatii,  9 

Perkins.  6  Moss. £9:  <^hic^r,  3 .Qray,  4M,  441 :  Howie.  8  H<).  Oti.  61, l»s 
Wood,  2  Paige,  108^  111 ;  ||[oUlst;er.  6  Pa.  St.  439, 453;  Wr^b2t,6  Tex.  3,.2i. 

29  PhlUlps,  1  m.  App.  245. 248.  See  Durant,  1  Hagg.  Ecc.  733,  751,  3 
SUig.  Ecc.  m  819.  Si^rs,  4  $9«b.  &  V- 164>  i«r;  &wn,  i^.  B.  7  Eq.  186, 
193;  DeUlber,  »  Cotxn.  233,  ^;  Odom,  36  Oa.  286, 818;  Burns,  60  Ind. 
859.  260;  Kotfers,  W  m&.  423,  424.  425;  Qidnoy,  10  ST.  U.  272.  274: 

Steveus,  14  N.  X  )^.  914,  37^.  m-^  mmf«»  7  r^ige*  «$)!»  ^i  l^tts,.  sa 
.  Y.  593, 595. 

80   Qulncy,  ION.  H.272,274. 

U   lEofiixtoe,  7  Paige,  60,41. 

82    Bqgeis,  122  Mass.  423, 424,  ISO. 

§  309.  Tbe  concUtioix.— 13m  iosg^^^nean  is  always 
poQditional.i  The  coijditiQn  xoay  i)^  express,  as  that  the 
delinquent  shall  reform,^  .or.ce(|se  9II  .C0J^r^po;i4eQce  witil^ 
his  par9,moitT,<  or  **  ^  t^iie  to  nge  ia  Ipve  and  duty."^ 
But  the  law  always  i]pa{i]jiQsfi  a  eimditkm  that  there  sIhUI 
be  no  Just  cause  foiF  complahgUi  i^  tl^e  future.^  This  iuct- 
plied  cojiditicm  is  fiot  ouly  that  the  same  ol^ense  shall  no^ 
be  rapaated,^  or  that  00  other  eause  for  divorce  sliaU 
arise,8  but  that  X^e  de^inqj^ieint  shall  treat  the  condoning 
party  with  conjugal  kindness.^  So  cot  only  cruelty,!^  but 
desertion  and  other  imptMH?xw  con(}ttfit,u  i^rlU  revive  adul* 
tery ;  and  opprobrious  epithetSj^  and  cojDduct  not  legally 
cruel,  will  revive  cruelty. i^  So|i  cause  for  limited  divorce 
will  revive  a  causa  Cor  Absolute  flivoxce.^^  If,  tUetcefoxe, 
after  forgiveness  the  delinquent  t<«»ts  the  other  party 
with  .coujugal  l^indness,  such  forgiveness  is  a  bar;  ^  if 
not,  the  condition  is  brokeui  and  condonatioii  cannot  bt 
a  defense.^ 


27^  ]>Bl<15K8lft.  §§  310-311 


1  Famhanir  73  HI.  497, 600|  and  eases  collected  anttt  S  307.  n.  I. 

_  2  Harrison,  29  Ala.  62$),  M;  tfe^tmeath,  2  ttagg.  £co.  8(ilp|k.  1,  4 
&ig.  IScc.  298,  m, 

t  Braniwell,  9  Hagf .  See.  618#  ft  Eng^  Bee*  332»  938,  SW. 

4  Kewsome,  L.  R.  2  P.  A  D.  306,  Sli,  313, 1  Eng.  Bep.  341. 

6  Bramwell,  3  Hagg.  £cc.  0^8, 5  Hug'.  £cc.  232. 238. 

<  see  folly,  iMuttit,  i  flftgf .  ISce.  733, » tog.  Ec<!.  310^  3tt,  aS4. 

7  Ibid. :  IVAgailar,  1  Hagg.  Eco.  779, 9  Eag,  Eect  3QA,  999.  See  Pbtl- 
lip0,4Blackf.  191,11.;  QfUncy.iaN.  H.  27i.  2f4;  Johnson.  4  Paige,  4fll, 
iiO;  1  Edw.  Cb.  43»;  14-  W^JKL  tf97f  Tfttttt  10  MfS,  aH^  «}  l4Bttgdoli,  25 
Vt.  678, 679. 

8  B'Ag«m«;llIigi.Xce*779^8Bttg.Beo.9I9,939. 

9  Dnrant,  1  Aflffi,  Bee.  789, 9  Efig.  Eoc.  110, 930, 999;  Parnham,  79  IB. 

87,006;  DSTiA,  l¥llL994, 939;  S^l]Tiln,«4  lhd.868,370;  Verholf  o<Vaa 
onwnilengeit,  3f  l&lrii,  429,  49-l{  Gorteef,  9  Oray,  434,  441;  Robblns, 
100  Mass.  ISO,  1.V2:  Warner,  31  N.  J.  Eq.  225, 226. 227;  Nogeee,  7  Tex. 098, 
M4;  Laugtlou,  25  Vt.  678, 679;  Pliim|»,^7  WU.  292. 203. 

10  Odom,  38  Gh4  266^ 9)8(  Waner,  9t  N,  J.  ]5g.  229.  227:  Langdon,  25 
Vt.  678, 679.    see  D'Agullar,  1  Hagg.  Eoc.  773, 3  Eilg.  Ecc.  329, 339. 

11  See  Jobnson< 4  Paige,  460. 476:  tfciadootfine  waa  rejected  In  this 
ease,  but  tHe  decision  waa  reveined:  14  wend.  637.  Bee  Sort*  16  Paige, 
20. 3i. 

12  FtiAaaua,n  m.  497, 9O6;  €fa«dner,  2  Oray,  434, 443. 

13  AMridge.  1  ftwaDr.  A  T«  8»^  89;  Robblna^  106  Mass.  150, 193;  Hof- 
mire,  s  Edw.  Ch.  173, 7  Paige.  60, 61. 

14  Dent.  6  SwM.  A  T.  106, 167^  106{  Pataner.S  Swab.  A  T.  61.63;  War- 
ner, 31 N.  J.  Eq.  229, 227. 

15  McDwire,  Wright, 354, 955.  See  SuUiTan.  34  Ind.  ieB,  370 ;  Stevens, 
14  N.  J.  Eq.  974, 875,  876. 

16  Bramwell, 3  riagg.lScc. 018, 6  lEng.£oe.292.238, 299;  and  cases  cited 

§  310.  To  what  eanses  applicable.— "the  defense 
of  Gondonation  is  generally  made  to  tbe  cause  of  adultery  ,1 
but  i^  is  equally  applicable  to  cruelty ,>  and  in  principle, 
to  other  causes  for  dirorce.s 

1   See,  e.  g.,  Dniant,  1  Hagg.  Ecc.  739, 9  Eng.  Ecc.  910, 323 ;  ante,  1 248. 

3  Gardner,  3  Gt»s:.494>  44U  SulUyan,  91  Ind.  968,  96^:  PhlUlps,  27 
Wis.  392, 253 i  eonfrdf  HolllSter,  6  Pa.  St.  44d.  452;  ante,  S  273. 

9  ^«re  ar^  no  antfioirltleS  In  conflict  with  this  9tatenieht  See 
«iite.SS266,3i3,291 

f  311.  Alleeatton  of.~f  he  bill  of  eomptaint  need 
Wft  deny  oondonation,i  except,  perhslpS)  under  special 
statutes.^  But  the  answer  should  allege  it.*  Still  it  has 
been  allowed  to  be  proved  under  a  general  traverse,^  and 
the  defect  may  be  cured  by  amendment.*    The  proofs 
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must,  however,  present  a  case  which  doss  not  show  a  bar, 
so  if  condonation  appears,  though  not  alleged,  no  divorce 
will  be  granted;^  the  court  objects  on  behalf  of  thjo 
public.7  Thus,  no  divorce  will  be  granted  if  the  parties 
continue  to  cohabit  ;8  and  cohabitation  after  filing  the 
bill  is  a  bar,^  and  though  the  offense  is  revived,  the  com- 
plainant must  begin  de  novo,^^ 

1  Earp,  I  Jones  Eq.  239;  Young.  18  Minn.  90. 

2  Ante,%292;  po3t,iZ31, 

8  Dnrant,  1  Hagg.  Ecc.  7S3,  752,  3  Eng.  Ecc.  310.  319:  TimmliuB.  3 
Hasg.  Ecc.  7i).  5  Eug.  Ecc.  22. 26;  Sullivan,  84  Ind. »»,  370;  Warner,  31 
v7j.Eq.2-2b,  226;  Jones,  18 If.  J.  Eq.  32,  84;  Smith,  4  Paige,  432,  434. 
See  Dillon,  3  Curt.  Ecc.  86, 7  Eng.  Ecc.  377,  StiO;  Jeans,  2  Har.  (DeL)  38; 
on^e,  §2U4:  po</.S  310. 

4    Backus,  3  Me.  136. 

6   Warner.  31  N.  J.  Eq.  225, 226;  ante,  1 224;  pott,  %  343. 

6  See  Popkln,  in  Durant,  1  Hagg.  Ecc.  733,  3  Eng;  Ecc.  310,  825,  32^ 
n.;  Tiiuinings,  3  tiagg.  Ecc.  76, 5  Eng.  Ecc.  22,  23;  Dillon.  8  Curt.  Ecc 
66. 7  Eng.  Ecc.  377, 390;  snow,  2  Notes  Cas.  Supp.  1,  12;  North,  5  Mass. 
320;  Johnson,  1  Edw.  Ch.  439;  ante,  §  295;  post,  §§344-857. 

7  Smith,  4  Paige,  432, 434;  the  public  is  a  party:  post,  S  827. 

8  Burns,  60  Ind.  259,  260;  Harper.  29  Mo.  801,  803;  ante,  §  306;  pott, 
S884.  I 

9  Thelin,  8  HI.  App.  421, 424 ;  Bronson,  7  Phlla.  405, 406. 
10    TheUu,8IU.App.42l,424.  • 

§  312.     Proof  of.— Condonation  is  not  criminal,  ss 

connivance   is,^  and    may  be    therefore    more,  easily 

proved.2    Still  the  defendant  must  prove  it  clearly,*  and 

show  that  forgiveness  was  given  freely,*  with  full  knowl- 

i  edge  of  the  act  complained  of  .^    When  it  is  a  jury  case, 

j  condonation  or  no  condonation  is  a  question  of  fact  for 

•    the  jury  to  decide  «  under  instructions.? 

1  ^n;e,§311. 

2  Turton,  3  Hagg.  Ecc.  SSS,  5  Eng.  Ecc.  130, 136 ;  ante,  S  295. 

3  Durant,  1  Hain.  Ecc.  733,  3  Eng.  Ecc.  310,  319;  must  be  by  eVl> 
dence  that  admits oi'no  dispute:  Turton,  3  Hagg.  Ecc.  388, 5  Eng.  Eoc. 
130. 136;  an/0,§  295. 

4  Popkln.  1  Hagg.  Ecc.  733. 3  Eng.  Ecc.  325, 322;  ante.  1 808. 

5  Durant,  1  Hagg.  Ecc.  733,  3  Eng.  Ecc.  810,  319:  Turton,  8  Hagg. 
Ecc.  388. 5  Eug.  Ecc.  130, 136, 137;  PbilQps,  1  Ul.  App.  245,  248;  Odom,  ft 
Ga.  286, 318;  ante,  §  308. 

6  Peacock,  1  Swab.  &  T.  188.    See  ante,  §  225. 

7  See  Keats,  1  Swab.  A  T.  334, 345. 


Aeticle  v. — Ekcbimination. 


g  313.  Defined.— Recrimination  is  a  count er-charge 
by  the  dsfeudant  of  a.  cause  for  divoice  against  the  com- 
plainant. "^  When  each  party  lias  a  cause  for  divorce, 
De'ther  tan  obtain  a  divorce  l  Kecrlminj.t'on  a  a  show 
ing  by  the  defendant  of  any  cause  of  d  v  ce  aga  nst  the 
plaint  ff  n  lar  of  the  j      □   Fs    a     e  of  d  voroe  ' 


i    i 


pIBMXnH  J  Bq  «i1  HJ  Pon5%  ^  j  37  t  To  JFSE 
IM,nMII  eiMm,  4  Fain  4»  u;  Hom  Barb  3  Ft  j  3  Ba 
eroo      Co  d  rs  r     Hale  t    t  >r  iBs  31     Hlijck        »    \       « 

»   Cal.  ClT.C.  I«S1,S1K- 

§  314.  Explained.— DiTOTce  is  a  remedy  provided 
for  an  Innocent  party; '  a  divorce  granted  to  both  parties 
ts  an  anomaly  ;^  if  both  patties  have  a  right  to  divorci', 
neither  has;'  a  guilty  party  cannot  claim  relief;'  tlie 
parties  being  in  pari  delicto  must  be  Irf  t  to  themselves  ; 
they  are  two  miserable  wretches,  to  be  dismissed  sum- 
marily from  Uie  consideration  of  the  court.°  In  fact,  a 
party  guilty  of  a  breach  of  the  mariiagc  vow  should 
not  have  the  assistance  of  the  conrt  to  enforce  any  mar- 
riage right,''  Any  cause  for  liivorce  is  in  general  a  good 
defense  against  un;  other.'  Thus,  adultery  against 
adultery,'  against  desertion, '°  against  cruelty, n  against 
druukeoDeBB,i2  against   refusal  to  suppurt;"   desertion 


$ 
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against  adultery; ^^  cruelty  against  adultery;!^  imprison- 
ment against  adultery. i<t  And  adultery  is  a  bar,  tbough 
committed  after  the  act  complained  of,^'^  after  the  bring- 
ing of  the  8uit,i8  and  even  after  a  decree  nisi,^^  and 
though  committed  under  the  sanction  of  a  supposed 
second  marriage.^  But  the  counter-charge  must  make 
out  a  good  cause  for  divorce.^  Thus,  adultery  committed 
by  an  insane  party  is  no  defense;^  nor  is  refusal  to  have 
sejcual  intercourse,^  or  mere  separation,^  or  desertion 
which  has  not  lasted  the  statutory  time  before  the  com- 
mission of  the  adultery i^B  or  mere  crime  ;^  nor  is  an 
oiTeuHe  which  has  been  condoned;^  nor,  it  may  be,  is  a 
good  cause  for  divorce  a  defense  in  other  extraordinary 
circumstances.^  Statutes  upon  this  subject  are  uierely 
declaratory  of  tlie  common  law;^  a  statute  making  adul- 
tery a  defense  to  adultery  does  not  abolish  it  as  a  defense 
to  other  causes;^  and  a  statute  making  a  *'  like  offense" 
a  defense  means  thereby  an  offense  which  is  likewise  a 
cause  for  divorce.^^  Whether  a  cause  for  limited  divorce 
will  bar  a  cause  for  absolute  divorce  is  doubtful;  tho 
better  opinion  seems  to  be  that  it  will.^  Under  the  eccle- 
siastical law,  recrimination  seems  to  have  been  applied 
only  in  the  case  of  adultery  against  adultery,®  tbough 
willful  separation  was  justified  by  adultery  or  cruelty;** 
and  though  cruelty  was  no  cause  for  divorce  if  both  par- 
ties were  equally  to  blame.86  Now  desertion  ,m  willful 
neglect,*?  or  misconduct  contributing  to  adultery,**  are  in 
England  a  bar  in  the  discretion*^  of  the  court^by  stat- 
ute.^i  A  state  of  law  somewhat  similar  exists  in  Korth 
Carolina  under  a  statute.^ 

1  Brodle  v.  Alexander,  8  Ses.  Cas.  8.  Srd  ser.  854, 868. 

2  Dejamet,  5  Dana,  499  ;  ante,  SS  290, 296 ;  post,  SS  331, 354, 425, 430. 

3  HoflEman,43Mo.547,549.    See  Gonant,  10  CaL  249, 256. 

4  Wooj^,  2  Paige,  108.  111.   See  Beeby,  1  Hagg.  £cc.  789, 8  Eng.  Ecc 
138.339. 

6  Mattoz,2OhIo,(233).380. 

6  Home,  72  N.  C.  530, 633. 

7  Hope.  1  Swab.  A  T.  94. 107;  Ryan,  9  Mo.  539, 543. 

8  Nagel,  12  Mo.  53, 65;  Hale,  47  Tex.  386,  342;  and  see  generaUy  tb* 
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Rob.  <IA.)  Ua,  IJKi  lliiecrealug.ljkii 

»  tToad.lPalge.lIM,  lUi  (f;iaHfn 
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i.  T^;  Bolmu,  Walk.  (Mia. 
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1  Eng.  Ecc.  294.  ^. 


H.4ft.  See  Wilson,  to  loiia, 33 

)ii,  iS  S40-343, 

,101:  ■Wray.MAla.lST,  189, 19 
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aeeoiiK.iM?. 

Zl  Commlruti.lfiN.  J.  Eq.  in,  U3.l43iS.  P.  Betlnr.IHiHn'.BFC.IM. 
T97,3Biig.  tcc.ali.Wii  AHclilnl,  acurt.  Eco,  3li,2l9,  7ISUI.  Ecc,»B, 
89;  MftSlen,  15  N.  it.  It!,  IBJi  JouflS,  10  N.  J.  Bll  33,  31, 13;  ReTil,  ai  N.J. 

I  Barb.  318.  SJli  liurziB.IIN.C.MI.M!;  butgwe:  Wood,  j  Paige,  lUJ, 
■  111  MoiTflli.a  Birb.  m.it!:  Sbuketi.  49  Vt  l>it,lM;  mie,  is 911-3 IS. 


M  Magel.l31£a.U,U!Mn(ni.-Buert(inUig,33Ul]i 

II   Jobnv»OB.7IS,723.  SeealwGonant.lCICal.l 
Ku.  Un,  M»!  'Ual'e,  4l%'l.  330,  3^.     '       '  ' 

a   See3Bl>k.U.AD.S9«. 

u   s«e  (lltanibcra,  I  Hwg.  Const.  44«. lEns.  Ecu.  ....  .... 

1  Uasir.  KcO'  114.9  EoR.  Ecc.  39J.  MI;  HjitIj,  3Hara.  Ec.  m 
£ce?1«a,  llilj  VgnicrTl  U.iss-  I'onst.  )4l,4£ns.  EccTl3J,HI.MI| 
■oin.  I  aags.Ece.gi.  1  Kux.  Ecc.  W,  W:  Oocksedge,  t  UothEcc 

H  .i>M,uw.tn.i«. 
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15  J»/«,  SS  270, 273. 

M  See  Teatmau,  L.  B.  2  P.  A  D.  187, 89  L.  J.  Hat.  Cas.  77. 

n  See  Cunniugton,  28  L.  J.  Mat  Gas.  101, 1  Swab.  &  T.  475, 477. 

88  See  St.  Paul,  L.  K.  1  P.  &  D.  733, 17  Week.  B.  1111. 

8»  See  Morgan,  L.  B.  1  P.  &  D.  614, 38  L.  J.  Hat.  Cas.  41. 

40  See  Lautoor  v.  Proctor,  10  H.  L.  Caa.  685. 

41  20  &  21  Vict.  G.  85,  S  31. 

4i    Tew,  80  N.  O.  816, 318;  Home,  72  N.  C.  680,  532^  538;  Foy,  13  ITO^ 
00,  »6;  Wood,  6  Ired.  b74,  (ibO,  681. 

§  315.  To  what  causes  applicable.— Beorimina- 
tion  is  not  a  defense,  aniens  by  express  statute,  to  a  cause 
for  nullity  of  marriage.^  Tb<us  to  a, charge  of  in^tence  a 
counter-charge  of  adultery  is  irrelevant.^  In  such  cases 
the  question  is  not  one  of  guilt,  bul  of  the  validity  of  the 
marriage.^  But  in  principle  it  is  applicable  to  any  cause 
for  divorce.* 

1  2Blsli.M.&D.  S77. 

2  Tavenor  v.  Dltchford,  33  L.  J.  Mat.  <3aa  105;  «^e,%  67. 

3  See  an/6,  S§  122, 141. 147. 

4  Hale,  47  Tex.  336, 342;  Nagel,  12  Mo.  58, 55;  ante,  S  814. 

§  316.  Allegation  of.— The  counter-charge  should 
be  alleged  in  the  answer  ^  with  all  the  particularity  re- 
quired in  a  bill.^  But  if  it  appear  from  the  complainant's 
allegations,  this  is  sufficient,^  and  in  Vermont  no  particu- 
larity of  allegation  is  necessary.*  In  one  case,  though 
a  statute  required  the  defendant  to  allege  and  prove  the 
counter-charge,  the  court  held,  not  only  this  unnecessary, 
but  a  denial  by  the  complainant  essential.^  Whether  the 
court  may,  as  in  cases  of  connivance^  and  collusion  J  in- 
tervene of  its  own  motion,  is  doubtful.^  But  if  it  is 
clear  tliat  a  party  is  collusively  holding  back  a  defense, 
no  divorce  will  be  granted.^  The  plea  of  recrimination 
is  consistent  with  a  plea  of  denial.^^  Courts  must  per- 
mit either  of  the  parties  to  plead  adultery  against  the 
other  in  any  stage  of  the  case.^^  And  if  the  complainant 
commit  adultt  xy  after  the  answer  of  the  defendant  is  put 
iu,  the  latter, « ^u  applying  to  the  court  within  a  reasonable 
time  after  he  discovers  the  fact,  will  have  leave  to  set  it 


§§  317-318 

Dp  In  plea  or  in  a  eopplemeDtal  answer,  or  l>y  a,  ccoss-bill 
Id  tbe  Datura  ot  a  plea  pu(«  darrein  conliiiuanee,'^  con- 
slatent  vritli  ianocBuce. 

1  JoneM^N.  J.Eq. n, H;  Vtooa.i  Falie. IM.  11}:  Smith,  1  Pain, 
m.4ii.    Beoeiatoiet,tilMii3.2:\i;  aiue.i^:pini,iina-UJ. 

2  ReM.2lH.3.Sa.Kl,m:Vfnoil.3Vu\ge,m,lU.    See  HDlnton, 
nAJu.Tf?!  Garrett,  li  lad.  tOIi  Buir.  i  Edw.  Gli.  US-.  UoneU.lBarb. 

3  Jooes,  IS  N.  J.  £q.  U,  Mi  Tlmmliigs. )  Bigg.  Ecc.  70, 9  Eng.  Eco. 
t   SbM:kett,l9Vt.I!IE,  IM. 


A&nOLK   YI.— DZLAT  OB   LoIITATIOII. 

1318.   Lapse  of  time,  bow  a  acr^TLSe. 

SJ30.    StataMaofLLmltaliim, 

g  3X8.  Jjapse  of  time,  how  a  defense. — An  nn- 
reanonable  lapse  of  time  after  the  conduct  complained  of 
before  suit  brought  may  constitute  a.  cletense  independ- 
ently of,'  or  by  rirr.ue  of ,2  a  atatale.  In  the  former  case, 
It  lit  printa  facie  evidence  of  connivance,  ooUuBion,  orcon- 
donatioii ;'  in  the  latter.  It  is  tbe  defense  of  limitation.* 

1      i-Mt,  SSI*. 
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8  Mortimer,  2  Hagg.  Const.  310, 4  Eng.  Ecc.  MS,  545;  Clark,  97  Maas. 
«31,332;po«M819. 

4   Valleau,  6  Paige,  207, 211 ;  post,  S  320. 

§  319.  Unreaeonable  delay  .—Lapse  of  time  is  not  in 
itself  a  bar!  independently  of  statute.^  But  if  unreason- 
able, it  raises  a  presumption  of  conniYance,^  collusion,^  or 
condonation,^  which  must  be  rebutted.^  Unreasonable 
delay  is  such  delay  as  makes  it  appear  that  the  petitioner 
is  insensible  to  the  injury  of  which  he  complains.^  Thus, 
where  a  man  after  a  long  absence  returned  home  and 
found  his  wife  living  in  adultery  with  another  man,  and 
made  no  complaint  till  twenty  years  after,  he  was  held 
barred.  8  The  presumption  may  be  rebutted  by  explain- 
ing the  delay,  as  by  showing  that  it  was  due  to  want  of 
funds,*  or  want  of  proof, ^<^  or  want  of  knowledge  of  the 
act,ii  or  perhaps  fear  of  public  scandal.^  Two  years* 
unexplained  delay  has  beeu  held  a  bar,^  and  nineteen 
years'  delay  has  been  satisfactorily  explained.^^  Delay 
may  be  a  bar,  not  only  to  a  divorce  suit  proper,  but  to  a 
suit  to  declare  a  void  marriage  void,^^  or  to  annul  a  void- 
able marriage.  ^^ 

1  Cooke,  3  Swab.  &  T.  126, 138;  Clark,  97  Mass.  331, 332. 

2  i'o«^§320. 

3  Whittlogton,  2  Day.  A  B.  64, 72;  cases  ii^ra,  n.  5;  ante,  SS  297-301. 

4  Cases  Id  n.  5 ;  ante,  §§  302-306. 

5  Mortimer,  2  Hai?g.  Const.  310, 4  Eng.  Ecc.  643, 545;  Djsart,  1  Rob. 
Ecc.  470,  &41, 642;  Angle,  1  Rob.  Ecc.  634, 610, 641;  ToUemacne,!  Swab,  ft 
T.M7,5(>1:  Pellew.  1  fjwab.  &  T.  553,  555;  Harrison,  3  Swab.  &  T.  362, 
SM;  Boulting,  3  Kwab.  &  T.  839,  332,  336,  337;  Clark,  £7  Alass.  331,  332; 
StoKeH,  1  Mo.  (320),  228,  229;  Smith,  43  N.  H.  234,  235;  FeUows,  8  N.  11. 
160.  162;  WUlamsoti,  1  Johns.  Ch.  488,  4»1,  492;  Whlttington,  2  l>ev. 
&  n.  64,  72;  Scaonwald,  FhilL  £q.  215,  221,  222;  Doan,  3  Fa.  L.  J.  R.  7; 
ante,  §§  367-312. 

6  FeUows,  8  N.  H.  160, 162;  Stuart,  47  Mich.  566, 667. 

7  PeUew.  1  Swab.  A  T.  553,  555,  29  L.  J.  Mat.  Cas.  44;  CaL  Civ.  C. 
1881,  S  125. 

8  Williamson,  1  Johns.  Ch.  487, 492. 

9  Ratcliffe,  1  Swab.  A  T.  467, 474, 29  L.  J.  Mat.  Cas.  171;  Harrisoa.  3 
Swab.  A  T.  3o2, 3<a,  33  L.  J.  Mat.  Cas.  44;  Wilson,  L.  B.  2  P.  ft  D.  43Sk 
441:  Scbonwald,  PhiU.  £q.  215, 221. 

10  WiLson,  L.  R.  2  P.  ft  D.  435, 441. 

11  Harrison.  3  Swab,  ft  T.  362, 364;  Clark,  97  Mass.  331, 382. 


L.  J.  Mat.  Caa.  »>. 


^^^^  lasflo    mpo    noe.      rem,  

g  320.  Statutes  of  Limitation.— In  many  6Cat» 
thera  are  statutes  requiring  a  suit  for  divorce  to  be 
braqgiit  witliia  speci^etl  timea  after  tlio  accrual  of  tli6 
cause.'  Such  statutes  apply  only  t 
time  begins  to  run  wliea  ttie  cau) 
luna,  tiiougli  tlia  act — for  iaatance, 
tatioQ^ — is  continued 
Sucli  statutes  may  apply  equally 
BincQ  a  voidable  mai 
lifetime  of  both  parti 
llmitiitlua.i 


.uses  uamed.^  The 
I  first  known,'  and 
adulterous  coliabi- 

nullity  suits.'  and 
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CHAPTER    XXXm. 


itSi.   OtUer disabilities. 
txa.    Tlitra  persons  Bsritr 
tKI.   TliB  State  as  a  pany, 

g  321.    In  general.— UsuaUy  tlie  hu: 
gfa   tbe  only  necessary  parties  to  a  bi 


though  tn  CBseB  of  diaikbilitjr  a  guardian.  ( 
next  friend  may  have  to  conduct  thu  suit.^  The  tight  to 
bring  a  divorce  suit  ia  purely  a  pecBonol  oQe,^  and  tha 
complainant  must  sign  the  bill  or  libel  in  person,'  and  no 
one  but  the  husbaud  or  the  wife  can  be  a  complninanc.^ 
Bui  aoy  third  perauu  who9B  property  rights  are  involved 
may  be  made  a  defendant."  So.  for  the  protection  of  the 
public  and  tlie  issue  of  tbe  marriage,  tbe  State  ia  always 
an  informal  party  defendant.'  and  is  even  in  some  States, 
by  statute,  formally  represented  by  counsel,' 

I   I  ttl9li.  M.  A  D.  SS  ^2W-30g.    InEDglstiil.  ti  carasl^Bdultsn^ra- 
Canyer,  4  Snail,  a  T.  M:  ublesa  unlcnown:  iSlemachB,  S8  L.  J.  iuat! 
Cas.Si  Uualer.SSL.J.MatCas.Si  titc. L. B. I F. D. 484. 
I.E 

1    Daalel3,'w  N.  H. !!»;  Phlltalck,  n  Vt.  TM;  poil.  i  WO. 

>   Wright E. Elwood,  1  Ourt. £cc.  Ki.eei;  Poster  e.Bedfleli 


§  322.    Covorturo— How  -wife  sues  and  defends. 

— As  a  general  thing,  a  wife  sues  and  defends  in  a  divorce 
suit  an  a  single  woman. i  The  practice  in  onr  courts  is 
partly  ecclesiastical,  partly  chancery.*  A  wife  sued  and 
defended  as  a.  feme-iole  in  the  ecclealastical  coiirts;^  in 
chancery,  she  could  not  be  sned  at  all  without  her  hus- 
band in  a  personal  suit,*  and  had  to  sue  through  her  next 
friend.^  As  a  result,  she  ia  generally  a ued  alone  in  tbe 
United  States,"  and  snes  alone  if  she  prays  for  a  divorce 
only.''  and  through  her  oeit  friend  if  ahe  prays  for  bodo 
further  equitable  relief,  anch  as  au  injunction.'  Statutes 
in  some  States  authoriao  her  to  sue  aloue;'  and  under  a 
atiitute  which  allows  her  to  sue  tier  liusband  in  lier  own 
name, she  may  so  aue  him,  though  a  third  person  is  also  a 
party  defendant.'"  Tlie  husband  may  be  compelled  to 
pay  tbe  wife's  counsel  fees,"  and  Uioogh  she  may  proba- 


bl;  cbai^  lier  separate  estate  with  nuch  feos,'^  tbera 
aeeroH  to  be  no  authority  for  !ier  binding  liecself  person- 
ally foe  tliem.'s  She  may,  bowever,  diatuias  liet  suit,ii 
and  liinij  lierselt  by  an;  agceements  relating  to  tlie  prose- 
cution of  the  case  '^  wliich  tlie  court  may  deem  proper,^' 
Wheu  Bhe  improperly  siioa  alone,  the  objaution  must  be 
iD^e  by  demurrer,  and  cannot  be  made  at  all  after  tbe 
snswar  ia  filed." 


Ulli 


WI;  Snra: 


^nt  c.  Booth,  Freem.  (MlBs.)'  sb,'  Slg; 
t  See  au«s  ol  csbbb,  as  Kremelberg.  K 


La  Maryland. 
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11  W<HHl,IPalgB,10S,L13-llS;poj(,SS 
a  Se6HjUlt.Eci!la8Wii,a7MU.B10,(i 
11  It  l9  a  mere  peiHmul  contract  oC  a 


lore,  2  SauiL  715.  ilU;  Wtis 


Chanc.  Dfr.  i 
18   The 


S.'En.m.m;  klrby.'lFa^,^. 


17   Ken 


3  How.  (I 


§  323.  Infancy.— One  who  is  old  enough  to  marry ' 
is  also  old  enough  to  apply  for  a  divorce;  one  wlio  may 
aequiro  matrimonial  rights  may  also  enforce  tliem.^  So 
an  infant  basband  or  wife  may  sue  and  defend  in  adivorua 
■uit  in  his  or  her  own  name;"  or  rather,  for  audi  purposes, 
full  ago  is  tbe  marrying  age>  But  in  New  York  an  infant 
was  required  to  Sue  by  guardian  or  next  friend. °    And  in 
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a  peculiar  English  case,  a  father  of  a  minor  was  allowed 
to  institute  and  conduct  a  suit  during  such  minor's  ab- 
sence.^ Under  the  ecclesiastical  practice,  a  guardian  omI 
litem  was  appointed  to  conduct  the  suit.^ 

1  ^nre,  §S  55^98. 

2  Besore,  49  Ga.  378, 379, 380;  Jones,  18  Me.  909,  812,  913;  ZycUnSkl, 

2  Swab.  &  T.  420, 4-Jl. 

3  See  also  Worthy,  36  Qa.  45,  48. 

4  See  ante,  S  58,  n.  15. 

5  Wood,  2  Paige,  108, 110, 118. 

6  Morgan,  2  Curt.  Ecc.  679. 

7  Barham,  1  Hag?.  Const.  5,  4  Eng.  Ecc.  309;  Brown,  S  Rob.  Eco. 
802, 305.   See  zycilustLi,  2  Swab.  «&  T.  ^,  421. 

§  324.  Insanity.— Insanity  arising  after  marriage  is 
in  general  no  cause  for  divorce,  ^  nor  is  any  act  committed 
by  a  party  while  insane.^  Whether  a  divorce  may  bo 
granted  while  one  of  the  parties  is  insane  does  not  seem 
fully  settled.^  There  is  a  difference  between  the  case  of 
an  insane  complainant  and  that  of  an  insane  defendant,^ 
and  the  better  view  seems  to  be  that,  independently  of 
statute,  no  divorce  will  be  granted  on  behalf  of  an  insane 
complainant,^  but  that  the  insanity  of  the  defendant  will 
not  bar  the  complainant  if  the  case  is  strictly  proved.^ 

1.  The  right  to  a  divorce  is  strictly  a  personal  right.' 
which  can  be  waived  by  the  injured  party,  and  which  can* 
not  be  asserted  save  by  his  or  her  will;  ^  therefore,  if  the 
injured  party  is  insane,  his  or  her  father,  brother,  friend, 
or  guardian,  no  matter  how  much  they  may  be  outraged 
by  the  conduct  of  the  other  party,  cannot  bring  a  suit  for 
divorce  ;d  and  if  during  the  insanity  of  a  complainant  a 
divorce  has  been  granted,  the  decree  will  be  set  aside  on. 
proper  application.  i<)  This  reasoning  does  not  apply  to  a 
suit  for  legal  separation,  ii  or  a  nullity  suit,  12  or  a  suit  for 
alimony,^  or  a  suit  for  a  share  of  the  husband's  estate 
after  his  death.^^  A  guardian  may  bring  such  suit  in 
England  under  the  general  divorce  statute,^  and  there 
are  special  statutes  allowing  this  in  some  of  the  United 
States.io 
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^ 

3.  The  fact  that  a  party,  after  conduct  eotitlioK  tha 

other  party  to  a  diTorce,  beoomea  Insaua,  alioiild  not  bar 

such  otber  party's  lemady,"  and  the  court,  wliicli  takes 

cars  of  tlia  public's  interests. i'  will  likewise  protect  the 

insane  defiindant,  but  if  the  case  ia  clearly  made  out,  will 

grant  a  divorce. '^    lu  tbia  respect  a  divorce  suit  is  not 

like  a  orinlinal  trial."' 

1  .^n/c.s§ai.:M.2m. 

(74:  NleLol's,  ai  Vt.  3-28',  Wl';  Ml,.  S  2BB: 

3    2BL3ll,M.4D.«3M-30S. 

4  Monlaimt.L.R.SH.  I.8.374,S9T. 

B   WorQiy,3SOa.4s,46.4T. 

^«  K»tlibaa,«H(.w.Pr.3-»,S30.  3J2.   Aj  to  proof.  BBO  pan.  SS  814- 

J     A-ULiW. 

e  Bradford,  89  in.  78, 81. 

9   Worthy,  SSQb.  49. 47.   BntHaF^an.Myr.Prob.lCsDIO.  II. 

10   BradH>rd,S0EL79,8l. 

11    Piiniell,2Plimim.  158,  lEdg.Eoc.sao.KliWooilgatar.  Taylor, 

lSw8b.4T.fiLa.  613. 

12   Brown  d.  WiHllnw*.  57  aa.  IW,  lOlj  Baker.  L.  R.  6  P.  D.  142, 149. 

Mia«u.ielifo.l.ii-». 

IS   Mlm8,S3Ala.M,LM;ai.!(,SlM. 

^1 

14    NflWCOtnb,  13  Bosh.  H4,  SIS. 

it 

A  «SW."»TiS',SiV-  ""■  •■  •"• ' "  ""•'■  •            1 

1 

17    Montaunt.L.E.2aL.S.IT4,a87;KaUibun,«H0«,Pr,3M,IM. 

■ 

19    ^M(.5W7. 

T 

ss^*.iu.fesi,ss',ffir,i,™-'°»~'-"»^ 

20    Kaker.L.Il.tP.D.  141,149,  UI)MordHunt>.Moncileae,L.  It.  2 

H.    L.  S.  ;i;4,  SM,  U3.                                     1",  ■"!    JU.U1UBU111,    ».  llLUlU-llDilO,    ^.11.     i 

§  325,     Other  diBabUiHoa.-The  riBht  to  a  divorce 

■n 

is  a  personal  rigbt;'  the  guardian  of  a  spendthrift  cannot 

■ 

bring  suit  in  the  spendthrift's  behalf,'^  but  the  spendthrift 

may  sue  in  his  own  name.s 

■ 

1    .linM.  SS21. 

I    WlDBlow.lMasa.M. 

■ 

, 

i 
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§  326.  Tbitd  peraona  aa  parUea— Third  peTaooa, 
though  [jarties  to  the  marriage  Battlement,  ueed  uot  be 
made  jiarties  to  a  suit  for  divorce. "^  The  right  to  a  divorce 
being  personal.^  nu  third  person  may  assert  it,>  wbecLer 
his  feelings  are  OQCraf[ed  '  or  bU  pecuniary  interests  jeop- 
ardized.' Nor  can  a  third  person  have  himaelf  ma,de  a 
party,  whether  be  be  an  alleged  paramour  seeking  to  clear 
liimaelf.'or  a  creditor  whose  rigiita  are  endangered;  '  but 
iu  such  casea  the  couFt  will  allow  auch  parties  to  cross- 
examine  tlie  wilnesaes  and  make  sugsestioQH  a,s  amici 
curies-^  But  a  wife  may  make  any  one  a  co-defendant 
witb  tier  husband  who  claims  any  riglits  iu  property  to  an 
interest  in  which  ahe  may  be  entitled  In  case  the  dirorca 
be  granted.'  Sbe  may  pray  an  injunction  to  prevent  tbe 
consummation  of  a  fraudulent  aBsignment,'"  may  seek 
discovery  against  a  suspected  fraudulent  assignee ;  "  and 
may  ask  to  have  a  fraudulent  deed  set  aside.'*  In  such 
oaaea  she  not  only  may  but  should  make  suspected  per- 
sons parties,  foe  a  divorce  suit  does  not  of  itself  create 
the  lien  of  Us  pendens  on  the  hnsband'8  property. -s  In 
each  casea  the  husband  must  be  a  party.ii  and  if  he  die 
during  the  suit  the  other  parties  may  have  it  dismissed.'^ 
But  a  divorce  suit  of  a  wife  cannot  be  joined  with  a 
property  suit  of  a  wife  and  tbe  guardian  of  her  children, 
in  both  of  which  suits  the  husband  is  the  ouly  defend- 
ant.'°  Though  the  interests  of  the  children"  are  under 
the   court's  especial    care,   children   are   not   properly 


I    K»Slulw.3Cl1.aL2,323iC3l 
rb.  Ch.  aw,  2051  fanghorj,  I. 


la    Snpp  r.  WljliinuiD,  loi  III.  ISO,  lU 
j™i.H»«. 
II   FcLitcre.  HiUl.lHusb.  J.  J.nu.J'l 
1.1   Siuketli.  OUe9,ID>rb.Cb.:i(II,2fi 

11   FastGri.REdfleld.MTLSH.SaO;! 
1»  Baugli,S7Iincli,sa,«l.»Ani,Kep. 


';  Feiiler,  7  Ud.  sn,  SSli 


g  327.    TbB  State  ua  a  paitT.~Mamage  is  not  a 

mote  contract  between  tlie  parties,'  but  a  legal  status 
wiijcli  tha  parlies  have  voluutarily  aasumeil;^  a  Htalua 
cciDtroHed  by  the  State  for  the  benefit  of  offspring'  and  of 
Bociety  in  general,*  and  wh'ch  the  parties  cannot  d la solrq 
ly  contract*  or  by  tort,*  Society  liaa  an  intcnst  in  tlio 
maintenance  of  marriagB  ties,'  anil  allows  them  to  ba  ilix- 
solTed  only  tor  certain  ciuiBe.q,'  not  by  the  consent '  or  on 
account  of  Che  neglect  or  default'*  of  the  parties;  and  it  ia 
the  dnly  of  the  court  in  all  caaea  tu  see  that  a  cause  tor 
divorce  is  really  mada  oucu  in  tb'a  saaaa  the  State, 
reiiresented  by  tlie  court,  is  an  informal  party  to  every 
divwiM  Buit,'^  and  for  this  reason  the  court  will,  of  its  own 
motkra,  carefully  acrutinizo  the  evidence  "  nnil  call  for 
BQ  explanation  of  any  suspicious  circnniBtances,'<  and  will 
take  notice  of  suggestiona  of  uninterested  parties  wlio  as 
amici  ear!a  give  informalionuf  collusiou,  etc."  By  «tat- 
uto  In  England,  the  Queen's  Froctor  Intervenes  in  caael 
where  collusion  is  Buspecled,"  and  uoutests  the  suit," 
BO  in  Scotland  does  the  X^rd  Advocate,"  Tn  Ocorgla,  Iho 
court  must  itself  look  into  tlie  bona  fidea  ot  a  suit,''  or 
appoint  the  solicilor-general  or  other  coaoael  to  do  so.** 
In  Indiana,  wbon  no  defense  is  made  by  the  defendaut, 
the  public  prosecutor  must  make  one  ^'  And  in  Ken- 
lucky  the  county  attorney  must  resist  all  divorce  siilti.^ 
There  may  be  similar  proviaiona  in  other  Stales."  In 
tliia  BeDse,  a  divorce  suit  ia  always  triangular. 3* 
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§  32S;  In  nullity  suits.— -In  nallity  hdjIh  the  mtii^aB 
to  nartiea  are  differant,'  baeauBa  difTerant  rnasoini  pi*- 
vall.3    Tlie  object  of  a  nullity  suit  ia  not  to  aiaaotve  m 
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§329 


"  Grotiiiatre 
I  sued  as  "  Ri 
..uraelf  Eudlng."  ^  So,  i{  a 
I  aud  defends  by  guardian  u 


vidid  raarriage,'  liiit  to  dflclara  an  inralid  marriage  votil.' 
TliR  pani«a  not  beinx  married,  the  woman  is  not  under 
tbB  disability  of  coverture,'  and  ■■" 
fa Igely  called  Cuniyna,  u-Ciimyas,' 
ding  11.  Smith,  falsely  callin~  i— ™ 
futttnt,8  she  BUBS  by  guardia 
tilem.^  So  tbegUftrdian  or  tuEiuiijbun  ui.ii 
have  BDcli  iQDatlc's  marriage  declared  void."  And  It 
Buema  that  third  parties  may  not  only  tie  made  defend- 
ants, i^  liutlf  interested  may  have  the  marriage  set  aside, u 
thoDgb,  except  in  criDiioat  cases,!^  this  is  very  doubtful,  i* 

1  Ante,  ni«i,  1*6. 

2  .iBn.«U39-m. 143-147. 

4  seeI>oagiitv.3Sil.J.Xit.iel. 
^    Jam,  II 141,  U7. 

5  2  PtiimtD.  10, 1  Ens.  Ere. !». 

7    2  HBgg.  Const  371,4  Eng.EccKll. 

t   Cramin.lSiiivta,rbea.Eii.»l.miVota,iVtlgt,m,tVl,a», 
U    jtlMt,»'»4l,»4. 

II    PanwU,  3  mUlm,  IGg.  1  Ene.  Eoc.  9211, 331 ;  Hancock  n.  Pmtr,  L. 
R.  I  P.  *  D. lUiHT. HH:  PoTtsmoutll,  t  Hb^.  £cc.  SU.  t  Eua.  Eoc  440; 


g  329.  Death  of  a  party.— If  a  divorce  suit  is  regard- 
ed as  a  suit  iit  rem,'  the  res  is  the  marriage  Htatii);.^  aud  is 
completely  destroyed  by  death;^  if  it  is  regarded  as  a 
jiersonal  suit,  it  is  one  whicli  the  injured  husband  or  wife 
alone  can  prosecute ,4  and  is  founded  on  a  wrong  wliicli 
dies  with  the  injuring  wife  or  husband. '  Tlierefore,  uptm 
tliu  daath  of  either*  party  to  a.  divorce  suit,  the  action 
sbateHaud  caunot  be  revived.''  This  rule  applies  to  tho 
Htatua  and  riglits  dependent  solely  upon  It,  sueli  as  couii- 
mt)i  leea  ^  or  alimony,''  but  not  necessary  to  other  mj' 


ii 
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for  winch  relief  is  prayed,  as  a  question  regarding  a  inar- 
riaffe  settlemeQt.,!^*  or  property  rights  in  which  tlkinl  jHir- 
sons  made  parties  ii  are  interestetl,ii^  as  to  which  matters 
the  suit  may  perhaps  be  revivetl.^*  If  a  party  dies  after 
the  case  has  been  taken  under  advisement  by  the  court, 
.{  tlie  court  may  pass  a  decree  dated  the  day  of  the  submi»> 

I  sion.^^    So  if  a  party  dies  after  tl)e  case  has  been  fully 

,  tried,  but  before  it  has  been  submitted  to  the  jury,  judg- 

ment may  be  entered  as  of  the  first  day  of  the  term.i*    If 
!  a  party  dies  pending    an  appeal,   new  considerations 

arise,  ^s  If  a  divorce  has  been  refused,  the  action  abates 
finally."  If  a  divorce  has  been  granted,  the  suit  likewise 
abates,  18  though  perhaps,  as  to  third  persons  interested  in 
the  property,  the  suit  might  be  revived ;  ^  and  so,  it  may 
be  continued  under  some  general  statute.^ 


1  Ante,  §2X7  a. 

2  Ante,  §§  201, 217, 217  a,  220. 

*  3  Ante,  %%  164,  l&li  post,  %%4Sl2,et$eg[, 

4  Ante,  §§  321-326;  and  see  Jamiesoq*  SS  How.  Pr.  112. 

&  Barney,  14  Iowa,  189, 193;  Fomshlll  v.  Murray,  1  Bland,  479, 48SL 

6  DoWnerv.  Howard,  44  Wis.  82,87. 

' .  7   see  on  tbis  subject.  Hawks,  L.  R.  I  P.  D.  137, 138;  Brocas.  2  SwabL 

I  A  T.383,3SI;  Grant,  2  Swab.  &  T.  522,  524;  Pearson  v.  I>arringtuu.  Si 

Ala.  227, 253. 2i>i ;  Ewakl  v.  Corbett,  3i  Cal.  m  4  m;  Wren  r.  Moss,  7  III. 

72,74;  Barney,  14  Iowa,  18f>,  1»3,  IM,  195;  Fomshlll  v.  Murray,  1  Blan«l; 

479.483:  Thomas,  57  Ma.504,.W7;  MeCurley,60Ma.  UOO,  Apr.  1883;  Sbafer. 

30  Mich.  IKa,  lb4;  Mead,  1  Mo.  App.  247,  254;   Kimball,  44  N.  U.   122; 

Webl>er,  8;i  N.  C.  280.  2H;  Francis,  31  Qratt.  283,  289,  230;  Downer  v. 

Howard,  44  Wis.  82, 87 ;  ttnte,  S  226. 

8  Pearson  v.  Darrington,  32  Ala.  227, 251 ;  post,  i%  370, 889, 38S. 

ft  Sbafer,  30  Mich.  163, 164;  post,  §§  368, 370. 

10  Pearson  v.  Darrington,  32  Ala.  227, 253. 

11  .^/e,§325. 

12  Wren  V.  Moss,  7 111.72, 76;  Thomas,  57  Hd.  504,507.   See  Wettber,' 
83  N.  C.  280, 284 ;  Downer  v.  Howard,  44  Wis.  82, 88. 

13  See  also  Barney,  14  Iowa,  189, 193. 

14  Mead,  1  Mo.  App.  247, 254. 

15  Webber,  83  N.  C.  280, 284;  onto,  §  226. 

16  See  McCnrley,  60  Md.  000 ;  Boyd,  38  Fa.  St.  ail,  Sift. 

17  Downer  v.  Howard,  44  Wis.  82, 87. 

18  Barney,  14  Iowa,  189, 193. 

19  Webber,  83  N.  C.  280, 284 ;  Downer  v.  Howard*  16  Wis.  82.  SB. 

20  Sbafer,30MiclLl63,164. 
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CHAPTER  XXXIV. 


§  330.  In  general.—The  bill,  libel,  or  petition  fot 
divorce  need  not  beiu  auy  particular  form; '  it  need  only 
set  forth  the  relief  desired,^  and  the  grounda  tlierefor,* 
clearly 'uDd  Itriefly,' euj  aa  to  make  out  »  good,  prima  faclt 
case.*  It  should  be  Bigned  by  the  complainant  in  person.' 
not  by  attioriiey,^  aud  Blioutd  make  the  proper  parties 
defendants.'  It  need  not  Qeeessarily  be  sworn  to." 
thuugli  thia  ia  the  uaual  practice,  and  may  be  necessary 
by  statute,"  It  niust  contain  the  proper  allegittiona  to 
entitle  the  complainant  to  relief,)^  and  sitould  pray  spe- 
cifically for  Hie  relief  desired.  ^^  Thia  whole  subject  is 
much    affected   by  local   practice,  rules  of   court,  and 
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sary  to  the  ffrskutiug  of  the  dirorce.^  It  most  set  forth, 
substaDtially  in  the  terms  of  the  statute.^  (1)  all  facts 
necessary  to  give  the  court  jurisdiction  over  the  parties,* 
such  as  the  domiciled  resideaoe-  irt  the  State  of  the  com- 
plaiuant  for  the  required  time,^  or  undeB  unusual  ^  stat- 
utes, that  both  parties,  live  in*  the  State,^  or  that  the 
marriage  took  place  therein;'^  or  if  service  by  publica- 
tion is  desired,  the  non'-residence  of  the  defendant;  ^  (2) 
and  all  facts  necessary  to  give  jurisdiction  over  the 
subject-matter,^  such  as  the  marriage,i<^  and  a  specified 
cause  for  divorce.  ^  But »  miiere  allegation~of  *  *  adultery,  *  * 
"cmelty/*  etc.,  will  not'  usually  suffice;  such  particulani 
must  be  given  as  the  cafse  admits  of,^  in  order  that  the 
defendant  may  be  s^prised^  of  the  nature  of  the  chargeH.^ 
Thus  an  allegation  of  "corporal  iinbeeility"  is  not  suf- 
ficient; the  nature  of  thedefeet,  its  existence  at  the  time 
of  the  marriage,  etc.,  most^  be  averred,!*'  and  similarly 
details  are  requiredan>settingfortli  aehiltery;^  desertion, J* 
cruelty,!'  habitual  drunkenness, ^^  attd  the  other  causes 
for  divorce.!^  In  prinoiple,  there  need  be  no  denial  of 
matters  of  defense,^  but  this  may  be-  necessary  when  a 
divorce  is  to  be  granted  ohl*y  tt>  ar  party  without  fault,  or 
an  injured  party, 21  and  when  directly  required  by  stat^ 
ute.^  It  may  perhaps  be  well  to  deny  pKsent  cohabita- 
tion; 28  and  so  of,  in  general,  the  defenses  of  connivance,** 
collusion,25  condonation,20  zecrinunation,27  and  delay.'^ 
Moreover,  any  matter  of  evidence  or  collateral  fact  which 
may  affect  the  relief  prayed  for  n)i^  iye  alleged, 22  and 
when  ancillary  relief  is  prayed,  the  grounds  therefor 
must  clearly  appear.s^ 

1  Pate,  6  Mo.  App.  49, 93, 8S;  yMght,  6  T03C.  3, 19, 20. 

2  KIe,34  Ark.  87,42;  Tnibee,41  Conn.  40,  41;  Dela  Hay,  21  111.352, 
254;  Pinlcney,  4  Greene,  324, 325;  Cole,  3-  SCo.  Appi  571;  Wtilte,  4.S  N.  II. 
121;  Waltou,  32  Barb.  203.  205;  Erwln,  4  Jones  Eq.  81,84;  £verton.& 
Jones,  202,  207;  Morris,  75  N.  C.  168;  Sehllehter.  10  Phlla.  II.  12;  E<U 
ward<«,  0  Phlla.  617,  618;  Bi-own,  2  R.  I.  38l,  382;  Stewart,  2  Swan,  9  U 
5r)2;  Home,  1  Tenn.  Ch.  250, 260;  Hare,  10  Tex.  355, 359.  Bat  see  Sback- 
ett,  4J  Vt.  195, 196. 

3  iltt<e,  §S  201, 212-223. 

4.  Crosaman,  33  Ala.  486, 487;  Bennett*  28  Cal.  099, 091 ;  Conlthnrat,  a 
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S   HiMik.t<,n.lliI»».lM:po.(,S33«.                                                                        IV 

•  AMeiiiin^iL                                                                            '^ 

f 'SSBS'esjIs?.  E'l?SS;WiiH' 

.l!i?"S"jYS,S '■""""■ '"™"' "' "'™"'' "■ 

U   HlU.I«A]B.fi..7;l!>B.3<  Ark.  37,43;  ReUf,  TT  Fa.  St  31, 31:  mre. 

1)   Crawford.  IT  FIft.  18*.  181. 

U   Ferrls,8CDiu>.IW.lini  Kempr.MMa.ZIl,211. 

IS   A-U-ilM.                                                                                                         1^^^ 

IB    ARlt,i2X.                                                                                                                   .       I^^^^H 

11   dnif.S2;ii  Hin,li]A]a.S37;Keess,2aAla.7et.                                                  ^^^^^H 

la   .,4M>,Si'<7:liunu,13Fl>.3e9.S78.                                                                      W^^^^M 

19    .l.U«.»97>-33a.                                                                                                                    I^^^^B 

W  Youn~.18MI)m.eo.32:anl(.S!M.                                                                      I^^^^P 

M    See  Horrls,  2J  Ala.  SI9,  aa. 

§  332.  Tlia  pEarerB.— The  bill,  libel,  or  petitiua 
should  jiray  speci Ileal ly  for  tha  relief  desired,'  and  gen- 
erally for  auch  further  reliof  as  the  case  may  require.^ 
In  equity,  if  rholr  is  a  prayer  for  specitio  reliuf  and  also 
ona  for  general  relief,  altliougli  a  oase  for  t!ie  specific 
relinf  is  not  mudo  out,  such  relief  will  be  jip'^nCed  us  it 
appeam  the  complaiaant  is  entitled  to."  So  in  divorce 
caaen,  if  an  absolute  divorce  is  prayed,  a  liniite  ~ 
may  be  granted  under  a  general  prayer,*  and  even  with- 
out,' ttiuugU  this  latter  JecUion  is  contrary  to  tUo  general 
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rule.<^  But  a  prayer  for  dirorce  does  not  cover  a  prayer 
for  nuUityJ  Final  alimony  need  not  necessarily  be 
prayed,^  though  this  is  the  usual  practice.^  And  the 
complainant  should  pray,  if  such  relief  is  desired,  ali- 
mony pendente  lite,^^  counsel  fee8,ii  custody  of  children 
pendente  lUe^^^  an  injunction  to  prevent  alienation  of 
property,  13  or  marital  interference  pendente  lite,^^  a  writ 
ne  exeat,^  and  such  other  relief  as  may  be  sought.^ 

1  See  Darrow,  43  Iowa,  411, 413;  Edmonds,  4  La.  An.  489,  490;  Znle, 
1  N.  J.  Eq.  06;  Walton,  32  Barb.  203,  206:  Morris,  75  N.  G.  168,  169,  170; 
Hunsley,  10  Ired.  506, 512;  Whittinsrton,  2  Dev.  &  B.  64;  Kllnj^enberger, 
eSer;?.  &  R.  187, 189;  Clayton,  1  Aslim.  52,  53;  Hackney,  9  Humph.  4iM), 
483;  Pillow,  5  Yerff.  203. 

'    2  Darrow,  43  Iowa,  411, 413;  Walton,  32  Barb.  203, 206. 

3  Tayloe  v.  Mercbants,  9  How.  390, 406. 

4  Klingenberger,  6  Serg.  &  B.  187, 189;  Hackney,  9  Humph.  450, 453. 

5  Smith,  1  Swab.  &  T.  359, 362. 

6  Morris,  75  N.C.  168,169,  170;  Hansley.  10  Ired.  506,  512;  Whltthig 
ton,  2  Dev.  &  B.  64;  Clayton,  1  Ashm.  52, 53. 

7  Zule,  1 N.  J.  Eq.  96, 100;  Walton,  32  Barb.  208, 206. 

8  Prescott,  51  Me.  146, 150;  Darrow,  43  Iowa,  411, 413.  But  see  Clay 
ton,  1  Ashm.  52, 53. 

9  Prescott,49  Me.  146, 151;  Damon,  28  Wis.  510, 514;  post,  SS  367, 392. 

10  Po«M§  367,  383-391. 

11  Wood,  2  Paige,  108, 113-115;  post,  §S  367. 383, 389, 89B. 

12  Green,  52  Iowa,  403, 405;  post,  §§  402, 400-107. 

13  Feigley.  7  Md.  537,  560,  562;  Gibson,  46  Wis.  449,  457;  ante,  SS26; 
post,  §§  3^,  377. 

14  See  111.  B.  S.  1882,  p.  423,  §  12.   Similar  statutes  In  other  States. 

15  Bayly,  2  Md.  Ch.  326, 329;  post,  §  377. 

16  See  Edmonds,  4  La.  An.  489, 490;  post,  S  333. 

§  333.  Joinder  of  causes.— Two  or  more  causes  for 
the  same  kind  of  divorce  may  be  joined  in  the  same  bill, 
libel,  or  petition,^  but  causes  for  limited  ^  divorce  and 
causes  for  absolute  ^  divorce  cannot  be  joined.^  A  suit 
for  alimony  6  may  be  joined  with  a  suit  for  divorce;* 
so  a  suit  for  other  relief  "^  connected  witli  the  dissolution 
of  the  marriage  and  the  awarding  of  marriage  property ;  > 
but  not  a  mere  collateral  suit,  as  the  enforcing  of  a  deed,' 
or  the  quieting  of  a  title.^^ 

1  Quarles,  19  Ala.  363,  363;  Morris,  20  Ala.  169,  171;  Toung.  4  Mass. 
430:  Stoices.  1  Mo.  320,  323;  McDonald,  1  Mlcli.  N.  P.  191,  Idd;  Shackett. 
<9  Vt.  195, 197. 
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2    A«l/!,f2K:  poll.  Si  Hi.  i3l. 

1  MeDonBlrl,  1  Midi.  N.  P.  t<II.  W3i  DeQiinp,  i  S.  J.  En.  I'M.  t"i: 
Baont.  M  N.  J.  E:i.Ul:  Bar:b,  ilP^tio,  U\:  Rase,  II  J'alji:.  1<W.  lai; 
SiultU.4Faije.  a-J.SI:  Mulock.  1  £Jw?iJta.  Uj  Pomeror.  L  Juliiia.  Cli. 

t  Diaion.2i\n3.m.sit:port.iisei,aa-xi. 
T  Ante,  iisis,i^;  pott,  snr. 

B   NDiTH.n4la.aW,S!0;  Fslrlw. T Mi SI7, 5M,  M!;  Ann-^tron!,  K 
Ktsj.  iM  j,  :ui;  F^vol^  a  Tux.  IimT&mi  QIU3au,4S  WK  44u,  497 ;  aale.  i  SJH. 
«   Friu.:iInd.SS3,M,19a. 

§  334.    Bttpplem^ntal  bUIa   and  amendmenta.-^ 

Uuteas  marked  injustice  will  thereby  be  dooe.' a  :>oiirt 
will  allow  a  complainant  to  amend  bis  allegations^  anil 
priiyera,^  and  this  tbe  more  readily  because  of  cbe  puli- 
lic's  iuteriMtt  in  having  divorces  granted  and  refusiBj 
solely  on  tbe  merits.'  A  supplemental  bill  may  be  lilril 
Bailing  further  relief  or  covering  mutters  wbieti  bavo 
occurred  since  tbe  tiling  of  the  origioal  bill.°  tbougb  it  h^is 
sometimes  been  behl  tbat  relief  can  be  granted  only  ufiou 
grounds  existiug  at  the  time  of  tlje  bringing  of  the  auii.' 

1    81lB!,9FbUB.»31,923. 

S  Cruwrora,  II  Flu.  ISO,  1S1:  Arjustronz.minil.lOG,  IS3:  IlsrrlnTtoii, 
Vn  Miw.  3£i.  au;  Tourteloc,  i  Hn^s.  SUi  °Whl|ii>.  M  N.  II.  hsi:  Mij.  1 
Jobiu.  Ob.  Mi,  WJ:  Rsae.  11  Piilire,  lUK.  161;  Stuiv.  ii  PQlla.  IC'I.  a^Ji 
Qcvre,  IT  Fa.  It.  W,  USi  tale,  S  22Si  jxuf,  i  ta. 

t  lI]rcock,L.R.3P.*D.<H,M;  Aatdey.ISwati.  AT.S8S.389iCHea 


,»S2I. 


McCruckUu'i  2  Muu.'  u'  370;  Vclgleyl  7  Md',  437,  sS;  Stroll^,  'a  iu,b! 

1  Enil>ree,J3II1.9H,  tM.  SMH111.10A1a.  921;  UUner.  JEdw.  Ch. 
IlliaaK,  12^28. 

§  335.  Effect  of  defeota.— Wlien  a  jurisdictional  fact 
does  not  appear  on  the  fvce  of  tlie  bill,  libel,  or  petition, 
the  court  can  take  no  valid  step.'-  If  the  bill  does  not 
contain  tlia  proper  allegations  >  and  prayers,^  no  decree 
will  be  passed,  thougU  the  defendant  does  not  object,* 
and  tbougb  a  good  case  is  proved.^    No  proof  can  b^ 


I 
I 
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properly  and  effectively  introduced,  except  under  the 
allegations.^  If  these  are  vaguu,  they  furnish  no  ground 
for  proof  J  If  the  averments  are  insufficient,  the  bill  will 
be  dismissed;  s  if  immaterial,  they  will  .be  treated  simply 
as  surplusage;  9  if  scandalous  and  immaterial,  will  be 
stricken  out;^  if  indefinite,  a  bill  of  particulars  will  be 
ordered.ii  If  the  bill  is  not  properly  signed,  the  suit  will 
be  dismissed.^  As  long  as  the  brll  is  defective,  no  coun- 
sel fees  or  alimony  pendente  lite  wfU  be  allowed.^  Most 
defects  may,  howevet,  readily  be  obviated  before  the  de- 
cree by  amendment  or  supplemental  .bill.^^ 

1  Pate,  6  Mo.  App.  49,  S3 ;  pott,  S§  408,  ei  uq* 

2  AnU,%^l, 

3  ^^e,S333. 

4  Jarvls,  3  Edw.  Ch.  462,  483.   The  answer  may  waive  the  UisiiJB- 

cleucy  of  the  allegations:  Huston ,  23  Ala.  777, 779. 

6   Phelan,  12  Fla.  449,  453;  ScUlchter,  10  Phila.  11, 13;  Johnson,  4 
"Wis.  135. 

6  Moores,  16 N.  J.  £q. 275,276;  UcQaeeu, 82  N..G.  471;  pMt,^  846. 

7  Hare,  10  Tex.  355, 359. 

8  Wrififbt,  6  Tex.  3, 16. 

9  Gray,  15  Ala.  779, 782. 

10  Klein,  42  How.  Pr.  166, 168. 

11  Eie,  34  Ark.  37, 42;  Harrington,  107  Mass.  329, 834;  Hancock.  61  Pa» 
8t.  470, 472;  Uealf ,  77  Pa.  St.  31733;  Sanderd,  ^  Vt.  713, 714, 

12  Daniels,  56  N.  H.  219, 220;  anU»  S  330. 

13  Rose,  11  Paige,  166, 160;  jkw<,  S  386. 

14  Ji>/e,S334. 

CHAPTER  XXXV. 

lirOTlCi:  TO  THE  DBFENDANT. 

S336.  In  general. 

§  337.  Summons. 

1338.  PubUcation. 

S339.  Effect  of. 

§  336.  In  general— Thongh  a  suit  for  the  dissolution 
of  the  marriage  status  is  a  suit  in  rem,^  and  actual  ser- 
vice of  process  on  the  defendant  is  therefore  unneces- 
sary; ^  and  though  each  State  is  sovereign  over  the  status 


3  337 

of  ita  own  citizean,'  uml  may  tlierefora  illsHolre  tlio  mar- 
riage of  auy  ouB  ilumicileii  withiu  iu  jurisdiction  on  any 
terms  It  pIbhshr  ;'  Ic  i»  deeniid  contrar;  to  natural  juatiuo 
to  proceod  ngainstattiinx  vritLoat  notifylnf;  all  parties  In- 
terested tbureln.''  and  tlierefora  all  States  provide  for  hqcIi 
notice  to  the  dufendaot  as  tlie  circumstances  admit  of.> 
There  are  two  fcinda  of  notice:'  (1)  notice  by  actual 
wrvlce  of  pmcesA  witliin  tlia  jurlsdiutlan  of  the  court,' 
'nhicli  gives  the  court  jutisdiction  over  the  person  of  the 
party  so  served;"  and  (2}  notice  by  publication,  mailing 
copy  of  bill,  etc,,'"  which  gives  the  court  no  jurisdiction 
fji  personam,^  but  serves  to  inalce  the  proceeding  public, 
and  to  satisfy  the  demands  of  natural  justice.'^  With- 
out some  kind  of  notice,  no  divorce  will  be  Kranted;  '^ 
bat  each  kind  is  appointed  for  a  special  class  of  cases, 
and  can  be  used  only  tor  that  class. '*  All  questions  of 
notice  are  waived  by  voluntary  appearance.^ 

1   EUl9aiii>.Martln,KHD.9;4.A7SiaRM,S2i;a. 

i  PemiOTerr.  Nee.93U.  S.7a;>3:<MM,  i21Ia. 

3  Btra<Jeri>.Ointuiin,]0Hon'.e3.in;  mtM, SS S17, Sla, 319. 

4  respia  I.  Baker, ;»  y.  V.  la.  ss,  k:  anu,  a  m,  217. 

b  Slianf.Att-Gcn.L.R.^P.A  D.  IM,  IKJi  Dougbly,  KH.  J,  Eq, 
Ml,  3W;  Feoplu  e.  Kiier.  Tb  K.  V.  7d,  et,  W;  anii,  ^301. 

e  SeeReT.  NutuleiioC  AJa.  inu.  12898;  Conn.  MIA,  [t.  188. 1  ti  Fla. 
>ten.il«e'p.sl3,s'il!  Btlnn.  t87i,l>.llJS,SI2;  Vay.Kli,  iilt;  Oblo,' W. 

|MM;  B.  L  isu.  p.  ud;  Vt.  laiM.  iaxiti  patt,  aaxi,  aw. 

7    Bes  SpalTonl,  IS  VI.  Ul,  113. 

B   Po«,iK7. 

9   Harrison,  W  Alik  639,647;  ami.  iiail,JlT,  JIT  a:  pa>l.  S!  SS7,M9. 


9,HUaai.3SSi  lluter, S Ohla, 3I§, KO. 
r.  Wilson.  3  Wall.  IIR  110,  111.  IM;  ■ 
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must  be  made  by  the  proper  party ;  <  reading  the  bill  to 
the  party  suintDoned  will  uot  sulHoe  if  a  copy  is  directed 
to  be  Ieft,"<  uor  will  leaving  a  copy  at  the  last  place  of 
abode  be  service  on  one  who  has  ceased  to  be  a  resident.* 
Service  is  good  though  the  party  be  served  while  in 
prison.^  If  there  are  the  proper  allegations  and  aiiidavit 
tliat  the  defendant  is  about  to  leave  the  State,  a  writ  ne 
exeat  may  be  served  on  him,?  or  in  New  York  he  may  be 
«rrested.8 

1  ^le/e,  §  338,  n.  6.    See  <m/e,  SS  214, 216. 

2  See  Welch,  Iti  Ark.  9^7,528;  Uotclikiss,  I  Boot^355;  Townsand, 
21  IILMU;  Bro\vu,l>.)lil.  315;  BdudaU,'/ M.iiss.5UJ;  S.iiiili,  9  Mhss.  4i2s 
Bi'uwii,  15  Mass.  Mi;  8UeC/.lei%  2  Kdw.  Cb.  5^;  Piielps,  7  i*aige,  lan,  liii 

fLucliester,  1  Oreg.  307;  Wauamai^er,  lU  Pliila.  4u(),  4u7;  Spaiford,  itf  Vt. 
11, 512. 

3  Spafford,  16  Vt.  511, 512. 

.    4   Welch,  16  Ark.  6X1, 528;  Smith,  9  Ifass.  422. 
6   Labotiere,  8  Mass.  383. 

6  Phelps,  7  Paige,  150, 151.   See  Bland,  L.  B.  2  P.  &  D.  233, 234. 

7  See  Bayly,  2  Md.  Ch.  326, 329;  Peltier,  Uar.  (Mich.)  19,  29;  pott, 
§377. 

8  Bouclcault,  21  Han,  431,  432, 436;  Jamleson,  11  Hun,  38;  Qardlner, 
3  Abb.  N.  0. 1. 

§  338.  Publication,  etc.— To  allow  divorces  to  be 
granted  on  notice  by  publication  la  within  the  power  of 
the  legislature.^  Many  States  allow  this  by  statute  refer- 
ring expressly  to  divorce,'^  and  a  statutb  allowing  it  in  all 
cases  covers  divorce  suits.^  So  where  publication  is  part 
of  the  equity  practice,^  and  jurisdiction  for  divorce  is  given 
to  equity  courts,  it  may  be  had  as  in  other  equity  ca»«s.^ 
Under  these  statutes,  the  bill  must  allege  that  the  defend- 
ant is  a  non-resident ;  ^  temporary  absence  on  a  voyage 
will  not  suffice,?  nor  will  the  fact  that  a  defendant  is  in 
prison;  s  and  this  must  appear  by  affidavit  or  otherwise  ;> 
a  return  of  non  est  from  two  counties  is  uot,  however, 
enough. ^^^  If  publication  has  been  duly  made,  the  court 
must  proceed  to  a  decree. ^^  If  it  has  been  obtained  by 
false  affidavits,  it  is  of  no  effect, ^^  and  the  judgment  will 
be  set  aside  for  fraud.^^  The  statutes  as  to  publication 
are  construed  as  similar  statutes  on  other  subjects  are^  ^* 


thua,  publication  In  a  newspaper  "  three  weelta  aucicesa- 
irely,''  need  not  be  made  at  intervals  of  a  week,  bnt  if 
■nude  in  tlirea  Huccesaiva  weuka  it  ia  suRloi'-iit.^  It  is 
doubtful  whetber  an  ameudmeotr  will  require  a  nevr  pub- 


OltmUi,  ■HI  lown,  ta,  tx;  Lewis,  Is  Kan.  131,  189;  Plmomer,  n  Was. 
Ue.IM;  Siultb.^Hlllla.  lU.lffJ:  O  Conuell,  lit  Nell.  auO,  392. 

a  Borastoii,  S  llaM.lt9;  Cb«tc,lMus.»l.  Consult  Harri90D.» 
A1il4M:  aoafre7,naB.Mf.4ini  BeaiUlrldse,9iaft.223.iMl  Lawrpiii!«, 
miLsfl.MI;  araentT lua.  11);  0[«ljti(iri£<(»d,  10taa.31i{  UcFnr- 
luid,Mlnil.W9.M»j  miCcomb.W  I(Kni,4aii  Ploluey.  4  Oreeu«.  m. 
mt  Nialtli.4  aieeDe.Wi;  Lbwu. is Kau. ISl.  Ma;  llejai.S  Uet.iKy.) 
Mil  ftcbnaafer.  4  Ja.  Ati.  B99;  Bolbnwk,  29  lA-An-al;  Anon.?}  ^c. 
mi:  Anaa. «  Jtaia.  IBTi  lUee,  7  Hue  2Bi  Fluionier,  if  Mlia.  IM,  m-, 
Btijltb.MHa.liiS,  1«7:  O'ConnelLlONeb.aSl),  »3;  Ailum9,ai  N.IL388, 
■  a.SU;  Paaple  v.BAet,7»S.t.lg.e3l  Doigbtr.Kll.  J.Ai.  S!U.sm; 
KlDg.MN.  C.K.Sa;  Wuuunakw,  ID  Phils.  AD,  MS:  Illl«iii,4  l(.I.ST; 
8HBetg.AFitiint,iBar-t»2j  Jabn>onE.Colenuin,29Wla.4U,499<  Cwk, 
U  Wis.  IM,  It  M.  W.  Kep.  H.  41  j  anu,  Sj  Wl.  il^iua,  331. 

1   Hue,  7  Mass.  212. 

e    BlBD(],I_R.2P.*D.2»,234.    SsePbelp3.7Palge,lM,161. 

9   Qree(i.TInd.ll3;  Oodrref,  n  Otk  4M,  4S1;  Pbilmer,  1  Greeae, 
t»,32l!  0'Ci)Duell,lftheb.3je,332j  iapra,a.S. 
ia   Godfrey,  nua.  466, 4e;. 

11  StaudTldge.31Ua.223,224;  ltOB«T3. 18  N.  J.  £q.  44S,  44S. 

12  A«U,  i  XI;  post.  ii3^ 

a   Aaama,  si  N.  H.  SSJ,  MS,  »l;  JoHnaon  j.  Coleman,  23  WU.  «2, 453; 

J»ll.  S  42^!. 

14  Consult  2  Blsb.  M.  A  D.  SS  314,  SlSi  Earlv  v.  Homans,  18  How.  Gin; 
Bk'hardionc.  T<ibin,4ACal.3l:  Fry  v.  Bldwell.7'1  lIl.SHi!  Mercditbc. 
CIiam:ey,  Mind.  4B6i  Kulenfr.ina,  B3  Ind.  *fi7:  Louijbrli^(a  r.  Huiitina- 
ton,  M  lud.  293;  Pierce  v.  butters,  21  Ksn.  l£4jTliomi>90ti  r.  HIkkIii- 

Auder9on.lOMaag.iai;CIUlettT.HeedbaDi,'3TUlcb.l43i  Smltbc.  Wflld) 

la   See  Sialtb,  3  Swab.  &  T.  213;  Hucbabaf ,  3i  Xei,  m. 

§  339.  Bfect  of.— Notice  by  sumtoonsi  or  publica- 
tlon,2  as  Tequired,  If  tbere  is  no  appearance  oc  defense, 
glvea  tbe  court  jurisdiction  to  enter  a  default,^  take  testi- 
mony ex  parte,*  and  grant  the  divorce  in  accordance  with 
til e  statutes.'  Suclidlvorce  will  be  valid  witliin  tlw  State,' 
thougli  not  always  in  all  respects  valid  exteriihitlally.'' 
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Actual  aerrioe  of  fiipooepp  giines  the  courls  jncisdiction  over 
the  defei^dant,  aod  the  jlght  to  pass  a  pessoaal  deoree 
against  kim  which  "v^l  he  ey^yirhore  ^aUd,^  hat  whether 
it  slUo  g\wQB  jurisd^ctioiL  to  dMt^ve  ji  aoa^Qmiciled  de- 
fendant's status  is  doubtful,  since  such  jurisdletion  be- 
longs  properjiy  totbe  State  of  liiis4oixiicile;>^  .«till  a  divorce 
granted  in  favor  of  a  dumicUed  c<MJ»plai&aot  against  a  non- 
domiciled  but  duly  summoned  defendant  would  probably 
he  held  valid  ev,erywhei;e  by  opmgijjy.^®  Publication  gives 
no  personal  ^urisdiotaon  at  all;  ^  when  the  defendant  has 
iiot  been  duly  summoned^  no  personal  .decree  can  pass 
against  him,^  and  the  fooudrt  »ean  act  ^onJy  on  the  rem,^  and 
dissolve  the  m^riiage  iStatusof  the  psM^ty  or  parties  don4- 
ciled  within  the  State.*^^  Whether  a  divorce  obtained  on 
publication  may,  as  43ther  equity  4eorees,  be  suhsequently 
reopened  by  a  de£«nd«Dit  who  h«d  no  aotoi^l  notice  is  dis- 
puted.^* 

1  Ante»iS31. 

2  Ante,  ^239. 

3  Welch,  16  Aril.  537,«28;i»o«f,  IS  840, 341. 

4  See  Yiser  v,  Bertxwia*  M  Axk.'267, 278, 382;  p0si,  $i  IMMtf2. 
6  ilnto,  §§  214, 216. 

6  StaQdriOg^*  Zl,Q%.  ffiS^^^  MQFaiiamia,40  J(na.ia8,460;  ante,  SS  301* 

217. 

7  Jflte,SS  201, 212-223. 

8  Harrison.  20  Ala.  629,  617;  Sllison  v.  MBrtin,  83  Mo.  57S,  578;  .anU$ 
S217a. 

9  People  9.  Baker,  76  N.Y.  78, 85, 86;  CoQl^d6  Wis.  000, 1,4  N.  W.  Bc«v 
83, 86-38;  a«fe,SS216-m  -      -v.  •,  — ^ 

10  Itoughty,  28  K.  J.  JSq,SSkf  996}  ^mf^^  201, 217-9^ 

11  Ellison  0.  S^tartln,  53  Mo.  675, 578;  4mt^  S  J)17  a. 

12  Gamer,  56  Md.  127, 128;  ante,  S  217  a. 

13  Beard,  21  Ind.  Ji21, 928;  ante,  $  ^IZo. 

14  Cook,  56  Wis.  000, 14  N.  W.  Bep..33, 35,  j^,  4lj  ante,  U  SOU  217 a. 

15  Pro:  Lawrence,  73  HI.  577,  581;  Smith.  20  Mo.  166, 167.  Contra: 
McJv^n,  3  lud.  SO,jaiGiU[atli.  20  Iowa,  m  227;  Iidwla,  OASaii.  Ul, 
l94;O^oimeU,1019eb.390,89£   Se^poetAfSa-^  ^^ 
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CHAPTEK  XSXVI. 


IMS.    Crois.billa, etc. 

§  340.  In  genaraL— Whes  a  biin  baa  been  duly 
filed,  and  notica^  tias  been  duly  given  the  defendant,  be 
niiould  appear  and  file  bis  answer,  demurrer,  or  pleas.* 
But  as  tbe  State  is  a  party  to  tbe  suit,'  no  diTorce  will  be 
granted  tbrough  tbe  default'or  oonsenfof  the  defend- 
ant, or  without  due  prooH  of  a  ottse  entitling  tbe  com. 
plainant  to  relief.^  Tbe  answer  need  not  usually  be 
Bworn  to,9  and  is  not  by  itself  effective  as  evidence.^  It 
may  deoy  some  essential  allegation  of  tlie  bill."  or  set  up 
tlie  defense  ^  of  connivancegi^  oollusion,'*  condonation,'" 
recrimination,"  or  delay,"  and  may  join  as  many  de- 
fenses as  tbe  defendant  desires  to  make-i^  It  may  also 
take  tbe  form  of  a  cross-bill,"  Tlie  answer  if  incomplete 
may  bo  amended,  and  new  defenses  set  up,^  and  prob- 
ably, even,  all  the  defenses  may  be  proved  under  a  gen- 
eral denial.'l  The  answer  of  a,  tbird  party*'  must  eonflne 
itself  to  the  charges  directed  against  bim.^  Tlie  practice 
of  ecf  lesiaBtical  and  chauoery  courts  is,  as  far  as  is  con- 
Bis  tent,  followed." 

1    PlnknBT,<OreeDo,J24,328;flnH,SSa30-iJM. 

9   Orrofe.'l  Hau.  341.'  See  AUeD,  Hemp.  G^.99;  MoTlor,  i:  Ala.  Q^O, 

Ferry.SBnrb.  Cli  iS9,  isa,  ZSU;  tinits,  1  I^aig«.  U,  W;  mchiaoaa,  li 
Terg. 343, Uij;  Wrlgtil.elei.  3,19,9). 

<    Peopie>.Siii>elI,UUlah.Hr,33T,9eOiaMa,S3iT. 


I   Uoue[,19A:a.313,]tIiHiigtieii,]9A]a.  307,31 


i  ,1 


i^ 
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1918:  Neb.  C.  L.  1831,  p.  253,  S 10;  Mailer,  1 N.  J.  £q.  386, 388;  Decamp,  2 
N.  J.  £q.  294,  2jU;  Suiuh,  4  Paige,  9i,  US;  Perry,  2  Baru.  Cli.  285, 2tW,  2d3. 

10  Blchmond,  10  Yen;.  343, 348;  Latham,  30  Gratt.  307, 314.  See  Kil- 
bourne  v.  Fitiid,  76  Pa.  at.  iA,  1J5;  supra,  u.  8;  post,  344. 

11  Moorsom,  3  Ilagg.  £cc.  87, 5  Bag.  £cc  2d,  30;  ante,  §  291. 

12  Ante,  %2M. 

13  ^/ife,  S§  207-301. 

14  iln/e,§§  302-306. 

15  iln/e,§§  307-312. 

16  ^71/e,  §§  313-317. 

17  iln«;.§§  318-320. 

18  All  defenses  are  consistent.  See  Forster,  1  Hagg.  Const.  144,  4 
£ug.  £cc.  3od,  3oi^;  an^e,  S  2j)1. 

19  i>(><^§343. 

20  Strong,  28  How.  Pr.  432, 434;  ante^  §  224. 

21  Backus,  3  Me.  136;  a$Ue,  S  295. 

22  .dn/e,  §326. 

23  Monroy,  1  Ed w.Gh.  382,385. 

24  .<lnt(;.§§  224-226. 

§  341.  Effect  of  default^A  default  settles  the  di- 
vorce suit  as  against  tlie  defendant,^  but  not  as  against 
the  State,*^  and  therefore  does  not  entitle  the  complainant 
to  a  divorce.^  Thus,  after  default,  the  defendant  cannot 
claim  alimony  or  costs,^  or  oppose  alimony  or  costs,^  but 
no  divorce  can  be  granted  without  proof ,8  and  the  defend- 
ant even  after  default  may  be  present  at  the  taking  of  the 
proof  and  cross-examine  the  witnesses.^  If  by  the  proof 
no  cause  for  divorce  is  made  out,^  or  if,  though  a  good 
caused  is  made  out,  a  good  defense ^^  also  appears,  no 
divorce  will  be  granted.^  But  though  a  court  may  take 
off  a  default,^  and  though,  if  there  be  a  general  denial, 
any  defense  may  probably  be  proved,!^  while  a  default 
exists  the  defendant  cannot  introduce  any  evidence  save 
as  amicus  curioB.^^ 

1  Scott,  17  Ind.  309, 311. 

2  Viser  v.  Bertrand,  14  Ark.  267, 378, 282. 

3  Fhelan,  12  Fla.  449, 453. 

4  Scott,  17  Ind.  309, 311;  Bouse,  47  Iowa,  422, 424;  Perry,  2  Barb.  Cb. 
285,288. 

5  Graves,  2  Paige,  62, 63. 

6  Welcb,  16  Ark.  527, 528;  ShilUnger,  14  Bl.  147, 150;  ante,  S  340;  i>o«f» 


S  342.    ESeat  of  oouBent.^Uarriage  ix  no 

coulract  to  be  ilissolveil  by  luutunl  cooaenC;' 

alatus  controlled  by  the  State,^  and  diSfoluble 

spuciiied  causes,^  wbicb  must  be  p 

oF  divorce  is  gcaated  pro  eonfeM'  uoa 

fKudauc;*  the  State  iaa  party,' a  d   ta 

only  after  full  proof."   Ou  matters       sr 

vitb  tlie  marriage  status,  but  c 

tlie  parties  may  stipulate,'  and  i 

posit i ou  1"  or  collusion.u  tbe  oou     w      g 

ktioua  effect.'^    Tlimigh  an  agrs  m 

snit  canuot  be  enforced,^  and  Ih     g  tc 

a  defense  raises  a  presumption  o 

enplaineil,'*  the  defendant's  mec  to 

expressed  willingueas  for  a  dei. 

siun.    Mere  consent  has  on  th    w  ni 

etiect  as  default."    The  parties  m  m 

consent,"  for  the  coinplainant  h  g 

any  offense.'" 


13  Uli^b.  2) 


ale.  ES  \b- 


%   Harmau 

■.Mil 

K2U,! 

»Ala.at7, 

assti 

tftS. 

.... 

.IttSe 

T    Siultb,! 

PBlge,  432, 
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9   ^n<0,  SS 182-192. 

10  Klrby,  1  Paige,  565;  Anon,  ft  How.  Vr»  306;  pott,  S  375,  n.  39. 

11  ^fi^e.S§  302-906. 

12  See  Stanes,  L.  B.  3  P.  D.  42, 44;  Hooper,  3  Swab,  ft  T.  2SA:  Stilson, 
4b  Coim.  1.5;  McCarthy,  36  Goaa.  1774  Moon  r.  Ba«m,  58  lad.  194; 
Ctoow  V.  Goukl,  74Me.>(0,544;  Adams,  2!5  Minn.  72:  Spet^  v.  Daus- 
inou,  7  Mo.  App.  165;  Baggett,  <»  Paige,  609;  van  Order,  8  Hun,  315. 

13  Barnes,  L.  B.  1  P.  ft  D.  505, 607, 508;  Muclcenbiug  v.  QoUer,  29  Ind. 
139, 141 ;  it  is  collusion :  ante,  SS  302, 308. 

14  Leavitt,  13  Mich.  45S,  456. 

15  Harris,  4  Swab,  ft  T.  232, 238. 

16  Hant,49L.J.M«LGa8.»,». 

17  See  ante,  S  3^1. 

18  Wilson,  14  Sim.  405;  MoiPavt^,  86  CkHm*  IH.    See  post,  SS 106, 410^ 

19  iiitte,  $§  3P7-312, 321. 

S  343.  Crosft-'bflltf,  ete.-'The  defendant  may  not 
only  deny  the  allegations  of  the  hill,  or  confessing  them 
set  up  special  defenses  in  ayoidance,^  hut  may  also  in 
many  States  giye  his  answer  the  character  of  a  cross-biU,^ 
and  setting  up  tlie  proper  allegations,^  pray  for  a  divorce, 
etc.^  A  cross-bill  must  allege  the  grounds  of  complaint 
^th  the  same  particularity  required  of  a  bill,^  and  must 
also  allege  jurisdictional  facts;  <}  though  the  latter  proposi- 
tion has  been  denied  J  and  in  some  States  a  non-resident 
may  on  a  cross-bill  obtain  a  divprce.^  A  cross-bill  may 
set  up  matters  occurring  since  the  filing  of  the  bill, 9  but 
the  bill  must  also  be  answered. ^^  If  the  bill  is  dismissed, 
the  cross-bill  may  nevertheless  be  prosecuted,^^  though 
this  has  been  denied.^  A  cross-bill  should  in  its  turn  be 
answered.  18  The  practice  of  equity  courts  is  usually 
followed.!* 

1  Ante,%m, 

2  See  AUen,  1  Hemp.  58,  49;  €k>althiu»t,  53  C^l.  2^.240;  Owen.  54 
Oa.  526,  5J7:  Ghestuut,  88  Ul.  543,  51;);  ArmHtroiig,  27  lud.  Ib6,  188; 
8toner,9  lud.  505.  506;  Wilson,  40  Iowa,  *M238;  B^res,  16  N.  J.  Eu. 
275, 276;  Leslie,  II  Al>b.  Pr.  N.  S.  3U,  316, 317;  Leaeuar,  31  Barb.  380, 3J3. 

3  Coulthurst,  58  Cal.  239, 240;  ante,  %  331. 

4  Chestnut,  88  lU.  548, 549 ;  ante,  §  332. 

5  Moores,  16  N.  J.  £q.  275, 276;  Jone?,  18  N.  J.  £<!•  38,  34;  Bwrr,  % 
Edw.  Ch.  448;  ante,  S  316. 

6  Coulthurst,  68  Cal.  239, 240. 

7  Leseuer,  31  Barb.  330, 333. 


CHAPTER  XXXVU. 


I 


Abt.  r,   nbokssitt  a: 


Articlb  I.— Necesbity  Ann  Natdre  of  Phoof. 


i34».   NiaceUaaecHU. 

g  344.  NeceBslty  of  proof.— No  dlTorce  < 
giaDted  on  tbe  mere  pleadings, i  by  default,'  or  1 
gent;'  in  nil  casea  the  gromids'  tor  divorce  must  b 
factotily''  proved,"  and  tlie  confessionH,'  or  teatimony  '  of 
tlie  parties,  evuu  if  admi^ible,"  must  usually  ba  cortob- 
ora-ted-i"  Tliis  waa  the  rule  by  tlie  commou  lawH  aud 
ttie  canon  law,'*  and  la  moat  States  is  tlie  rii 
liabed  by  statute.'*  Not  only  tbe  grounds  for 
but  alHO  the  juriadictioDul "  facts''  aud  the  u 
mual  be  duly  proved-" 

I    Sclunldt,29N.J.fii|.4»,497- 

!   Welch, ]GArk.«21,a-S;  iui/e,SMl- 

1   Stafford. llTex.in, US:  oiUcSM:. 

4  Vai..»ci\.Mr,iXt  foii,iixt-asr. 


t   wmUnis,L.Il.lP.  *  D.  ai,  31:  Evans, 
>;1pr,  I]  Al».  ILII.  US;  HtubeStll  Ala.  W1, 

kui,12Fia.t4»,Ul;  'SliUUuger,  14 lU.  W,  11 
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Scott,  17  Ind.  309,  311;  Stlbbins,  I  Met.  CKy.)  476,  478;  Robinson,  16 
Mlcb.  79:  Ti*ue, 6 Minn. iM^m, 465;  Tate,  Wn.  J. Eq.  55, 56:  Falraer,  1 
Fake,  276, 277;  Mansfield,  wrigbt,  284,  285;  Kilbourne  o.  Field,  78  Fa. 
St.T»4, 195;  Richmond,  10  Terg.  343, 345, 346, 344;  Sheffield,  3  Tex.  79, 82; 
Matthews,  41  Tex.  331, 333;  Latham,  30  Gratt.  307, 312;  BaUev.21  Gratt. 
43,  »0. 

7  Post,%Z47, 

8  Fost,iZi9. 

9  Evans,  41  Cal.  103, 107. 

10  Compare  Billings,  11  Pick.  461, 462,  and  Matchin,  6  Fa.  St.  S32, 337* 
338.    See  post,  $353. 

1 1  GoUet's  Case,  2  Mod.  314,  Jones,  T.  213, 2  Bish.  M.  &  D.  S  240. 

12  Gibs.  Cod.  445;  Gabbe  v.  Garston,  Milw.  529, 537;  Burgess,  2  Hagg. 
Const.  223, 4  Eng.  Ecc.  527, 529;  Betts,  1  Johns.  Ch.  1»7, 199;  2  Bish.  M.  s 
D.  S  241. 

13  See  Rev.  Statutes  of  Ala.  1876,  S  2689;  Ark.  1874,  §§2200. 2201;  CaL 
Civ.  C.  1881,  §  130;  Conn.  1875,  p.  188,  §  3;  Ga.  1873,  §  1716;  111.  1880,  p.  4i3, 
§!i8,9;  Ind.  1881,  §  103.9;  Iowa,  1880,  §2222;  Kan.  1881,  §4183;  Ky.  1881,  p. 
624,  §  3;  Md.  1878,  p.  481,  §  16;  Miss.  1880,  §  1161 ;  Ohio,  1880,  §§  5695«  5697; 
Tex.  1879,  § 2863;  Va.  1873,  p.  851,  §  9;  W.  Ya.  1879,  p.  496,  §  8. 

14  ilnte,§§  212-223. 

15  Majors,  1  Tenn.  Ch.  264, 265;  post,  §  355. 

16  Zule,  1  N.  J.  Eq.  96, 99;  ante,  §§  124-137;  post,  § 354. 

§  345.  Sufficiency  of  proof.— A  suit  for  divorce  is 
a  proceeding  sui  generU.^  While  it  may  partake  of  the 
nature  of  a  chancery  suit,^  it  is  also  ecclesiastical,^  and  is 
therefore  in  strictness  neither  a  civil  suit  ^  nor  a  criminal 
prosecution.5  The  rules  of  evidence  in  divorce  cases 
are  therefore  not  well  defined.^  Not  only  are  all  causes 
for  divorce  offenses  against  the  State,  which  is  a  party  to 
marriagej  and  many  of  them,  such  as  adultery.s  cruelty  • 
(assault  and  battery),  crimes,  but  the  results  of  a  divorce 
are  far-reaching,  in  that  they  affect  offspring  lo  and  society 
at  large.^^  The  party  charged  with  a  matrimonial  offense 
must  be  presumed  innocent  until  proved  guilty;^  the 
burden  of  proof  is  on  the  complainant  to  establish  his 
case^  by  a  preponderance  of  proof, i*  and  even,  it  has 
been  held,  beyond  a  reasonable  doubt,!^  according  to  the 
rule,  that  **  if  the  commission  of  a  crime  is  directly  in 
issue  in  any  proceeding,  civil  or  criminal,  it  must  be 
proved  beyond  a  reasonable  doubt."  w  The  proof  must 
therefore  in  all  cases  be  full,  clear,  and  satisfactory ,^7 
and  the  graver  the  offense  charged,  the  stricter  la  the 
proof  required.18 


1   Hannlea.SMo.  App.43].  IM;  Fheliui,  13  FU.419,  tM;  StaHord,  41 

i  I^lhaai,3(i  Gratt.WT.mi  ai)M,S2*J<. 

3  Hea(l,3Kelly,lUl,l!4,3D4i  iiDM,S224. 

4  UasulmBn.llIaiL  1K,ILI. 

5  GbeatuDt.eaSLMa.UIl;  Smltb.SOreg.lea.lSS. 

«  S  Blah.  M.  &  D.  a  J7I-3T9.  CoouilC  Evans,  I  Ham-  Const.  M,  i 
Bw.  Ba:.  JW.  ai*i  Dillon,  a  Curt  e™.  h>,  1  IS;  N..  3  S>viib.  ±  T.  m.  -m; 
BuiilieB,  44  AkB.  BW.  TU4;  Ca^e,  17  Oil.  fi:)3.  bua.  Mlj  Heuderson,  Sd  ill. 
M^l;  McFiirliuid.4IIIucl.4%4iiO:  BeickDuna,  \i  N.  J.  Kg.  in,  AM; 
Ponoi:k,TlM.V.  IIJ,  142;  Bmltli,  A  Orel.  1811,  imf:  Frleua.  VTriKbt,  ea!!, 
«Mi  Jidinon[l,eiF>.SC.b2,2Hi  UBtcKln, U  Pa.  BC,  3>2,  836;  Wutier  d. 

a    Jn(e,  SS  IM,  241-2M. 

»  Evans.  1  Eagg.  Const  39,  i  Eag.  Ece.  310,  ]]].    See  Eilmond,  )T 
10   Illal[E,TDm.6l8,6;>0;psi(,SS40<M<n.4M.4». 

14   CheslDDt,  BSni.  MS,  MO;  Henderson,  es  111.  m,  Tal;  Carter,  oi  111. 
K   SCephen's Evld, art. M.    SeeBarKne.  Tliampson,4SIo«a,30.ll; 


g  346.  Proof  and  allegations.— Tb a  piooi  must 
correspond  witli  the  allegationa.i  Proof  ■without  allegii- 
tloas  ^  i3  worth  no  more  than  allegations  without  firoof  .* 
Nil  cause  for  divorce  not  cliarged  in  the  bill  *  is  in  issue 
or  may  be  proved;'  but  whether  the  Bpecial  defeases 
may  be  proved  under  tlie  general  issue  is  doubtful.'  It 
is  not  sufBci«nt  that  a  court  sliould  be  morally  convinced 
of  tbe  guilt  of  the  defendant:  it  muBt  be  satisfied  that 
Bnoh  conviction  is  founded  on  legal  evidence  applicable 
to  legal  charges.''  Thus,  proof  of  adultery  with  A  is 
valueless  under  an  allegation  of  adultery  with  B;» 
proof  of  cruelty  by  infection  with  veneral  disease  is 
valueless  under  an  allegation  of  cruelty  by  striking;^ 
and  BO  with  the  other  al legations. lo 
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1  HQ18*  18  N.^.  14.  44fr  4Mi  WAgkt»  6  Tez.  »«  19^  AiM,  S|  2«5,  289, 

272, 278. 

2  McQueen,  82  N.  C.  471, 473;  For,  18  Ired.  90, 91k 

3  ^nto,$344. 

4  ^n/e,$S  330-335. 

5  Johnson,  4  Wter.  135^140; 

6  jlA«e,^SS294^ad5,340<=343.    fie^Uffria^B'lM.nSim. 

7  Caton,  13  Jur.  431,482, 483. 

8  &eat8r26  L.  Jf.  Mat.  Caa.  189,  n.;  mUet  S 345;  post,  $^ 

9  Squired,  3  Swab,  ^k  t.  641, 5^;  12'We^.  B.  1028^:  mUe,  S  ^;  poti, 
$-356. 

10  Consult  ante.  SS 144, 244, 245, 258,  259,  271,  272,  277,  278,  281,  291,  900, 
805,311,316,331,340. 

§  347.  G<Hif6tfsion».-^A  dhr<»«o^  osmaot  be  granted 
by  consent;  ^  the  State  is  ever  on  the  watob-  to  prevent 
collasion,3  and  looks  with  suepicionon  proof  which  miglit 
be  easily  MantifactuYed.*  ThteiMfore,  in  some  Stated  by 
statute,^  in  others  by  the  settled  p^ctice,^  ho  divorce  will 
be  granted  on  the  defendant's  confessions  alone.^  But 
v^heii  ^  eonif'essk>»  Is  fan,  edniidential,  relactanf^  free 
from  suspicion  of  coIlusion>  and  corroborated,  it  is  the 
safest  kind  of  evidence^?  Therefore,  in  general,  eoaf es- 
sions  are  evidence,  though  of  no  Weight  unless  cotrobo- 
luted.^  ^here  no  statute  prevents^  »  divorce  may  be 
granted  on  confessions  alone,  if  it  is  pialA  tbat^  tbere  is  no 
collusion.^  But  this  is  admitted  to  be  a  dangeroos  prao- 
tic(d.i<>    A  Confedsioii  Obtained  b^  f^aud  is  of  ho  Weight.^ 

1  ^^6,SS44. 

2  Ante,  %  827;  Blllfli&si,  11  Pick.  481, 482. 

8   Se6  Wmian^,  L.  ft.  IP.A  D.  99, 81, 85  "L.  ^.  ITai  Gtto.  8. 

4  See  Jld.  B.  0. 1878,  ]^.  481,  $  16;  OaL  GIt.  G*  1881,  §  12»;  a»f,  f  S4i» 
n.  13. 

5  Sed  Betts.  I  Jo&nii.  Ch.  197, 199;  Truis,  6  Minh.  458, 4iS3. 

6  Hughes.  19  Ala.  307, 312;  Hosier,  11  Ala.  620, 63t;  Woolfolk.tfS  Oa. 
661;  BuckboItz,24  6a.239,244;  Sttbbins,  lMct._(Xy.)4I6,478j  Billings. 
11  Pick.  461. 462:  Arnisfroufif.  'ii  MIsff.  27»,  288;  wBlte,  45  N.  H.  131, 122; 


Clntcb.  1  N.  i,  i:q.  474;  MiUer,  1  N.  J.  £q.  386,  388;  MUler.  i  N.  J.  Bq. 
139,142;  Uoev.  Doe,  1  Johns.  Gas.  25,  26;  Lyon,  62  Barb.  188,  141; 
Bralnard,  Wright,  SM;  LatlSiam,  30  Gratt.  307,  312;  RIohardBon,  50  Y t. 
119, 122. 

7  Matcbln,  6  Fa.  St.  332. 337, 338. 

8  Evans,  41  Cal.  103, 107;  cases  «tipra,  n.  6. 

9  Williams,  L.  R.  1  P.  A  P.  29, 81 ;  Boblnson,  1  SWib.  &  T.  362:  T1|W 
pet,  L.  B.  1  P. «  D.  54;  Le  Marchant,  45  L.  J.  Dlv.  D.  48;  Johns,  0  Qv 
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7le.^;  RobbLns,  m  Uu(.  IM,  lal;  Lfaii,  Gi Sarb.  1S9.  Ml ;  Matclilii.a 

10  Wimiuns,L.It.1P.AD.39,31. 

11  Derby.iLN.J.Eq.aa.lTiMUler.SN.  J.  Bq.  139,142;  CnUender, 
»s  Bow,  IT.  aw. 

g  348.  MiBoellaaeous.— fTidencQ,  if  relevant,  is  not 
excluded  on  account  of  ita  indelicacy  or  indecency.'  Al- 
tliougli  courts  may  not  refuse  to  conaiilar  details,  how- 
ever offensive  tind  diagusting,  if  they  become  necessary  in 
the  coLuse  of  investigatioa,  yet  they  slkould  always  re- 
quirothewiinesaea  to  be  examinad  in  a  spirit  of  dLie  deli- 
cacy, avoiding  vulgar  and  obEioene  language  ^  8o  a  wife, 
If  competeirt,  may  prove  eseesiive intercourse;'  itis  pub- 
lic policy  which  prevents  a  iiuahaiid  or  wife  from  proving 
non-aucesB.*  The  witnesses'  must  testify  to  faoEB,  not 
opinions'  or  conclusions,' though  the  court  may  ask  tlie 
benefit  of  their  opinions.'  The  opiuiuna  of  expccta  are 
admiAslble  in  cases  of  impotence"  and  insanity,'**  but  not 
in  cases  of  habitual  drunkennesa."  Depoaitiona  may  be 
given  in  evidence  as  in  other  cases.  ^^  The  declarationa  of 
a  party  may  be  admissible  as  part  of  the  Tee  gesta: 
thus,  those  of  a  wife  made  at  the  time  her  huaband  left 
her  were  admitted  to  prove  Ills  intent  to  desert  " 

I  MetvIn.MN.  H.SW,57(l;BaCoatn.Jonea,Cowp.IM,734;  ante, 
SW.  ltulaeaIi^lia,16Weeli.It.lOM. 

3  AbeiQ^tliy,  e  Fts.  ia,  U9. 

4  Connn.MN.  H.  wl,  imi  ciuunberiBin  c.  reojile,  23  N.  Y.  es,  sa. 
ten™.    S«a^U,I&«,l»°  ''™''  '"       "'"       "  ""1^ 

t  J><u(,»MMU. 

t  eaiaaron  i.filaM,  14  Ala.  M6.IU1;  Coic.  WhIHIeLd,  lSA1a,738, 
Mia.8t^,'ll4iMoKaglit'c.  Stale,  18'Ala.738"i4IiSliaaBid,3\ei; 

e    Crewe,  3  Hagg.  Ecc.  m,S  Ehk.  Ero.  «,  *T,  Slj  J  Blah.M.  *D. 

1«   Jnle.  i  eti  Ileal,  i  SK- 

11  Jku.  ilia; rail, iWi. 

12  Consult  HltcUen^  L.R.I  P.  AD.  INi  Uaeartney.  L.  R.  1  P.  d:  D. 
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&  T.65;  Cook,2  flwab.  <&  T.  60;  Fox,  25  Cal.  588.  590;  Ind.  R.  S.  1881, 
S  1041;  Goff,  1  Pick.  473;  Douglass,  38  N.  H.  323:  MUIer.  1  N.  J.  Eq.  386; 
Lattier,5  0hlo,.538:  Broiison,4  Jirewst.3.S4;  £lme8.9Pa.SC.  166;  isum, 
1  Yeates,  404;  Booth,  11  Vt.  2U6. 

13   McGowen,  52  Tex.  657, 665;  ante»  S§  133, 250, 272. 

Article  II.— Witnesses. 

S  3  9.  Husband  and  wife. 

S350.  CUldren. 

S  351.  Relatives,  servants,  friends. 

S  352.  Detectives,  prostitutes,  accomplioes. 

$353.  Number  of  witnesses. 

§  349.  Husband  and  'V7ife.— Neither  a  husband  nor 
a  wife  could  by  the  common  law  testify  the  one  for  or 
against  the  other  in  any  case,i  and  therefore  not  in  di- 
vorce cases; 2  such,  in  the  absence  of  statute,  is  now  the 
law  in  the  several  United  States.^  Statutes  which  pro- 
vide that  no  one  shall  be  incompetent  from  interest 
do  not  affect  the  incapacity  of  husband  and  wife,  for  this 
depends  upon  public  policy;*  but  a  contrary  view  is  not 
without  authority .6  Statutes  may  remove  the  incapacity 
wholly  or  partially:  thus,  one  may  allow  the  parties  to 
testify  in  all  divorce  cases,^  or  in  all  cases  if  corroborated,^ 
or  in  cases  where  the  defendant  appears  or  is  summoned,^ 
or  in  cases  specially  named,  as  where  the  ground  charged 
is  cruelty  or  desertion,^  or  in  all  cases  except  where  adul- 
tery is  the  ground  charged.  i<*  The  parties  may  be  compe- 
tent and  yet  not  compellable  to  criminate  themselves;  ^^ 
and  iudependently  of  statute,  confidential  communica- 
tions between  the  husband  and  wife  are  privileged,^  and 
as  in  the  case  of  confessions,^  a  divorce  will  rarely  be 
granted  on  the  uncorroborated  testimony  of  the  parties.^* 
In  England,  the  husband  and  wife  are  fully  competent, 
but  neither  is  compellable  to  testify  to  his  or  her  own 
adultery.  15  In  Georgia.i^  New  Jersey,"  and  New  York," 
they  are  competent  except  where  the  charge  is  adultery. 
In  California, w  Iowa,20  and  Ohio,2i  they  are  competent  if 
corroborated.    In  Pennsylvania,^  if.  the  defendant  ap- 
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pears  or  is  Bummcned.  In  Verm  fin  r,^  if  llie  clmrgp  is 
cruelly  or  deaertion.  Ju  CoanocliciLt,'^  Illinois,-"  Iiiili- 
ODa.=«  Kansas,!'  Mnine,'-s  WassauliusetB,*'  HUnn^soia.s' 
Missouri,"  New  Hainpsl.irB  « -West  Virginiii.'a  and  \Vis- 
coDsin,"^  tiiey  are  colupetcnl  tritlioat  limiCatioa.  But  ia 
Alabama.*',  ArfcsnsaB,E6  Louistana.O'  Maryiand.ss  Miclii- 
gan,®  Mississippi,*'  Texas,"  and  Virginia,*^  tliey  arc  not 
cODipetent  at  all,  except,  perliaps,  to  admit  ibe  marriage.'^ 
TliiB  law  does  not  apply  to  suits  for  detlaring  Toid  a  void 
tnarriage,*''  or  probably  10  suits  for  avoiding  a  voidabia 
marriage,'!'  because  In  sucti  cases  tlie  partita  are  not 
really  liusband  and  wite.^ 

1    SeeHIIIer».WlllUnisoti.9Md.:i9,232. 

9   ADan.fi8Jitlra.lS.l8i  Turpluii.Sl>l«,UM<J.«n,rMn. 

4  Dvelly,  43  Me.  JTT.  UOt  Aiio:i,  3  '■  HIM.  It.  IB:  Ityra  t,  Srntp.  ST 
Mln.SU;  Comiu.UN.H.gnT.uet  Rlaffun].4l  Tvi.  111,118;  MsucUes- 
ter,  -a  Vt.  WH,  «H.    See  Suiuiicr  r.  CDDk,  M  Ala.  frll. 

i   Uerrlamc.  nsrtfard,9>Coun.Ul,3ul!  BerlUi,G3Ho.Iil,  isa. 

«   eoetll.R.^-lBSD.p.BOe.SS- 

7   Bes  Csl.  Civ.  Cnde,  ISBl,  E IX;  Cgde  Fio.  S  1881. 


II    BroDson.SFbila. Ki- 
ll  Dnyer,»Ha.App.]7,21i.    SeeCaittello.  41  Gn.  ei},8l4!  Brnwii  r. 

IlDrtOD,67  Iiiil.  tn,4&;  French,  11  Gror,  loi,  188;  Ucrllniftillo.  lai,  laiii 

Moore,  tl  Mo.  IIB,  11^ 

U   Evans.  II  Csl.  103,  m,  IDS;  Uatthal,  4I>  Cat.  gi,  M:  Lorenz,  M IH- 
na,tT»;Jeutlna,e6I]1. 344, 3431  Auidronl,  33  N,  J.  ^.^0.02:  j>ullei>, 

M!P»liner,S2i4.  J.Eq.M,SOi  RenOl  N.  J.  W  Ml,  »33i  Mayer.  2" 
M.  J.Kq.Mft.249:  Woodworth.JlN.  J.  Eg.  Ml,  XK;  CnmnilugB,  15  ". 
J.Eq.  iH  142;  Winter,  7  PliUa-SW,  JIirfieTmaon,  IPlilU.^,  SS8; 
PllSlttpiilla.M,Wi  Fiatteiy,8Bl"a.St.h,S«i  ™(e,ja47. 
IS    ISA  [iy''ifi£jt''y  V=,  P  l^^"*'  *■  "'f  *i^  *  M Viet.  e.  ^; 

198. 

Ifl    Ga.R.0.  l873,S»S854.3fl.Wi  'Woolfolk.  63  Ga.  6S1,  SE;  C001I,49O'*- 
»8,3M;  Castella,4lGa.lil3,ei4!  UcIiitrre(i.Meli1ilin,4UOa.4.'J.4nl-^^ 
lSI7,p.S7H,  SJ2,  S;  unaflBcted  by  aetof  1880:  W*!!^'/"* 


K.  J.Eq.4,S;  Frana.SS  N.  J.^q.  483.  464:  Saniffoni.  33  N.J.  E<l-*^S' 
423:  DMKhtT.MN.  J.  Eq.  at,  Wi  Martll.SSK.  J.Eq.  298.  BS9:  P"ll^,5' 
WM.J.Eq.Ml.^i  Belton,MN'j.£ii.  44n,  4S1:  Tfit«,M^.  i.Ka-^S' 
M;  P»lmer.KN.J.Eq.8a,tOi  Reed,  sJ  N,  J.  Eq.  331,  saS;  Mayer,  ill  I"* 


M.  £  D,-»T. 
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J.  Eq.  240, 248:  Wdodworth,  12  K.  J.  Ea.  2it,  2R$  UOnUt,  IS  If .  J.  Xki. 

Its,  IM,  li>5:  Cummins,  U  N.  J.  £q.  138,  IVL 

18  N.  T.  Code,  1882,  SS  828, 831 ;  Chamberlain  v.  Peopte,  28 N.  Y.  85, 88; 
BbseU,  64  Barb.  826.  329;  Koe,  40  N.  T.  Snper.  1, 7;  Finn,  12  Hui,  199. 
But  see  Ueuuessey,  68  How.  Tr.  904, 906. 

1»  Cal.  Civ.  Code,  S 130.  Code  Fro.  S 1881;  tfatthal,  49  Cal.  91,  94; 
Evans,  41  Cal.  103, 108;  Baker,  13  CSl.  87. 

20  Iowa  R.S.  1880,  SS  3641,2232. 

21  Ohio  R.  S.  1870.  S§  6697, 6240, 5241 ;  Westerman,  25  Ohio  St.  SCO,  507. 

22  Vn.  Piird.  Dig,  1872,  p.  825,  S  19;  Flattery,  88 1^.  St.  27,  28:  Fyle,  10 
IMiila.  6<4.  «u  Broiison,  8  PhiU,  261;  Winter,  7  Phila.  969,  971;  Bteveii- 
Bou,  7  Phlla.  386, 388. 

23  Vt.  R.  S.  1880.  S  1006.  As  to  formerly,  see  Manchester,  24  Vt.  649, 
650. 

24  Conn.  R.  S.  187%  p.  440.  S  96,  i^movlnfC  Incapaci^  by  interest  ren- 
tiers husbatid  and  wife  competent:  Merriam  v.  Hartfora,  20  Coim.  954, 
363. 

25  111.  R.  S.  1880,  p.  506,  S  5;  Lorenz,  93  HI.  376, 879{  Jenkins,  86  111.  940, 
US. 

26  IiKl.  R.  fi.  1881.  ?^  496;  497,  »01;  Brown  V.  Norton,  67  Ind.  424.  425; 
Htitchaso!!  V.  State.  67  Ind.  4I9, 451 ;  not  formerly :  Morse,  25  Ind.  156, 161. 

27  Kan.  C.  L.  1881,  M191. 

28  Me.  R.  S.  I87I,  p.  438,  S  2;  not  formerly:  Bwelly,  46  Me.  377. 380. 

29  Mnnft.  P.  S.  1882,  p.  812,  S  31.  p.  S67,  S 18:  Robbins,  100  Mass.  150, 161; 
Foss.  12  Allen.  '.'6. 27;  much.  14  Oray,  186, 188. 

30  Minn.  R.  8. 1878.  p.  792.  §§  7. 10. 

31  R.  ^.  1879, 9  40IO;  Moore  v.  Wlngate,  53  Mo.  898. 409;  Berlin,  62  Mo. 
151, 153;  Moore.  51  Mo.  118. 120;  Dwyer.  2  Mo.  App.  17, 20. 

32  N.  n.  R.  R.  1878,  p.  531,  S  20;  Melvln,  56  N.  R.  569, 571.  See  Conon, 
44N.H.587,588. 

33  W.  Va.  Code.  1879.  p.  668  ▼;  Hill  v.  Proctor,  10  W.  Y*.  50, 89;  Boee 
V.  Brown,  11  W.  Va,  122,133. 

84   Wis.  R.  8. 1878,  S§  4068, 4072;  Hays,  19  Wis.  182, 189. 

35  Aia.  R.  C.  1876,  %  3053;  Sumner  v.  Cook,  51  Ala.  621. 

36  Ark.  Dig.  1874,  S  2482;  Funkhonser  v.  PQgne,  18  Ark.  297;  Korts,  98 
Ark.  119. 

37  La.  Civ.  Code,  1875.  S  2281. 

88  Md.  R.  G*  1^,  p.  751,  s  5:  Lebmn. 55  Md.  496. 608;  Turpin  v.  State, 
55  Md.  46*?.  475;  Hoffman  v.  Lorenz,  88  Md.  xl.;  Classen,  57  Md.  510; 
Miller  r.  Wtlliamson,  5  Md.  219, 232. 

39  Hamilton,  37  Mich.  603, 005. 

40  Anon.  68  Miss.  15, 18. 

41  Stafford.  4 1  Tex.  1 1 1, 117 ;  Cornish,  66  Tex.  861, 865. 

42  Va.  Code,  1873,  p.  1110,  S  22. 

43  Po8t,%2!>i. 

44  Lcbrun.  55  Md.  496. 608;  onfe,  SS  139, 199-141. 

45  Shafto,  28  N.  J.  £q.  35,36;  anfe,  SS  66, 138, 148-147. 

Matcaa. 

Moore  P. 

_      _     ''*Ala  'iOO* 

Bickenstrikcr  v.  State,  31  Ark.  2OT;  Johnm'WStiftte,  oroal  305;  Lth 
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1 

1 

1 


5  2Bish.M.&D.§280. 

6  See  Lockwood.  2  Curt.  Ecc.  281,  282,7  Enff.  Ei'^.  114,  115;  Saun^ 
ders,  S  Notes  Cas.  413,  417,  1  Rob.  Ecc.  649,  6&5:  D'Aquilar,  I  Ba^. 
Ecc.  773, 782, 3  Eiig.  Ecc.  829, 335:  Dillon,  3  Curt.  Ecc.  86, 102.7  Eng.  Ere. 
377;  Cioccl,  26  Enff.  L.  A  £q.  684,  613;  Hugbes,  44  Ala.  698,  764;  Ed- 
mond,  57  Pa.  St.  232, 234. 

;  7   Dysart,  1  Bob.  Ecc.  106, 127. 

I  8   State  v.  Nasb,  8  Ired.  35, 36. 

I 

§  352.    Detectives,  proatttutes,  paramours.— The 

evidence  of  a  person  who  has  been  paid  to  discover  the 
facts  he  testifies  to,  as  in  the  case  of  a  detective,  is  admis- 
8ible»  but  should  be  carefully  scrutinized  and  must  be 
corroborated.^  So  the  testimony  of  prostitutes  is  admit- 
ted, but  not  given  much  weight,  it  being  supposed  that 
one  who  will  sell  her  body  will  sell  her  word.^  And  so  a 
party's  alleged  paramour  stands  in  no  position  to  prove 
the  charge ,8  though  the  positive  denial  of  a  respectable 
person  alleged  to  be  the  defendant's  paramour  is  entitled 
to  considerable  weight.^  These  questions  arise  almost 
exclusively  in  the  proof  of  adultery.^ 

1  Anon.  17  Abb.  Pr.  48, 50. 51 ;  and  see  Cioccl,  26  Eng.  L.  &  Eq.  604, 
613;  Sopwith.  4  Swab.  &  T.  243;  Mosser,  29  Ala.  313,  314, 316;  Leary,  18 
6a.  696, 202;  Blake,  70  111.  618, 622;  Wells,  33  N.  J.  Eq.  4,  5. 

2  Cioccl,  26  Eng.  L.  &  Eq.  604, 618;  Anon.  17  Abb.  Pr.  48, 54;  Piatt, 5 
Daly,  2P5. 297;  Turney,  4  Edw.  Cb.  566. 567;  Banta,  3  Edw.  Ch.  295, 296; 
ante,  §  247. 

3  Consult  Oinger,  L.  B.  1  P.  &  D.  37;  Burgess,  2  Hagg.  Const.  223; 
Croft,  3  HaoTJ?.  Ecc.  310:  Fox>  25  Cal.  588,  590;  Leary.  18  6a.  696. 702; 
Lnrrison,  20 N.  J.  Eq.  100;  Doughty,  32  N.  J.  Eq.  32,34;  Hobby, 61  Barb. 
277;  Simons,  13  Tex.  558;  ante,  §  249. 

4  Slayer,  21  N.  J.  Eq.  246, 248;  ante,  1 247. 
.    6   .^nte.  gS  245-247. 

§  353.  Number  of  witnesseB.— Courts  rarely  deem 
the  testimony  of  one  person  sufficient  to  justify  the  grant- 
ing of  a  divorce,!  and  especially  in  the  case  of  testimony 
by  the  parties,^  corroboration  is  required.^  Still,  there  is 
no  rule  in  the  United  States,^  nor  now  in  England,^  like 
that  of  the  ecclesiastical  courts,  which  required  two  wit- 
nesses at  least  to  every  fact.^  The  equity  practice,  some- 
what colored  by  the  ecclesiastical  practice,  is  generally 
followed.^ 
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1  ^n/«,§§  844, 947. 350-352. 

2  ^n^e,  S349. 

3  Huj?bes,  44  Ala.  698, 704;  Evans,  41  CaL  103, 107;  Beid,  21 N.  J.  £a. 
331, 833 ;  Anon.  17  Abb.  Fr.  48, 64. 

4  Moyler,  11  Ala.  620, 627, 628. 

5  20  &  21  Vict.  c.  85,  §  48. 

6  2  Bisb.  M.  ft  D.  ii  281;  2  Burn.  Ecc.  Law,  238;  Evans,  1  Bob.  Ece. 
165;  Best,  2  Pbilllni.  161,  160;  Chilton  v.  Cberrv.  2  PbiUiin.  373,  385; 
Clarke  v.  Douce,  2  Phlllim.  335, 339;  Dalrymple,  2  Hagg.  Const.  54, 127: 
Oliver  V.  Heatbcote,  3  Add.  £c.  B.  35, 41. 

7  ^/e,S224. 


Abticlb  in.— Fboop  op  Specific  Allegations. 

S  854.  Proof  of  marrlagQ. 

S  355.  Proof  of  jurisdictional  facts. 

%  356.  Proof  of  causes  for  divorce. 

S  857.  Proof  of  defenses. 

§  354.  Proof  of  marriage.— In  diyorce  suits  mar- 
riage may  be  admitted,^  but  if  not  admitted,  must  be 
proved  ^  strictly,*  as  alleged.^ 

1.  Generally,  just  as  a  marriage  must  be  alleged,^  it 
must  be  proved.<^  Still  the  object  of  statutes  and  rules 
requiring  proof  in  divorce  cases  is  to  prevent  collusion  in 
making  out  grounds  for  divorce,  and  as  marriage  is  not  a 
ground  for  divorce,  the  reason  does  not  apply  to  it,  and  it 
may  be  admitted.?  A  contrary  view  is  also  held. 8  If 
there  be  a  default,^  or  if  the  marriage  be  denied,^*>  the 
marriage  must  be  proved.  If  there  is  no  marriage,  there 
may  be 'a  decree  of  nullity, ii  but  no  dissolution. ^2  a. 
valid  marriage  ^  must  therefore  be  proved  in  a  divorce 
suit  proper;  ^^  but  though  in  one  case  a  court  denied  its 
power  to  dissolve  a  valid  marriage  because  it  had  not 
been  celebrated  according  to  the  statutes  of  the  State,  ^^ 
in  general  it  makes  no  difference,  so  loDg  as  the  marriage 
is  binding,  where  ^  or  how  i?  it  was  formed.  But  a  mar- 
riage not  yet  formed — an  agreement  to  marry  ^8 — will  not 
suffice, ^^  nor  will  a  marriage  which  has  been  dissolved  by 
death,=*o  or  by  a  valid  21  and  total  divorce.^a  Still  a 
divorce  which  is  limited  only.^s  or  which  affects  only  th^ 


i 

I, 


( 


8  354  ineos  PBOOV.  8t8 

defendant,^*  or  which  is  invalid,*  lesve«  enough  of  a 
marriage  to  di88olve.26 

2.  Marriage  in  divorce  cases  2t  may  be  proved  by  di- 
rect evidence  of  the  celebration  28  or  the  eontract,^^  as  the 
ease  may  be;  it  may  also,  it  is  said,  be  proved  by  cohab- 
itation and  depute. «•  When  the  defendant's  sexual  in* 
tercourse  with  a  third  party  is  alleged  as  the  ground  iot 
divorce,  the  proof  of  marriage  between  the  complainant 
and  the  defendant  not  only  sets  up  a  status  to  be  dis- 
solved, bnt  renders  adulterous  3i  that  intercourse  which 
might  otherwise  be  lawful,*^  or  merely  fornication; ^  and 
since  when  one  of  the  parties  Would  be  retidered  crimi- 
nally liable  thereby,  a  marriage  celebration  will  not  be 
inferred  from  cohabitation  and  repute;^  cohabitation  and 
repute  is  not  proof  of  a  marriage  to  the  validity  of  whicli 
a  celebration  is  nectissary  in  a  divorce  rfuit  where  tlie 
charge  is  adultery .85  But  tliis  reasoning  does  not  apply 
to  the  charge  of  cruelty,  for  it  \n  not  the  fact  of  mftrrtagti 
that  makes  the  conduct  cruel.s*  Not  dofes  it  apply  to 
marriages  by  contract  ,«7  since  tbere  can  be  no  beitfeT  or 
more  direct  proof  of  such  marriages  t>han  the  mutual 
acknowledgments  of  the  partieft  that  they  are  marriett 
and  their  living  together^that  is,  than  oohabitation  anil 
reput«.»*  The  decision  in  Case*^  case  *  i«  thereforo  dlfti- 
cult  to  reconcile  with  any  principle,  since  a  marriage  hf 
contract  is  valid  in  Oa!ifomia.*<> 

3.  If  a  marriage  celebrated  at  a  certain  time  and  place 
is  alleged,  it  seems  that  evidence  cannot  be  intitxluced  to 
prove  a  marriage  by  contract  ot  a  marriage  celebrated  at 
some  other  time  and  place.^^ 

1  Harman,  16  HI.  85, 87;  infra,  n,  7. 

2  Gaest  o.  Mhlpley,  2  Hfl((g.  Bco.  SSH,  4  Enff.  Ecd.  MS,  M9;  inf*^  n*  6. 
8   MeUin,  2  Moore  P.  C.  O.  483, 496;  Wra,  n.  SB-40. 

4  Barn  am,  42  Md.  251, 296;  infra,  n.  41. 

5  Ante,  1 331, 

6  Best,  1  Add.  Be.  B.  411.  2  Eng.  EcC.  158, 160:  Quest  9.  Shipley,  t 
Haffg.  £cc.  321, 4  Eiiff.  Ecc.  5t8, 54»;  Hamerton,  2  Hagv.  Eco.  81,  4  Eoc. 
?^^-.H'  •'^i.^.'^F"^'  1  H^Kg. Ecc. 773, 3  Eng.  EccT^,  830;  MayheW, 
^Fhilllm.  11. 1  Eug.  Ecc.  IM,  3  Uaule  A  8.  3c6,  367(  Gatterall,  1  BoliI 


HLII,  i  Masi.  IM;  Maiwas,  1  Mass.  2¥),  Uii 

10.  L(I.  I4»i  Cooper.  I  OUo,  «nd  pL  ^,  Ml;  Wrlgbc,  li  Tei.  3,  lb; 

Foi.MCiH.fiM.SMiHamiMi.lSIll.M.eT;  FLun,  13  Hun,  SH.  aWi 
ticoi,  i  W.  Viu  4».  *»».    See  Moirla,  !1)  Ala.  m,  m;  Bm,  'i  Ha99. 

KcliDildt.  29  N.  J.  £q.  49S.  487. 


,  IN.  J.  Eq.H,M;  iiiFra,ii.«. 

proper  prayer,  anlc.  S332;  an  anporenl  m»iTlige  ati 


1tcCoU<ia^i,i  Ueiai..' ni,  luA'i  aaii 

14  ■■iapra.ii.S.    BuUeeHumaa.iem.  89,86:  1 

U  H»i]gue,IMaH.»0,MS. 

18  D'Agiillar,  1  Ha^.  Koo.  771,  a  Eog.  Em.  329, ! 

IJ  Irliuble, S rnd. 7ft, JSi  Goldbect,18N.  J.Eq. 


te.32.«l:aali,iiS 


a   Doi^hty,  a  N.  J.  Eq.  Ml,  27  N.  J.  Eq.  315;  pojl,  ti  41T.  J18. 
^  »    SeeslsoWebster.M  Iowa,  153;  Tarbell.  32  Me.  SM;  SlUnhPi),  SB 
Ue.  Ha,  913-»15i  SlUpfaen  d.  Houdlette,  M  Me.  447, 4X1;  Wrlghl,'^  iSieh. 

a   Astoproot  oC  nisii1%eg«>neraUf,8eeanle.sei24, 1S7. 

K   MflJlii.2M(»reP.ac.49a,4M;aiiM,ei3S. 

S   Goltlbeck,  18N.  J.Eq.  43, 43;  TTbnble, !  Ind.  78, 79;  onCt,  S13S. 

3«  »<irrla,»Alit.I<n,112;  Buiiu.iaFl-i.Svg.SSO;  Hbdhwi,  16  III.  M, 
«,  U;  HouKt,  ftOUio.KIB,  Ml;  WclRlit,  B  Tex.  3. 1»;  HltFtaell.  11  Vt.  IJ^i 
Hilclicui,  2  W.  Va.  m.  438,  4311;  anlr,«  13li.  BometUuea  slatiileH  uiw 
Tlile  for .lucti  proof:  ante,  » 137;  nl.R,  S.  IS8i),p.423.SSS,g;  H.a.R.8. 
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U   Jnop9,48Md.3«l,403;an((,Sl»,l^(. 
n    ^lc,SiS8,121l,132,138. 
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38  See  Taylor,  9  Paige,  611, 616^617;  Trimble, 2 Ind. 76, 79;  ante,i%  129- 
132. 

39  Case,  17  Gal.  598. 

40  Ante,%H. 

41  See  Bedgrave,  38  ^d.  93,  98,  99;  Bamum.  42  Md.  251,  296;  oiif«, 
i  135.  Such  a  marriage  was  alleged  in  Case,  17  Ciai.  598.  But  see  Turn- 
malty,  3  Brad! .  369, 370. 

§  355.  Proof  of  jurisdictional  facts.— Kesidence 
according  to  law,^  and  all  other  facts  necessary  to  give 
the  court  jurisdiction,^  must  be  duly  proved*  by  the 
complainant.^ 

1  ^n<e,S8216,223. 

2  ^n;e,  §§21^223. 

3  Bennett,  28  Cal.  599.  602;  Powell,  53  Ind.  51S,  516;  Oreenlaw,  12 
N.  H.  200, 202;  Goldbeck,  18  N.  J.  £q.  42;  Majors,  1  Tenn.  Ch.  264,  267: 
Hare,  10  Tex.  355, 358. 

4  Ante,iZ45, 

§  356.    Proof  of  causes  for  divorce.— A  good  cause 
for  divorce  must  be  duly  proved. i    When  want  of  age  2  is 
the  ground  alleged,  the  party's  age  may  be  proved  as  in 
other  cases;  the  proof  may  be  direct  evidence  given  by  a 
party  present  at  the  birth,  as  a  physician ;8  or  indirect,  as 
in  the  case  of  other  questions  of  pedigree.*    The  party, 
if  otherwise  competent,^  may  prove  his  or  her  age  as  a 
matter  of  pedigree. <^    So  age  may  be  proved  by  the  entries 
in  the  physician's  register  if  the  physician  be  dead,^  or  in 
a  family  record  book,^  such  as  a  Bible,^  or  in  the  public 
records;!®  but  a  witness's  opinion  as  to  a  party's  age, 
derived   solely  from  his  appearance,  is  not  evidence.  ^^ 
Want  of  mental  capacity  ^^  is  proved  as  in  other  cases  by 
experts,  18  or  by  ordinary  witnesses,^*  who  may  both  tes- 
tify as  to  facts,  and  give  their  opinions  founded  on  their 
own  observation ;  15  and  an  inquisition  of  lunacy  is  prima 
facie  evidence  thereof. ^^    Want  of  physical  capacity  i^  is 
usually  proved  directly  by  evidence  of   the  imperfect 
structure  or  diseased  condition  of   tlie   party's   sexual 
organs;  18  or  indirectly  by  evidence  of  the  absence  of 
normal  connection  after   due  trial. ^^    The  parties  may 
probably  themselves  testify  as  to  ineffectual  attempts  to 
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consummate  tlie  marriage, '»  and  medical  experts  are 
commonly  called,  wlio  after  examination  testify  as  to 
tlie  state  of  tbe  parties'  oi^ns.  and  if  tliey  aie  diseased, 
wbetber  a  cure  is  possible.^'  Tbe  oourt  may  compel  tlie 
parties  to  allow  inspection. ^^  CoDsanguiuity  and  affiu- 
ily^Sare  proved  directly,  or  as  oilier  matters  of  pedigree." 
An  existing  marriage  ^  must  bo  strictly  proved.^'  What 
error,  fraud,  and  duress  affects  tlie  validity  of  a  marriage 
is  a  question  of  law;^  tlie  facts  nre  proved  as  in  otlier 
caseH.^s  Adultery^  is  an  offenaa  of  darkness  and  se- 
crecy,^ and  besides  being  a  crime,"  ia  considered  tlia 
most  grievous  matrimonial  offense;^  tlierefore,  while  it 
may  be  pioTed  by  circumstantial  evidence.^  this  evi- 
dence must  be  clear,  and  must  almost  exclude  a  reason- 
able doubt."  Opinions  as  to  tbu  commission  of  adultery 
ate  not  evidence.'^  Desertion''  is  very  different  from 
mere  separation;"  one  party  must  appear  to  liavu  left 
tbe  otber  Intentionally ,^9  without  any  Hxed  idea  of  re- 
Burning  cobabitation,*^  without  the  other  parly's  con- 
sent,^ or  justifying  conduct 'l  and  to  have  continued  that 
intent  and  the  separation  for  tbe  period  limited  by  the 
statute.'^  Cruelty**  may  be  to  the  body"  or  to  tlie 
miud,^  and  it  must  render  tbe  cobabitation  of  tbe  parties 
unsafe  or  unbearable,  so  that  not  only  tbe  acts,  but  tlieir 
actual  or  probable  effect  on  tbe  complainant's  body  and 
mind  roust  be  proved.**  What  habitual  drunkenness  is,*' 
is  a  question  of  law;  the  witnesses  testify  only  to  particu- 
lar facts.**  Refusal  to  support"  is  no  ground  for  difforoB 
unless  the  husband's  ability  is  at^Qrmatively  sliowu.^" 
There  seem  to  be  uo  peculiarities  as  to  the  proof  of  tbe 
otber  causes  for  divorce." 
1  .inK,«!M,6e,233,z49.!ie,wi,in.3ie,m,ui. 

i    jlnlc.«95!i-fi3,lM.145,I1.1,lM,m,:33. 

1    Bcat»t.Betamck,UPft.St.283;  lleatJiB.  Wc3t,26N.  It.  ml. 

4    AmcrlciHi  o.  Itoaenasle^  Pn.  Bt,  WT,  618.    See  Joliiisou  v.  I'ora- 

It   Ante.i.,«.M». 

A    See  Hart  n.  Stlrkner,  4  En«.  L,  A  Ea.  IM;  Bnnln  b.  Metcilfi',  1 
IVIiei't.  Cr.  Cu.  sa ;  DevlU  v.  Barley,  II  N.T.  M4i  UuUacly t.  Deiuius, 
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7  Biac^bnm  v.  Crawford,  3  WjiU.  175.   Sse  Hlgbam  v.  Bldievray, 
11  East,  I0:i;  Arius  v.  Midaietou,  2  J  Barb.  571. 

8  CUra  r.  EweU,  2  Granch.  G.  C.  203;  Kmsas  v.  MlUfir,  2  Colo.  KiO. 

462. 

9  Lewis  V.  Marshall,  5  Peters,  470, 476;  Berkeley,  4  Camp.  401. 

10  See  Md.  B.  G.  1878,  p.  271,  §  8. 

11  Morse  v.  State,  6  Conn.  9, 13. 

12  Ante,  §§51^1, 140, 14d.  U9, 231, 234, 289, 296, 824. 

13  Dsxter  r.  Hall,  15  Wall.  14,  26;  Woodbury  v.  Obear,  7  Oray.  467, 
471;  People  v.  Sanchez,  22  N.  T.  147, 151;  People  v.  Montgomery,  Is  Abb. 
Pr.  N.  S.  203;  Wetherbee,  38  Vt.  454. 

14  See  Brooke  v.  Townshend,  7  GUI,  10,  27;  BoblpspQ  v.  Adams,  62 
Me.  363, 16  Am.  llep.  473. 

15  Potts  r.  House,  G  Ga.  324;  Pelamoarges  v.  Clark,  9  Iowa,  17; 
Dewitt  V.  Barley,  17  N.  Y.  340,  350;  Olapp  v.  Fallerton,  34  K.  Y.  190; 
Pidcock  V.  Potter,  68  Pa.  St.  342, 8  Am.  Rep.  181;  Irish  v.  Smith,  8  Secg. 
&  B.  578. 

16  ^nto,  §60. 

17  .  Ante,  §§  62-67, 140, 145, 231, 236. 

18  T.  V.  M.,  L.  B.  1  P.  D.  31 ;  G.,  33  Md.  401, 405;  ante,  %  66. 

19  Lewis  0.  Hayward,  35  L.  J.  Mat.  Cas.  105;  ante,  §  66. 

20  Cuno,  L.  U.  2  H.  L.  S.  300, 6  Moak's  £ng.  73;  ante,  ^66. 

21  See  G.,  33  Md.  401,  405;  Deyanbagh,  5  Paige,  $54,  6  Pftlge,  176; 
Newell,  9  Paige,  25;  ante,  §66. 

22  Lebarron,  35  Vt.  365, 369;  ante,  8§66, 224. 

23  Ante,  §§68-72, 140, 144, 145, 231, 236. 

24  Doe  V.  Bandall,  2  Moore  <fe  P.  20, 26;  Yowle?  v.  Yoimg,  13  Yes,  147; 
Chapman,  2  Conn.  350;  Webb  v.  Bichardson,  42  Vt.  465. 

25  Ante,  §§  76-79, 140, 145, 159, 231, 237. 

26  Breaky,  2  H.  C.  Q.  B.  349, 35S ;  ante,  §§  124-137,  especially  §  135. 

27  Ante,  §§  80-68, 145, 150. 151. 231. 238. 

28  See  cases  cited  In  last  cited  sections.  Aadsee  Klein  v.  Wolfsohiu 
1  Abb.  N.  C.  134;  Montgomery,  3  Barb.  Gh.  132. 

29  Ante,  S  §  156, 176, 191, 231, 241-248. 

30  Freeman,  31  Wis.  235, 240;  cmte,  S  246. 

31  Ante,  %15Q. 

32  ^»/e,  §§  178-180, 246. 

33  Mosser,  29  Ala.  313, 317;  ante,  §  246. 

34  Consult  fully  ante,  §§  24.'^247, 345,  350-352. 

35  Cox  V.  Whitfield,  18  Ala.  738, 741 ;  ante,  §  348. 
^                         36    ^n^e,  §§  175. 177, 178, 231, 249-260. 

87  Jennings,  13  K.  J.  Eq.  33, 33;  ante,  §§  173, 174, 251. 

88  Orr,  8  Bush,  156, 153;  ante,  §3251,  254. 

39  Budd,  33  Mich.  101, 102;  ante,  §  254. 

40  Benkert,  32  Gal.  467, 470;  ante,  §§  251, 256. 

41  Yeatman,  L.  B.  1  P.  &  D.  439, 431 ;  ante,  §§  251, 2S7. 

42  See  fully  ante,  §§  243-260,  especiaUy  §  259. 

43  ^n/«,  Sa78, 261-273. 

44  Odom,  36  Ga.  286. 317;  ante,  §  266. 
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g  357.  Proof  of  defenaea.—( Proof  of  tie  defenses  In 
geneial.'^  Bail  of  each  defeoae  in  particular,  baa  already 
been  fully  discussed.^) 


CHAPTER  xxxvnr. 


11.    SoFBcreoi' THiLiW,SSS«-»M 

IIL     aKXIBAI,  IlirLEa.lS3G6-33S. 

IV.     ALIUONT  I'IRDEBTE  LjrE,  SS  3S 


AbTICJLK  I. — DEFInmONB. 


§  358.  Alimony  defined.— Alimon?  in  divorce  lawl 
ia  the  means  of  support^  wLicU  iho  Stato,^  tliroiiK;li  its 
judicial  departmeut,*  compels''  a  liusband  *  to  givi'  iiis 
legally '  neparated  >  wife."  Tlie  nature  of  the  BUpi>orl .  <  U« 
amount,  tli«  terms  on  wliicli  It  is  allowed,  ibe  tilth's 
wliereby  it  may  l>o  enforced,  differ  widely  in  dii:rriiit 
States, ^  the  law  of  wLicli  is  based  partly  on  tUi;  <'<-'  '■■■i- 
aalical  law,"  partly  on  tlie  otiier  unwritten  law,'-  .  )y 
on  statute,'^    Alimonj'  Las  been  variously  deflnr"!  1- 

lows:  An  allowance  madetoawife  for  lier  maiiui  d. 
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either  during  a  matrimonial  suit  or  when  she  has  proved 
lierself  entitled  to  a  separate  maintenance.^^  A  main- 
tenance afforded  to  a  wife  when  her  husband  refuses  to 
give  it,  or  when,  from  his  improper  conduct  lie  compels 
lier  to  separate  from  him.is  An  allowance  to  a  wife  for 
lier  maintenance  while  living  apart  from  her  husband. ^<^ 
:  An  allowance  out  of  the  husband's  estate  made  for  the 

support  of  the  wife  while  living  separate  from  him.i^ 
The  nourishment,  the  maintenance,  the  allowance  for  the 
support  of  the  wife,  which  is  given  and  fixed  by  the 
j  proper  court  out  of  the  husband's  estate  when  they  are 

■  legally  separated.i^    The  allowance  which  a  husband  by 

order  of  court  pays  to  his  wife  living  separate  from  him 
for  her  maintenance. i*  Alimony  is  a  certain  part  or  pro- 
portion of  the  husband's  estate  which  is  allowed  or 
assigned  to  the  wife  on  their  divorce.20  An  allowance 
made  to  a  wife  out  of  her  husband's  estate  or  income  for 
her  support,  upon  her  divorce  or  separation  from  him,  or 
during  a  suit  for  the  same.^^  That  provision  or  allowance 
which  is  made  to  a  wife  upon  a  divorce  a  vinculo^  nothing 
else.^^  All  these  definitions  are  local  or  incomplete.  Ali- 
mony may  continue  after  the  dissolution  of  marriage,  and 
the  word  '*  wife  '*  is  therefore  in  these  definitions  to  desig- 
nate the  person,  not  the  existing  relation.28 

1  Burr,  7  HUl,  207, 218. 

2  Personal  obligation  of  husband:  Campbell,  37  Wis.  206,  217;  al- 
lowance :  Calame,  26  N.  J.  Eq.  548,  fiSO;  sum  In  gross:  Millerr.  01ark,2J 
Ind.  370,  376;  real  estate  In  fee:  Jolly,  1  Iowa,  9, 11.    See  post  f  S  374. 

•  3  The  State  where  the  parties  are  domiciled:  Keerl,  34  Md.  21, 26; 
ts  a  party :  ante,  §  327.  A  voluntary  allowance  out  of  court  fs  not  Ali- 
mony:  ante,  SS  176, 179, 180, 190. 

4  Not  by  legislative  act :  Wright,  2  Md.  429,  450 ;  Crane  9,  Meglnnis, 
1  Gill  &  J.  463, 474. 

5  By  execution:  Russell,  69  Me.  336,  339;  Imprisonment:  Lyon,  21 
Coim.  185, 197;  etc.:  post,  §  378. 

6  In  Iowa  (R.  S.  1880,  S  2226,  SmaU,  42  Iowa,  HI,  112),  Massacfrasetts 
(P.  S.  1882,  p.  817,  §  36),  and  Vermont  (R.  S.  1880,  §  2377),  a  wife  may  be 
made  to  i>ay  alimony  to  her  husband:  see  post,  $  36^;  but  such  a  pro* 
vision  could  hardly  be  called  alimony,  because  alimony  is  really  base<| 
oa  the  husband's  duty  to  support:  post,  U  365, 368, 370. 

7  By  his  fault:  r^ite,  §§  176, 179, 180;  or  by  decree  of  court  divorced. 

8  Not  if  they  are  cohabiting:  Chapman,  25  N.  J.  £q.  991,  996;  poat, 

^384. 


23    Coi,19  0tllDSt.U3,9l3. 

§  359.  Alimon7  pendente  lite  defined.— Alimony 
pendente  lite  Is  tlie  alimony  awarded  nliile  the  unit  is 
pending,'  TbesuiC  is  pending  from  the  tima  the  defend- 
ant eppeara  ^  or  in  anmmoaed'  to  the  time  wlien  it  is 
diBioissed*  or  finally  docidiid.*  Alimony  pendente  lite  H 
also  called  "temporary"'  or  "ad  Interim"''  alimony. 
The  term  includes  suit-money.' 

I    n«eDowiaanc.WorltiliigIoii,34  Ail[.sai,t33;]HU(,  Si3e3-991. 

■    Simmons,  Pllimp3£q.«3,64-W;  poll,  38S. 

G    Kamp,99N.  V. 213, 310;  posIAHf, 

1  Coombi,  L.R.  I  P.  A  D.  :iS;  Soolea,  3  n.  C.  Ch.  Ill,  IIQ;  Smith, » 
Als.  US,  4M. 

a    Waler9,49Mo.3Bi,3Br,aS8;  jwj(,SSa37,3M. 

§  360.  Permanent  alim Any.— Permanent  Hllmotiy 
Is  alimuny  awarded  on  or  after  the  d«termiuallou  of  tbe 


Buit.i  It  is  permauent  only  aa  diminpiislied  from  tem 
porarj,-  for  it  may  be  iiicreasfil  ordiminisheil;^  when  ai 
allowance,  it  ceaaea  ou  tlio  reconoillation  of  the  parties, 
or  deatli  of  eitlier  of  tliem,^  and  even  wben  awarded  ii 
specie  may  not  eitend  beyond  tlie  grantee's  lifa.a 
1    Si'«BDWinBni1Vortlilngton,£lArk.Ki3,SR;pgi(',gS19i-397. 


1   DeBlaqulert 


11,  !S  as 

3  Rang.  Ecc.  W,  b  Ens.  Ecc.  1! 


K,  SS76, 


1   Kosffi 


s.ii»,2s: 


§  361.  Faculties.— A  liusband'a  "faculties"  are  liU 
means  and  ability  to  support  hia  wife.'  Tbey  usuallr 
must  1)0  alleged  and  proved,  or  no  alimony  ■will  bo 
awarded.' 

1    Citopbell,  37  Wls.SOa,  m.  Jla;  Eeea,S  Phmim.  SSI.  1  Eng.Ecc.  41B, 

i   UcGee,]0Oa.47T,4W!}>g9(,979. 


AnTICtE   H. — SOOROES  o 


isa 


!  nader  the  ecolesia 


§  362.    Alimony  under  the  ecclesiaBtlcal  law.— 

Formerly  in  England  no  absolute  divoroa  could  be  Judi- 
cially granted  stall,'  but  legal  separatioDa,  called  divorces 
a  mensii  et  thora,^  were  granted  by  tlie  ecclesiastical 
courta.'  Solely  aa  an  incident  to  such  divorces,*  never 
alone.^  these  courts  granted  alimony  pendente  lite  and 
B  Tbe  furmecwas  granted  to  tbe  wife 
a  plaintiff  or  defendant,'  but  the  latter 
■waa  not  granted  to  a  wife  divorced  for  ber  fault.'  In  as- 
limating  the  amount  of  alimony,  the  court  considered  the 
needs  of  the  wife,*  the  ability  of  the  husband,"  the  social 
position  of  the  parties,"  and  the  other  circamstances  of 
the  CBBe."  They  allowed  the  wife  from  one-fifth"  to 
^ue^lxth "  of  the  ^ofnt "  income  of  herself  aad  lier  hu>> 


permanent  alimony." 
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hand  as  alimony  pendente  lite,  and  generally  uue-lialf  '^ 
thereof  if  there  were  no  cliililcen  as  pemianeut  aliioooy; 
if  there  irere  children,  generally  one-chird,"  tlmugh  iu 
peculiar  cases  leaa  vraa  often  given.''  This  alimony  waa 
awarded  in  the  shape  nf  an  allowance,!*  except  of  coursa 
costs  and  counsel  feea,^  which  ip  tlie  case  of  alimony 
pendente  liia  ran  from  the  return  of  the  citation.^'  aud  in 
the  case  of  pennanent  atimoDy  from  the  date  of  the  sen- 
tence ;^  in  any  case,  it  ceased  with  tlia  reconciliation  of 
tlie  parties,^  or  the  death  of  either  one  of  tliem.^  Tlie 
applicntion  was  not  usually  made  in  the  divorce  libel,  but 
in  the  shape  of  a  separate  petition  alleging  the  liusbaud'a 
faculties,*'  filed,  in  the  case  of  temporary  alimony,  after 
the  husband  hadbeen  summoned,^  aud  in  the  ease  of  per- 
manent alimony,  usually  after  the  coart'n  decision  as  to 
the  divorce,  but  before  the  jadgmeut.^  though  the  appli- 
cation could  also  he  made  at  any  time  afterwards. ^^  The 
court  usually  reserved  the  ri);1it  to  ameud  its  decrees,  aud 
would  increase  or  diminish  the  allowance  with  a  change 
It  enforced  its  decrees  hy  writs  o£ 
nieatlon,'"  afterwards  by  impriaoumeut  for  con- 
tempt," and  also  by  refusing  to  consider  a  delinquent 
husband's  case.*'  It  would  not  enforce  more  than  one 
year's  arrears."  Though  largely  discretionary,  its  action 
was  subject  to  appeal."  Tlie  whole  law  of  alimony  arose 
out  of  the  husband's  duty  to  support  hia  wife,''  and  ali- 
mony waa  therefore  always  dependent  on  the  existence 
of  a  marriage  between  the  parties.*' 


2  BUS.  1 


tt.&DAs«\.mi:  IL&wi 


a   AiLParer.M:  Gnaol.  Abr.sOSjaBlarkst. 
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9   De  Blaqulere,  3  Hagg.  Ece.  822, 5  Eng.  Ecc.  126, 128 ;  Harris J[  Hagg. 


Ecc.  851, 3  £Dg.  Ecc.  Id3;  D  Aguilar,  1  Hagg.  Ecc.  773,  3  Eug.  Ecc.  3^, 
838;  ;)0j^§$  372,375. 

10  Harris,  1  Hagg.  Ecc.  351,  3  Eng.  Ecc.  153;  Brown,  2  Hagg.  Ecc.  5, 
4  Lng.  Ecc.  11,  IJ;  post,  i  733. 

1 1  Duraut,  1  Hagg.  Ecc.  528, 3  Eng.  Ecc.  231, 233 ;  Brown,  2  Hagg.  Ecc. 
6. 4  £ii^'.  Ecc.  11, 12. 


13  Hawkes,  1  Hagg.  Ecc.  526. 8  Eng.  Ecc.  230, 231. 

14  Smitli,  2  PhlUim.  152, 1  Eng.  Ecc.  220. 

15  Bees,  2  PhllUin.  387, 1  Eng.  Ecc.  418, 420;  Belcher,  1  Curt.  Ecc.  444, 
446,  G  Eug.  Ecc.  372,  373;  post^  §388. 

16  Cooke,  2  Philllm.  40, 1  Eng.  Ecc.  178,  180;  Otway,  2  Phillim.  109, 1 
Eug.  Ecc.  2U3;  Siuith,  2  PMlim.  235, 1  Eng.  Ecc.  244, 245;  Street,  2  Add. 
£c.  R.  1, 2  Eu<;.  Ecc.  hjH, 

17  Otway,  2  Phillim.  109, 1  Eng.  Ecc.  203. 

18  See  Browning  Div.  Pract.  89;  post,  §§  375, 395. 

19  See  Walliugsford,  6  Har.  &  J.485, 488;  and  cases  <;ited  in  this  sec- 
tion; post,iS14. 

20  See  i)o«f,  £§389,895,398,899. 

21  Bain,  2  Add.  Ec.  B.  253, 2  Eng.  Ecc.  293 ;  Hawkes,  1  Hagg.  Ecc.  526, 
3  Eng.  Ecc.  230, 231 ;  post,  §  391. 

22  Lovedeu,  1  Phillim.  208;  Cooke,  2  Phillinu  40, 1  Eng.  Ecc.  178, 181: 
Duraut,  1  Hagg.  Ecc.  5J8, 3  Eng.  Ecc.  231, 233;  post,  §  392.  ' 

23  Walllngsford,  6  Har.  &  J.  458, 488;  post,  S  392. 

24  Dewees,  55  Miss.  315, 319 ;  post,  CS  370, 391, 382. 

25  Browne  Div.  Pract.  4th  ed.  636, 59^-598;  Rees,  8  Phillim.  387, 1  En^. 
Ecc.  418,  ilii ;  Cox,  3  Add.  Ec.  B.  276, 2  Eng.  Ecc.  531 ;  post,  gg  367, 383. 3.^2. 

26  Smyth,  2  Add.  Ec.  B.  254, 2  Eng.  Ecc.  293 ;  Deane,  28  L.  J.  Mat.  Cas. 
23,24;  post,  ^laa. 

27  2  Bish.  M.  A  D.  §488,  citing  CoTell,  L.  B.  2P.  <&  D.  411;  West- 
meath,  3  Kuapp,  42;  Cooke,  2  Phllluu.  40,  1  Eug.  Ecc.  178;  post,  ^$  367, 
870, 3;)2. 

^    28    2  Bish.  M.  ft  D.  $  488. 

29  Cox,  3  Add.  Ec.  B.  276, 2  Eng.  Ecc.  631, 532;  Otway,  2  FhlUim.  109, 
1  Eng.  Ecc.  203, 204;  post,  S  376. 

30  2  Biiru.  Ecc.  Law,  506;  Shelf.  M.  &  D.  494,  et  seq. ;  2  Bish.  M.  &  D. 
S  498;  post,  tl  378. 

31  Hamerton,  1  Hagg.  Ecc.  23,  3  Eng.  Ecc.  17,  19;  OreenhiU,  1  Curt. 
Ecc.  462, 6  Eug.  Ecc.  376;  po't,  %  378. 

82    Bird,  1  Lee,  572, 5  Eng.  Ecc.  455;  post,  §  378. 

33  De  Blaquiere,  3  Hagg.  Ecc.  322, 5  Eng.  Ecc.  126, 128. 

34  Cooke,  2  Phillim.  40, 1  Eng.  Ecc.  178;  Bees,  3  Phillim.  387,  1  Eng. 
Ecc.  418, 420;  Street,  2  Add.  Ec.  B.  1, 2  Eng.  Ecc.  196;  post,  S  379. 

35  Ante,  me. 

38    Smyth,  2  Add.  Ec.  B.  254, 2  Eng.  Ecc.  293, 294;  post,  §g  368-870. 

§  363.  Alimony  under  the  unwritten  law.— In 
0ome  States  equity  courts  have  assumed  original  jurisdio 
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IS  a1  imiiii?  la 


tlon  to  f^ntalimoiiy  willioat  divorce,!  aaA  i 
Hu  incident  of  divorce.^  llie  couttH  wliicli  liave  bj  utatute 
divorce  juriKdfcCion  '  may  praot  nlimony  vidi  a  divorcB 
tboDf;Ii  tlie  BtatutQ  is  silent  upon  tliis  point,.*  This  ia 
well  settled  aa  tu  alimoQf  pcndeiift  llle,''  huiI  alimuny  \rlcli 
a  divorce  a  mejiia  el  thoro,^  but  Las  been  ijuestioned  as  lo 
stimouy  Willi  a  ilivarce  a  ri'neulu,'  because  aacli  dlvon-es 
were  uiiknonu  under  tlje  ecclesiastical  law.'  But  tlie 
principles  of  suth  law  may  also  bu  extended  to  cover  sueli 
divorcHU.o  Tliese  principles  areapplled  Mill  iuEngland.i' 
and  in  tlie  United  States  so  far  as  tbey  are  con  a  latent  with 
tbe  polii-y,  tiie  statutes,"  tlie  rulea  and  practice  govern- 
ing I  lie  particular  tribunal." 


Ill  s.  Montgomery,  2  Tea. 


Vea.  Jr.  I 


,  IW[  Cbalrej,  10  nn.  » 


IT  N.  T.  134,  ISJ,  141 1  Perry,  2  PBlge, 
wa^m.tte;  Peerlat.  Feoj^e,ian 


■.  4i  ulss.' 


l:iPa.  fit.n 

d   Bee  Fnuklort,  <  ] 


.US;  PlBcbli,  1  UlscU.  a 


3<3:  Jonea, 

ffibii.  "wri  ri?sa;ii  royui™ 

post,  t  S94.    Coniult 
ri:ii  sfiFfltfl,  M  n.  n. 


'.:  BsU  > .  Udd 


iiSbiuJ 


ilsh.  M.  A  D.  S 
Hlsbury,  ft  MISS. 

1  ifectpelnir'an  nlfowai'.'e  ntf i 
nd  wife.   Bee  poj(,  a  aBS-STU, 

.    See  ChBiree,  10  Fls.  309,  3 

I.  ej.  4  Switl.  ii  T.  SO.    But  I 


I-J.MBt.Qu.l.3S 

11    FatHM*. 

K  Petrle».Peonlo,40Ill.s34.J».  BMliIeOee,10Ga.l7B.  483;  Wi-b- 
ber,  J9  N.  a  sn.  618;  hrWa.  41  N.  Y,  134,  IIS;  Lebamio,  aa  Vt.  3ti3,  a^7 1 
mn,  (1144,214. 

§  364.  Alimony  uudet  statu  tea.— Alimony  Ix  now 
granted  in  divorce  cases  under  Btatutes  in  Kngliinii '  and 
in  tbu    United   State»i'  aa.  for  CKamplo,  AlabuniUi'  At- 
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kansas,^  California,*  Connecticut,^  Colorado,''  Georgia,' 
Illinois,®  Indiana,!**  Iowa,ii  Kansas,!^  Kentucky, is  Louisi- 
ana, i^  Maine,  15  Maryland, i^  Massachusetts, i^  Minnesota,^' 
Missouri,  19  New  Jersey ,20  New  York.^i  Ohio,22  Pennsyl- 
vania,28  Texas,^*  Vennont,^*  and  Wiscensin.^s  These 
statutes  are  in  general  declaratory  of  the  common  or 
ecclesiastical  law,^^  though  such  innovations  are  found  as 
allowing  alimony  to  a  husband  as  well  as  a  wife;^  they 
do  not,  however,  pretend  to  be  exhaustive,  and  are  inter- 
preted and  filled  in,  in  accordance  with  the  ecclesiastical 
and  other  unwritten  law.^  But  where  under  the  statute 
alimony  was  to  be  granted  upon  divorce  for  an  offense  of 
the  husband,  it  was  refused  where  the  divorce  was  for  an 
offense  of  the  wife;*)  and  where  it  was  to  be  allowed  to  a 
wife  if  complainant,  it  was  refused  to  a  wife  respondent. '^i 
80  where  it  was  allowed  in  divorce  cases,  it  was  refused 
where  the  suit  was  in  reality  one  of  nullity .82 

1  20  &  21  Vict.  c.  86,  SS  17, 32;  c.  108,  S  26:  Ronalds,  L.B.  3  P.  AD.  299: 
Barnes,  L.  B.  1  P.  &  D.  505:  Haigh,  L.  B.  1  P.  &  D.  709;  Louis.  L.  It.  1 
P.  &  D.  230;  Geoive,  L.  B.  i  P.  &  D.  534;  BawUngs,  4  Kwab.  ^k,  T.  15»; 
Hyde,  4  Swab.  &  T.  80;  D'Oyley.  4  Swab.  &  T.  22Uj  Kelly,  4  Swab.  &  T. 
227;  hmlth,4Swab.  &  T.  228;  Brown,  3  Swab.A  T.  217;  Pritchard.S 
Swab.  &  T.  523;  Beaven,  2  Swab.  &  T.  434:  Wiustone,  2  Swab.  &  T.  246: 
Fisher,  2  Swab.  &  T.  410;  Batcllfle,  1  Swab.  &  T.  407;  Bobotham,  i 
Swab.  A  T.  190. 

2  A  collection  of  the  important  decisions  in  some  of  the  States,  not 
all,  is  here  added  for  local  reference. 

3  Ala.  B.  C.  1876.  ii  2694. 2665,  2607;  Smith.  45  Ala.  264.  268;  Tamer, 
44  Ala.  437, 451;  Jeter,  36  Ala.  3S1;  Smith.  34  Ala.  455.  458-460;  King,  iS 
Ala.  315, 27  Ala.  387, 889;  Quarles,  19  Ala.  867;  Glover,  16  Ala. 440;  Lovett, 
11  Ala.  763 ;  Bichardson,  4  Port.  467. 

4  Ark.  Dig.  1874,  SS  2198, 2202, 2204. 22av,  Countot.  30  Ark.  73, 7» ;  Hecht, 
28  Ark.  92;  Bowman  v.  Worthington,  24  Ark.  622,  538;  Bauman,  18  Ark. 
320;  Warner  v.  Burton,  12  Ark.  144;  Kose,  9  Ark.  507. 

6  Cal.  Civ.  Code,  1881,  5S  137,  139,  140,  142;  Lowell,  55  Cal.  316.  819; 
Everett,  52  Cal.  383, 384;  Wilson,  45  Cal.  3£f);  Gallnud,  £8  Cal  269;  Eiden- 
muller,  37  Cal.  364;  Bennett  v.  Southard,  35  Cal.  6b8;  Perkins,  18  CaL  60. 

6  Conn.  B.  S.  1875,  p.  189.  8  5;  Allen.  43  Conn.  419,  434;  Finch,  22 
Conn. 415, 417;  Lyon,  21  Conn.  185,  l!.6;  Shelton  v.  Pendleton,  18  Conn. 
417, 421;  Staunton  v.  Wilson,  3  Day,  56. 

I  7    Colo.  C.  L.  1877,  SS  922, 924. 

8  Ga.  rode,  1873-1878,  §§  1737-1740,  1744,  1752;  Halleman,  65  Ga.  476: 
Glenn  v.  Hill.  50  Ga.  VAx  Besore,  43  Ga.  378:  Hill,  47  Ga.  332;  Carlton,  44 
Ga.  216;  Stewart,  43  Ga.  2iA,  2!.5;  Ozmore,  41  Ga.  46;  Wanllaw,  3.)Ga.53: 
Dickson.  38  Ga.  663;  Creamer,  36  Ga.  618;  McLaren,  33  Ga.  Supp.  99: 
Weaver,  33  Ga.  172;  Collings,29  Ga.  517;  Goss,  29  Ga.  109;  Killlam.  26 
Ga.  186;  Pinkard,  23  Ga.2K6,22  Ga.  31;  Swearingen,  19  Ga.  265:  Frith, 
18  Ga.  272;  Cason,  15  Ga.  405;  Metbvin,  15  Ga.  97;  McGee,  lUGa.4i7, 483; 
485. 
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9  ni.ft,  S.  ISM,  p.4W,lilMB,lBi  Fosa,  IWIIL  SWi  Hunter,  HH)  HI. 
*fl;  StllliDaii,ul  III,  ISdi  JfiiKlua,  !il  IJI.  IKT:  Dlaet  e.TBPili\ng,f^  Ill- 
Mi  BesMiii,  82  SI.  MS:  Blake  TTveople.  it  111.  11;  B1tli«,  Hllll.  &J3! 
DJiinv.ElEPiiinann.  M  III.  fit;  Dccnls.  »  111.  Tti  Berkcr.  n  lU.KBj 
Koa,»  III. Mil  CbestDDt.Tr  ID.  MS.  Sin;  AndrenB.ui  III.  w<;  Novman, 
•tDLtal;  O'OltiubilD,  t»  lll.»?i  Dnper.OSlU.  17i  DiUy.M  UL339; 
Pnter.d  III.  WsTBack, Milt.  Vtl. 

n  InlLB.  B.  IWl.filNS,  lUl:  BMop  r.  Redinond.  K)  lull.  ISI,  IM; 
ilaar.  narslinisii, mi lucl. SSI:  MnwIai'.AiKlcrBOii, blind. :!M;  Hoan 
t^SuDi.MliKl.  I!,^!  CDtiii.H  Ind.  tai  Lille.  IS  Iiid.  H»|  Emii]t.'y,U 
IiKLcr:hii<H'lniBn,4tliid:igE(  Oatiw'.  Mlud.  IVi  Fnir  i.  JUitkiier. 
niod.  va;  Huckeiibuniv.  Holler,  M  lull.  laC;  Bedrlck.  SSIud.ttili 
Oani.Hlud.Us;  Cm, ittniL Ml:  BeartUllIud.»l. 

11  IowbR.  B.  IWO,  IjIZKkSWi  Wlurbm,  tTIum,r4:  HcFarlinil, 
H  lonn,  MS;  Wllsou  U  Ismi,  H4;  Daniels  c.  Lludlrr,  41  luna,  w;i 
BniaU.IJIaw«,lll,ll3:Chainplla.4IIoinl.lU.17JiWiriIe,UiIown.alvi 
Uravea.gglonrit.tlOi  ZnTpr.Nlowk  Wl.cltliiiiiiiiuiyciueii{  MrSweii, 
St  loira.  iTJi  Flsbn.  M  Io«,  »i  flwrmtt,  £  Igmi,  lot-,  nii  Uie,  si 
Iinrn.  2w>:  Cirie,  13  Iowa.  41.^  41^  TtinmH  t.  HiUbuiise,  It  luna,  87; 
Bellr.  Evan',  lulowa,  sMj  DiipoiiLlO  lorn.  Id;  Jionm  e.  WlUlaun,* 
Iaira.&«;  biskeep.llowak.j«:  0'H*siiu,4Iiiwa,s)ii,iil«!  Jal1i,llDwa, 

12  Kim.  c'l.  1881.  ( 1195:  OoBBett  t.  Patleu.iS  Kan.  S«,  343;  MItihell, 
WKau.Oili:  BlankHiEtalp.  It  Kan.  lul;  Lewla,  Is  Kan.  181 ;  Bnuiiluu.ll 
Kan.  M2. 

13  Ky.  K.  a.  1881,  p.  K5,  5  «:  Orr.  8  Buth.  lUi  Flood.  »  Bnab,  Inj 

It  la'.Cfv.  Code,  I8;s,Brta.  148,  IM;  SMto  r.  Jiiilge,  1BL».  An.SM, 
«i;  Sbidacn  T.  Fielding.  Ill  La.  An.  HIS;  Holbrook,  is  La,  An.  W. 
Uoore,  18I.a.An.eU,«ll;  Lauberv.  Kait. IS  1a.  An. SS3. 

4H:  Burnt'it's,  l'Blne,'G2Me.  1^;  I'rescort.V  Ue.'t^.i;)  Ite.  lie;  Sill- 
jriien.  t8Me.M8;  CItua.U  He.  jl,»;  Menlll  c.Sbatnick.U  ]le.9;4: 

18  Mil.B.C.J8T8,p.*SI,S!ilT,  18:  Tymn.WHd.JSj  Heclittr.  Bl  M.L 
IBTj  KcfrLlI  iTd.vU  Schtiidi-I,  nki.  -s:!;  Folglry./Hd. MC;  \viles.I 
Kd.  I;  Kkkelu.  4  Gill,  ica :  n'al.lnesfOTd, «  Bar.  d£  J.  4»:  Crsiio  c.  Ne- 
Rhinis,  I  aillA  J.471:  Jamliun,  4  Hd.Cb.SXS;  Diinnurk.a  Md.Cli.Sil3; 
Datl^T.:!  HiU  CtL  3»i  Coles,  S  Hd.  Cb.  lOl!  Taymu,  IHd.  Cb.S^; 

II  Xkss.  p.  B.  ie«.  p.  814,  I  M;  p,  KITlU  M,  17,  cnj  Bparbawk,  130 
Haa<.C«,Jii'Ji  Gravfs.IiBUifis.  3\4r3i;:  Arrows  r.:^pii|%.iaiMiu<3. 

W  Minn.  l{.8.18J8.p.«2J.S_^U;  Weld,MM[nn.M,M,?;Mlnn.3^0.Wli 

in  m'o.E,  e.l879.SS2i:n,il80!Cr"Ksti.  Wooney,  :4Mo.  2(l,m:  Cui- 
tEi.MIIo.lsliElllwat.lCaniu.itHa.STSi  WHter-,4!IliID.3SaiCou!;Il- 
llUF.Eblert.atlta.^«ilia^BI,»Ha.ll4l  BUunBOU,  11  ko.Mi  Doyle. 
MHo.MS;  8cluui(U,!e]la.339)  Eooiiet.liSIo.KI). 

»  N.J.Bev.  I8n,>»l,  llDi  CrariH  N.  J.  Eq.  21. 99i  TaodesrlR:, 
MIf.J.Eq.7II.II:  CSW.U^'.  J.  l:lq,4]4l  Illcb0ls,!9  N.  J.  Eq.Cd;  ('H- 
IKDB.S*  n:  J.  E  1. 4W.  W  S.  J.  Ea.  Ma;  Yreelau.1  irSimbKs.  1^.  J.  En. 
RI:  VneL-ind,  ij  N.  J,  En.  43,45;  Wnlllni,  lliN.  J.  Ed.  S*!;  Aiislinti.  fa 
K.  1. En.  1821  snoTer. ir K. i. Eii.BS.  13 S.  J.Eq.asi i  Klnlgaa, HN.  J. 
En,  141,1411  iStVillN.,l.£ii,tOD:  Uarker,  II  K.  J.  £i|.  Uli  Amos,  4  M, 
irSq.ni;  Blidmuuid.SN.  J.Eq.CO; 

H  N,  S.  Code,  isai,  li  17U,  uw,  i;88,  17«,  17T2,  liii;  Piulc,  SO  N.  y. 
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166;  Ctolllns,  80  N.  T.  1, 5,  71  N.  T.  269,  274;  Clark  v.  Beninger,  75  N.  Y. 
344:  Davis,  75  N.  T.  221;  Kennedy,  73  N.  Y.  369;  Watson  v.  Nelson,  69 
K.  Y.  536;  Foster  v.  Townsend,  68  K.  Y.  203;  Kamp,  59  N.  Y.  212:  Brink- 
ley.  50  N.  Y.  184;  Scbloemer,  49  K.  Y.  82:  Griffin,  47  N.  Y.  134;  People  v. 
Campbell,  40  N.  Y.  133:  Bamsden,  15  The  Reporter,  563,  Feb.  6,  1883; 
Holmes,  4  Barb.  295;  M.orrell.2Barb.480;  Jones,  2  Barb.  Ch.  147;  Burr, 
10  Paige,  20;  Hose,  11  Paige,  166:  Osgood,  2  Paige,  621;  Graves,  2  Paige, 
62;  Leslie,  10  Abb.  N.  S.  64;  P.,  24  Hx>w.  Pr.  197. 

22  Ohio  B.  S.  1880,  S$  5701,  5703;  Gallagher  v.  Fleury,  36  Ohio  St.  590; 
Lockwood  V.  Krum.  34  Ohio  St.  1 ;  Hare  v.  Gibson,  32  Ohio  St.  38;  Peter- 
son o.  Thomas,  28  Ohio  St.  696;  Taylor,  26  Ohio  St.  71;  Laugtaery.  16 
Ohio,  404. 

23  Pa.  Pur.  Dig.  187l,p.  813,  SS  24-27;  Grove,  68  Pa.  St.  143,  145;  Me- 
Clurg,  66  Pa.  St.  366;  Waldron,  55  Pa.  St.  231:  Shoop,  34  Pa.  St.  233: 
Bremig,  26  Pa.  St.  161 ;  Graver  r.  Coley,  19  Pa.  St.  171. 174;  Thompson,  1 
Ycates,  78;  McKarracher,  3  Yeates,  56;  Blaker  r.  Cooper,  7  Serg.  &  B. 
500:  Klingenberger,  6 Serg.  &  B.  187;  Smith.  3  Serg.  &  B.  248,250;  Clark, 
6  Watts  &  S.  86:  Kees  v.  Waters.  9  Watw,  80, 83;  jMelizet,  1  Parsons,  78; 
Tiffin,  2  Binn. 202:  Nathans,  2  Pbila.  393;  Onnsby,  1  Phila.  578;  Kliue,  1 
383:  Harris,  1  Phila.  442. 

24  Tex.  R.  S.  1879,  %S  2864, 2867-2869, 2872 ;  TIemann.  34  Tex.  522 ;  Wiley, 
83  Tex.  362;  O'Haley,  31  Tex.  503;  Simons,  23  Tex.  347;  Fitts,  14  Tex.  450; 
Wright,  6  Tex.  29. 3  Tex.  174, 178. 

25  Vt.  B.  S.  1880,  S§  2377,  2378,  2381-2386;  Nary  v.  Braley,  41  Yt.  180; 
Buckmlnster,  38  Yt.  246;  Lebarron,35  Vt.  365,  371;  Hazen,  19  Yt  608; 
Harrli^on,  10  Yt.  505. 

26  Wis.  B.  S.  1878,  §§  2361-2369;  Cook,  56  Wis.  000, 14  N.  W.  Bep.  33. 41, 
443;  Coad,40  Wis.  392;  Guenther,  40  Wis.  115;  Sage  v.  Strong,  40  Wis. 


ker,  28  Wis.  367 ;  Damon,  28  Wis.  510;  PhllUps.  27  Wis.  252;  Cole,  27  Wis. 
5)1;  Welshaui)t,  27  Wis.  621;  Krause,  23  Wis.  354;  Gill,  20  Wis.  (iSA; 
Donovan,  20  Wis.  587. 

27  Goldsmith,  6  Mich.  285, 286.  See  McCtee,  10  Ga.  478,  485;  Petrle  ». 
People,  40  111.  334.  34 J;  Grove.  68  Pa.  St.  143,  145;  Lebarron,  35  Yt.  865» 
867.    Consult  an^e,  §§  53, 224. 

28  Small,  42  Iowa,  111.  112;  Iowa  R.  S.  1880.  S  2226;  Mass.  P.  S.  1882,  p. 
817,  S  36;  Yt.  B.  S.  1680,  !i  2377. 

29  Harris,  31  Gratt.  13, 17;  supra,  n.  27;  on/e.  SS  362. 363. 

30  Everett,  52  Cal.  383. 384;  post,  §  371. 

31  Beeves,  82  N.  C.  348,  349;  overruling  Webber,  79  N.  C.  572,  575; 
Shelton  v.  Pendleton,  18  Conn.  417, 421.  See  ante,  S  362;  post,  §S  865.  STL 
:»3,392. 

82    Chase.  56  Me.  21. 23. 24 ;  post,  S  360. 


Article  m. — Gtbneral  Bitles. 

§  365.  As  to  grant  of  alimony  generally. 

S  366.  As  to  J  urisdiction. 

§  367.  As  to  procedure. 

S  368.  As  to  the  necessity  of  a  marriage. 

§  369.  As  to  alimony  in  nullity  suits. 

S  370.  As  to  alimony  after  dissolved  marriage. 


TeaslDff  or  dLmlnls^lng  Uj 


^slsneeeandcredEtois. 


thoro  only,^ 

divorcB.*     T 
fore,  part  of  i 

eults.     The  rig; 

usually  alio    ed 
dissolutioQ  o 


tb     gran    of  alimonj  geaerallj.^ 

an  original  proeeediug  in 

CO  ia  prayed  or  granted,' 

g  divorce  if  it  be  a  men$a  el 

divorce  reserve  tbis  right 

g  ,  alimony  ia  only  an  incl- 

d  is   granted   only  during 

7r  e   of   limited   or   abaolnte 

sd  ad  procedure i  are,  there- 

and  procedure  ">  of  divorce 

la  founded  on  marriage  ^ 

t,''  and  it  is  therefore  not 

ti,^  oc  after  the  absolute 

y  divorce  or  death."    It  ia 

the  husband,^  though  it 


niay  be  forfeited  by  the  gmlt  of  the  wife.io 
is  a  varying  proportion  of  the  combined  property  of  the 
huabaud  and  wife  adopted  by  statute "  or  practice,'* 
larger  or  smaller  according  to  the  wife's  needs,'"  the  hus- 
band's means,''  and  the  peculiar  ciicumstances  of  each 
particular  case.^  It  may  be  given  In  the  form  of  an  allow* 
RUCB  to  continue  till  the  death  of  either  party ,^  and  to 
be  enlarged  or  diminished  with  a  change  of  circnni- 
stances,'*  or  in  gross'*  aa  a  final  settlement.''  In  the 
latter  case  there  is  rather  a  division  of  property  than  a 
(tint  of  alimony."     Tliough  the  grant  of   alimony  ia 
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largely  a  matter  within  the  court's  discretioQ,  it  is  never- 
theless a  subject  for  appeal.^  Before  decree,  a  wife,  to 
prevent  the  defeating  of  her  rights,  may  have  a  writ  of 
Injunction  prohibiting  her  husband  from  assigning  his 
property ,2)  and  a  writ  of  ne  exeat  prohibiting  him  from 
leaving  the  State.*^  The  decree  may  be  secured  by 
bond,3i  lien,82  trustee,^*  or  receiver,*^  and  be  enforced 
according  to  the  usual  process  of  the  court,^  by  execu- 
tion,ss  attachment,^  or  by  imprisonment  for  comtempt.s8 
The  application  of  these  principles  is  not  always  the  same 
in  the  case  of  temporary  as  in  the  case  of  permaneni 
alimony.89 

1  Anu,im, 

2  Crane  v.  Megiunis,  1  OUl  &  J.  463, 475. 

3  Richardson  r.  Wilson,  8  Terg.  67,  77;  even  otberwiae  perbaps* 
see  2  Blsh.  M. «  D.  §  382. 

4  Ball  V.  Montgomery,  2  Ves.  Jr.  191, 195;  Bowman  v.  Worthlngtoo. 
24  Ark.  622,  S37 ;  antCy  i%  179, 862, 363. 

5  Foss,  2  Hi.  App.  411, 413 ;  aaU,  $  179;  pQ$ty  %%. 

6  Adams,  100  JCass.  665, 569, 572;  cuUe,  §S  179, 363;  pott,  |§  393»  384. 

7  McGtee,  10  Qa.  477, 481, 487;  post,  %  366. 

8  Frescott,  69  Me.  146, 150, 151 ;  pott,  §  867. 

9  .into,  §§212-223. 

10    ^nte,  §§  224>226. 

U    See  Piircell,  4  Hen.  A  M.  507,  612;  McOee,  10  Ga.  478,  488;  Bow« 
man  v,  Wortliingtou,  24  Ark.  622, 53i9;  pott*  §  308. 

12  uln^e,  §§  176, 179, 180. 

13  Chase,  55  Me.  21, 23, 24 ;  post^  %  369. 

14  Wilde,  36  Iowa,  319, 321 ;  O^Hogan,  4  Iowa,  509»  616;  port,  \  370. 
16  But  see  2  Blsh.  M.  A  D.  §  468;  Tewksbury,  6  Miss.  109, 113. 

16  Palmer,  1  Paige,  276, 279;  post,  %  371. 

17  /'ox/,  §§  375, 387, 395. 

18  See  Conn.  B.  S.  1875,  p.  189,  S«:  La.  Civ.  Code»  1875,  S  160. 

19  See  Haigb,  L.  B.  1  P.  &  J>,  709;  post,  S  376;  ante,  S  363. 

20  See  Schlosser,  29  lod.  488, 489;  post,  §§  372, 375. 

21  Bergen,  22  Dl.  187, 190;  post,  il  373, 375. 395. 

22  Smith.  2  PhilUm.  235, 1  £ug.  £cc.  244;  Stlllman,  7  Baxt  109,  IMi 
post,  §§  875, 895.  * 

23  Dewees,  56  Miss.  315, 319;  post,  §  374. 

24  Semrow,  23  Minn.  214, 215;  post,  §  376. 

25  Petersine  v.  Thomas.  28  Ohio  St.  596, 599;  pott,  S  374. 
28    Smith,  45  Ala.  264, 268 ;  post,  %  376. 

27   See  Lovett,  11  Ala.  763, 767 ;  pott,  1 396. 


s  CoakE,2riilL<in.t«,lEQg.£cc.l1SLt>o".S379. 

9  liIrl)j-,iralge.!»l,262ijw.(,S3T;. 

1  aiiciillicr..JacobB,«W18.3M,3M;piiK,SlJ7T,»Ili 

!  BiiaseU.4arceae.S6.a);  pi»(,S|in.3T&. 

t  Madison,  I  Wisli.  Ter.lijWj  pMl.S  SIT. 

I  Silllmaji, 7 Bill. IGO,  IW, IW;  pcsi.SJn, 

i  Fre9cotC,99He.l4B,IU;;ioif,S3V9. 

i  Siiii.et.feopie.miii.n,ii.piM,\t>7a. 

i  PerUiiB,lSCaJ.M,Sl;j™i,SK8. 

DHT  PKNDEHTa  LlTB,  poU,  SS  38M91!   Pi 


g  366.  Ab  to  jurladictlou,— Whore  alimoiiy  may  be 
granted  Mitbout  divorce,'  jurisdiction  usually  belongs  to 
tlje  chaDcecj^  courts  of  tlie  Stuta  where  tlie  parties  are 
domicUtd.^  When  alimony  is  granted  aolely  as  an  iuci- 
dent  of  a  divorce,  jurisdiction  belongs  of  course  to  the 
divorce  courts.*  In  a  divorce  suit  tlie  complainant  muse 
usually  be  domiciled  within  the  State;*  hat  tliougli  she 
may  obtain  a  divorce  on  constructivo  service,^  siie  cannot 
obtain  a  decree  of  alimouy  unless  tlie  defendant  lias 
appeared,^  or  has  been  duly  served  with  process  witliiu 
the  jurisdiction  of  the  court.*  This,  because  a  decree  for 
alimoay  merely  enforces  the  busbaod's  duty  to  support 
liis  niFe>^  wbicb  is  a  personal  obligatiou ; '"  it  is  therefore 
a  decree  iitperjonom,"  aad  void  if  there  has  been  no  per- 
sonal appearance  or  service.'^  The  rule  may  be  other- 
wise, nheu  the  court  may  award  land  as  alimony. i^ 
When  the  court  has  allowed  the  suit  to  be  dismissed,"  or 
has  finally  entered  its  decree,^  it  has  no  further  jurisdic- 
tion over  the  parties  or  the  subject-matter,  except  bo  far 
as  this  ia  reserved  by  itsell  or  by  statute.'" 


I   UcOce.  ID  U*-  477, 191,  4B?:  F 
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5  L.  R.  1  P.  D.  1,  8,  12,  13;  Gheever  v.  Wilson,  9  Wall.  106, 123, 124: 
ante,  §  220. 

6  Cook,  56  Wis.  000. 14  N.  Y.  Rep.  33,  41,  443,  444;  ante,  S§  220, 836-389. 

7  Beard,  21  Ind.  321, 328;  cases  in  next  note ;  ante,  $  217  a. 

8  Turner,  44  Ala.  437,  451,  452;  tbompson  v.  State,  28  Ala.  12,  17: 
Saudford,  5  Day,  35d,  358:  Beard,  21  Ind.  3Ji,  3^;  Lytle,  41  Ind.  200, 202: 
Madden  V.  Fielding,  19  La.  An.  505,  eOS;  EilLsou  o.  Martin,  53  Mo.  575, 
673;  Gould  v.  Crow,  67  Mo.  200,  204;  Leith,  39  N.  H.  20, 3J);  Jackson,  1 
Jolins.  424;  Prosser  v.  Warner,  47  Vt.  667, 670, 673;  ante,  %  217. 

9  Jn/e,§§176,179,180. 

10  Campbell,  37  Wis.  206.  216,  217.    See  Maguire,  7  D»ia,  181,  189: 
Miller,  75  N.C.  70, 71.  -«        » 

11  See  discussion,  ante,  §  217  a. 

12  See  Pennoyer  v.  Neff,  95  U.  S.  714, 733;  ante,  S  217  a. 

13  Po8t,i2^i. 

14  Chestnut,  77  111.  346,  849.    See  Tliompson,  3  Head,  527,  529;  pa$t, 
§§410. 

15  Ramp,  59  N.  Y.  212, 216;  post,  S§385, 394, 409,  et  seq. 

16  /'Of/,  §§  370, 376. 

§  367.  As  to  procedure.--In  praying  and  granting 
alimony  the  practice  of  the  ecclesiastical  ^  and  chancery 
courts  ^  is  followed  as  far  as  is  consistent  with  statutes* 
and  rules.*  Alimony  being  an  incident  of  divorce,*  in 
granting  the  divorce  the  court  may  grant  alimony,  although 
it  is  not  specifically  prayed  ;<(  still  this  cannot  be  done 
unless  the  proper  facts  are  before  the  court.^  In  general, 
however,  alimony  should  be  prayed.^  This  may  be  done 
either  in  the  original  bill  or  libel ,9  or  by  a  petition  alleg- 
ing the  faculties,  i<>  or  by  a  motion  on  affidavits  i^  made  in 
the  cause.^  The  defendant  should  be  allowed  to  answer, 
or  be  heard,^  unless  he  is  in  default,  i*  Alimony  pendente 
lite  must  be  prayed  pending  the  suit  is — not  before  the 
defendant  is  in  court;  ^^  not  after  the  final  decree."  Per- 
manent alimony  may  be  prayed  any  time  before  the  final 
decree,^^  and  in  the  case  of  a  divorce  a  meTisa  et  thoro 
after  the  decree, i^  but  not  in  case  of  a  divorce  a  vinculo.^ 
It  may  be  granted  in  the  same  judgment  as  the  divorce, 
or  in  a  separate  one.^  It  should  not  be  modified  without 
proof. 22  It  may  be  enforced  in  many  ways  according  to 
the  practice  of  the  d^HJt,,^  Counsel  fees  must  be  asked 
by  the  wife,  not  by  li|p  counsel. 2*  Notice  of  the  divorce 
9uit  is  sufficient  notice  of  the  petition  for  alimony. 36 


>   McEneD,:eIova,);»,3T6i  onfi, iS  179. 3S3. 3e2-3U. 

i  Jackson,  I  McAr.  34,  IS;  ChaolUer.  11  lacL  ii!,  4Si. 

I   Wei3haapi,!7  Wis.  631,S2<,6!5.    See  WaUlogatord,  6  Bar,  &  J. 

,499;  Llshey,  2  Tenn.  oil,  1, 3. 

)   Preacott.enHe.ue.lM,  ISli  Bboaln  n.  LalgtiCoa,  M  N.  H.  340,  243i 
ilshaupt.  a  Wla.  m,  u.'4.  tUS. 


It  Knraell,  G9  Me.  JSG 

IS  WeLshanpt.JIWl' 

IT  Wilde,  B  Nev.  SM, 

IS  ProscolC  i3  He.  14 

19  Corel],  L.  R.  a  P.  i 


£9   McE<«eii,!tIoira,3T9,9;e;  Oiirtl9,MMo.  3GI.U2. 

§  36S.  As  to  the  neoeHBity  of  a.  marriage.— A  lius- 
bund  in  bouud  tu  support  liis  wife,'  aud  thia  obligation 
r.rises  from  tlio^act  o[  a.  marriage  lietwoeit  tlieta;^  cbure- 
fore,  siucB  alimony  is  baaed  upon  tliis  obligation,*  it  will 
be  granted  otil;  if  tlie  parties  ara  validly  married.  4  If 
the  invalidity  of  au  alleged  marriage  is  admitted,'  or  if  an 
alleged  marriage  is  denlaraU^or  decreed' void, 'or  if  the 
marriage  of  the  parties  lias  been  wliuUy  dissolved  by  di- 
Torce^or  deatb,">  no  alimony  can  be  allowed;  this  was 
(rue  under  clie  eecleHlaarieal  l>i«,'i  aud  lias  uoc  been  tct 
any  extant  inoditied  by  statute.'  Th  ere  is  a  diffeceuoe, 
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however,  in  this  leapect  between  tempoTary  and  penna> 
nent  alimony."  In  the  former  case,  the  court  does  not 
Inquire  into  the  merits,"  and  it  is  Bufflcient  if  the  wife's 
verified  statements  make  out  a  good  prima  facie  case  of 
marriage,^  whether  slie  alleges  a  maniaee  by  celebra- 
tionis or  by  contract,"  if  she  supports  her  allegations  by 
the  affidaviiB  of  third  parties"  or  by  her  own,"  or  with 
such  support  denies  the  husband's  allegations  of  facts  im- 
pairing the  val  idity  of  the  martiage;  *■  but  if  no  celebration 
1h  alleged  It  should  at  least  appear  that  the  man  has  lived 
Willi  lier  and  treated  her  aa  hia  wife.*"  Tiie  object  of  the 
court  should  be  at  oricH  10  prevent  a  mere  adventuress,  by 
bet  allegation  of  a  marriage,  from  compelling  a  man  to 
support  ber  during  a  perhaps  protracted  suit,^  and  to 
prevent  a  man,  by  his  mure  denial  of  his  marriage,  from 
rtjlieviug  biiuself  of  hia  liability  to  support  his  wife,'* 
irliich  would  be  the  practical  effect  of  not  allowing  the 
wife  means  to  carry  on  tlie  suit,"  *But  if  the  final  decree 
recognizes  the  nullity  of  the  alleged  marriage,  no  perma- 
nent alimony  oan  be  allowed,^  though  if  the  woman  bas 
acted  in  good  faith  the  court  may  compel  the  man  to  re- 
imburse lier,^  and  to  allow  her  a  sum  lolldo  nomine  ex- 
ptttaarvm."' 
I  AHU.iini.m,\». 
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§  369.  Ab  to  allmour  in  anility  Buita.— AH  sulu, 
nhellier  called  divorce  suits  or  not,  die  object  of  wlilcli  is 
to  put  nu  end  to  an  alleged  marriage  for  a  cause  exibting 
at  tlie  time  ot  tlie  marriage,'  are  properly  nullity  suita,^ 
and  tlie  decree,  if  passed,  makes  or  declares  tlie  mamage 
Toid.>  With  Biicb  a  decree  no  alimony  can  be  allowed,' 
except  under  such  specllio  statutes  as  those  of  Itilnois' 
and  WIscoqsId.b  Thus,  In  Maine,  wbuce  impotence  is  a 
"causB  f 01  divorce,"  alituoiiy  was  refused  on  the  grouod 
that  it  ix  really  a  cause  of  Dulllty.'  Btilt.  though  thla 
deciaiOD  is  logically  coirect,  it  might  not  be  folloired  else- 
wbore,  but  it  miKht  be  held  Ibat  such  a  statute  covers  all 
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easea,^  01  that  tlie  distincliion  \a  unjust.*  Even  iritbout 
statute,  tba  court  will  compel  a  man  to  indemnify  a 
woman  who  honestly  supposed  herself  Lis  vriie.'"  Aa 
regards  alimony  pendente  Ute,  tba  rule  is  somewhat  differ- 
ently applied.u  If  the  woman  sues  for  nullity,  she 
admits  the  invalidity  of  the  marriage,  and  can  have  no 
allowance;'^  thus  she  cannot  have  alimony  when  she 
alleges  the  man's  irapoteneei"  as  her  ground  for  com- 
plaint," or  that  ha  was  alreddy  married"  when  he  mar- 
ried lier.^  But  if  she  is  defendant,  and  does  not  admit 
the  facts  rendering  the  marriage  null,'^  but  alleges  the 
validity  of  the  de/aclo  marriago,"  she  may  have  alimony 
predente  lite,  whetliec  the  ground  alleged  be  fraud,'* 
duresa,^''  impotence,^'  or  an  existing  marriage.^ 
1    Aale,  Km.2i3-m. 
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341  ALEMONT.  §   370 

§  370.    Ab  toalimony  afterdlaaolvedmarrlaee.^ 

If  at  tljB  tiina  of  tlieappli<^ati()n  furalimouy  tlie  marcinKe 
Ijelweea  the  parties  has  been  wlioUj  disBolveii  by  tba 
same  court  where  the  application  is  made,'  or  by  a  differ- 
ent court.^  or  by  the  husband's  deatli,*  not  only  liika  tliat 
which  gives  rise  to  the  ohligation  to  support  been  ile- 
atroyed,^  but  no  divorce,  of  wliieh  allmouy  is  in  many 
States  merely  an  incident,^  can  be  granted  after  a  valid 
divorce^  or  tha  ileath  of  either  party.'  Therefore,  no 
alimouy  can  be  granted  after  a  marriage  has  been  wholly 
dissolved  as  to  both  parties.^  Thus,  allmouy  will  not  to 
granted  wlien  a  valid  divorce  lias  been  liad  in  another 
State,  althongh  anch  divorce  had  do  reference  to  property 
'  outside  of  such  State;°  nor  will  alimony  pendente  lite  be 
granted  in  a  suit  by  a  divorced  wife  to  enforce  tlie  decree 
for  alimony  against  ber  former  hnsband,'"  or  to  set  aside 
tbe  decree  altogethec."  But  if  the  dissolution  be  only 
partial,  as  in  the  case  of  a  divorce  a  msTua  et  tAoro,'^  all- 
tDony  may  be  granted  at  any  time.l'  So  if  it  be  an  ex 
parte  divorce,  »  dissolving  tbe  marriage  only  as  to  the 
huBband.u>  So  if  the  legislature  on  dissolving  the  mar- 
rit^je  refers  the  question  of  alimony  to  a  court, i*  and  if 
a  court  In  its  decree  reserves  the  right  toward  alimony,!'' 
or  if  its  decree  is  not  final" — under  SucU  c 
tlie  decree  may  also  be  amended. i> 


I.,  Efteots  of  Sivoboi;  cbBp.  il]l.. 
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19   Fail.i3X. 

§  371     As  to  allmoay  when  ■wife  ia  in  fault. — 

T1  h  a  1  aabrtDil  is  lnjiind  tn  BUppiirt  liis  wife,'  this  ob- 
lig  1  n  ntinues  only  wbile  stie  lives  with  liim.'or  when 
sh  1  1  ft  him  through  hia  fault.'  ur  he  Iihs  left  lier.* 
TL  f  by  the  ecclesiastical  law,  no  alimony  was 
gia.n  d  o  a  wlfa  divorced  for  lier  Fault."  As  far  as  a  dc- 
s  rtiuj,  w  fe  is  ooncerned.  tljis  rule  lias  been  generally 
foil  nel  for  b?  deaertias  lier  husband  she  proves  th&t 
abe  can  live  without  hitn;'  hut  even  la  other  cases  it  liaa 
been  aaid  tlint  she  must  be  turned  olf  penniless  if  gnilty,' 
BQil  the  rule  has  been  enforced."  But  the  justice  aud  ex- 
pediency  of  turning  oH  a  wife,  even  if  she  be  adnlttrouH  "* 


doubted.'^  and  it  has  been  aduiitteil  that  there  may  be 
casKH  when  this  would  not  be  done."*  Kecent  decisions 
are  for  the  most  part  under  ataCutas."  A  statute  which 
providos  for  Che  allowanoe  oE  alimony  generally  should 
be  held  to  eover  all  cases.''  but  the  California  statute  as 
pLiinly  excludes  the  allowance  of  alimony  upon  a  divorce 
fat  an  offense  of  tbs  wife,"  as  the  Peaoaylrania  statute 
requires  It.l'  And  so  alimony  is  ({rauted  In  spite  of  the 
fault  of  the  wife,  in  IllinDis."  Indiana,'"  Iowa,*  Ken- 
tucky,°'  Massachusetts,^^  Minnesota,^  aud  probably  elae- 
where.^<  But  even  when  the  fault  of  the  wife  does  not 
affect  her  ri){ht  to  allmouy,  It  dlmlnlshea  the  amount 
Ihereof.'s  As  to  alimony  pendente  tiie.  these  qiiesliona 
can  hardly  arise,  for  such  alimony  is  granted  without  go- 
InK  into  Che  merits.^'  and  the  wife  Is  presumed  innocent 
until  Che  decree. 2"    Still,  if  she  has  been  living  apart  from 


»3 


§371 

would 


Ler  liusband  a  long  time,  supporting  heraelf,  tlierf 
seem  to  bu  uo  nesil  of  tKmjHirary  support,^"  and  if  bLb  ad- 
mits Ler  guilt,  uo  need  of  counsel  feea.^^  WbetLer  a  de- 
feodaut  wife  can  apply  toe  aVibiouy  pendente  lite ,  under  a 
statute  pioviding  cluit  a,  complaining  wife  ma;,  ia  doubt- 
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§  372  ALIMONY,  3i4 

§  372.    The  inrife'B  mesuia  and  ability.— A  husband 
is  not  bound  to  support  bis  wife  if  she  can  support  herself 
according  to  their  social  position,^  and  therefore,  if  a  wife 
has  sufficient  means  of  her  own,  no  alimony,  temporary 
or  permanent,  will  be  awarded  her.^    It  makes  no  dif> 
ference  what  the  nature  of  the  wife's  means  may  be, 
whether  she  has  her  own  separate  property 'or  earnings,^ 
or  is  using  property  of  her  husband' s,^  or  enjoying  a  set- 
tlement from  him;  8  or  what  the  source  thereof,  whether 
she  is  supported  by  her  husband,^  or  father,^  or  son,^  or 
paramour,  10  or  second  husband,!^  or  by  her  own  labor,  i* 
But  there  is  a  difference  in  this  respect  between  tempo- 
rary and  permanent  alimony.^  The  former  is  granted  be- 
fore the  merits  are  considered,  ^^  and  only  on  the  grounds 
of  necessity,^  so  that  it  has  been  held  that  even  if  the 
wife  has  credit  to  raise  money  pendente  lite,  no  alimony 
will  be  allowed.i^    In  the  case  of  permanent  alimony, 
however,  her  means  must  be  of  a  permanent  character. ^^ 
The  wife's  means  are  not  so  often  a  bar  to  alimony  as  a ' 
consideration  in  estimating  its  amount. ^    If  the  parties 
belong  to  the  laboring  classes,  and  the  wife  is  accustomed 
to  toil,  her  husband  will  not  be  compelled  to  maintain 
her  in  idleness;  ^  if  they  belong  to  the  higher  circles  and 
the  husband  is  rich,  the  fact  that  the  wife  has  a  bare  live- 
lihood will  not  relieve  him  of  his  obligation  to  pay  her 
alimony ;  ^  she  must  be  enabled  to  live  as  she  has  been 
accustomed  to.^^    The  amount  of  alimony  is  a  proportion 
of  the^'om^  means  of  the  husband  and  wife;  ^^  if  the  wife's 
own  means  exceed  such  proportion,  she  gets  nothing,^ 
and  if  they  are  less  than  such  proportion,  she  is  allowed 
the  difference.2*    Under  statutes  providing  for  the  divi- 
sion of  the  property  of  the  parties  on  divorce,'^  a  portion 
of  her  guilty  husband's  estate  may  be  awarded  her  with- 
out regard  to  her  means,  as'a  punishment  to  him.^ 

1  Ante,  §^  176, 179, 180. 
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§  373.  Tbe  husband's  i^eaus  and  ability  Ifacut- 
tiea). — Though  a  liushand  is  Laiiuil  to  sujipori  liis  wife,' 
he  aeed  do  bo  only  in  accocdance  witli  bis  rank  uiid  for- 
tuuo,^  so  tliaD  if  he  is  destitute,'  Bud  is  unable  to  nop 
port  her,  he  will  not  be  compelled  to  pay  her  alimony 
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temporary  or  permaneTit.^  Tlie  betler  rule  «■ 
tliat  the  queatiim  of  tbe  Imnband'a  mKana  and  ability 
aCecla  Ibu  amount  of,  noc  the  wife's  riglit  to,  allmanir.s 
A  liuEbaiid's  faculties  iuclude  wbat  ha  actually  owdb, 
and  wbat  Lh  baa  ability  to  acquire.'  An  aWa-bodied 
man  is  not  excused  from  aupportiuj;  Lia  wife  because  he 
lacks  estate,  be  must  labor  for  ber,  and  if  riductaut  tlie 
court  will  compel  him  to.'  His  ability  to  earn  Is  one  of 
bis  faculties:^  bis  bodily  fitness  for  toil,^  and  Ids  mHDCal 
aptitude  for  business,  i"  It  makes  liule  ditierBnce  that  ba 
is  temporarily  out  of  employment.^'  His  means  Inoluda 
bis  property  of  all  kinds,'^  wb ether  in  or  out  of  the 
State,"  real  or  personal,'*  in  possession  ot  expectancy,'* 
productive  or  unproductive,'*  fixed  or  contingent,"  owned 
before  the  bringing  of  the  suit  or  acquired  even  after 
tjia  decree  of  divorce,"  still  legally  owned  or  fraudulent- 
ly assigned,"  acquired  honestly  or  by  nefarious  pursuits. " 
"When  a.  statuw  provides  thai  alimony  la  to  be  awarded 
out  of  tbe  husband's  "  estate,"  "  estate"  Includes  both 
his  ability  and  bis  proiMrty  as  above  stated;^  it  is  equiv- 
alent to  "faculties."^  From  bis  estate  in  gross,  bis 
debts  must  be  deducted.^  An  allegation  of  tbeliusbund's 
faculties  is  generally  necessary  to  support  a  gcaut  of  oli- 
mony,3*  and  he  sbould  answer  such  allegation  fully  and 
expllcity  on  oatb.'E  The  rule  is  different  where  the  bus- 
band  is  complainant  and  the  wife  asks  alimony  pendente 
lite,  in  which  case  alimony  will  bo  awarded  whether  tba 
husband  liave  means  or  not,  and  if  he  does  not  pay  it  ha 
will  uot  be  allowed  to  prosecute  his  suit.^ 
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20  aambUns,  BaDef, !]  Onitt.  43,  iS. 
II    Campbell,  37  Wis.  203, 313. 


VrlgbC.  3  Tei.  in.  17 


§  374.  As  to  allmoDj  In  aUo'wanoe  and  in  gioaa. 
— Under  the  ecclesiastical  hiw,'  nlimony  was  avrarded  in 
tl)e  form  of  an  allowance  jiajable  at  atated  intervala 
pendenle  lite,^  oi  if  parmunuut^  payable  until  tha  leoon- 
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ciliation  of  tlie  parties,*  or  their  total  divorce, ^  or  the 
death  of  one  of  them.^'  So  it  is  by  the  unwritten  law  in 
the  United  States.*^  A  decree  of  alimony  is,  in  absence  of 
statute,^  a  decree  in  personam,^  not  in  rem ;  i®  it  provides 
for  continuing  payments  for  the  wife's  support,ii  and 
does  not  award  specific  property,  12  or  a  sum  in  gross.i* 
This  may,  however,  be  done  by  consent  of  parties,  1*  or  in 
accordance  with  a  pre-existing  agreement  between  the 
parties.^  But,  under  statutes  ^^  in  many  States,  the  court 
may  award  a  part  of  the  husband's  land  by  metes  and 
bounds;  17  an  allowance  or  a  sum  in  gross ;is  a  sum.  of 
money  made  a  lien  on  the  husband's  real  estate,  or  a  part 
of  the  real  estate;  ^^  a  gross  sum  to  cover  everything 
past  and  future  ;2''  a  gross  sum  with  a  divorce  a  viTumlOf 
an  allowance  with  a  divorce  a  mensa ;  ^  in  such  form  as 
will  best  meet  the  exigencies  of  the  case.^  When  either 
course  is  open  to  the  court,  allowing  a  sum  in  gross  or  a 
part  of  the  husband's  land  in  fee  is  deemed  objection- 
able,28  unless  there  is  some  reason  for  it,  such  as  the 
likelihood  that  the  husband  will  vexatiously  resist  the 
payments  of  an  allowance.^  Though  the  award  is  in 
gross,  it' may  be  payable  in  installments.^ 

1  Cooke,  2  PhiUim.  40, 1  Eng.  £cc.  178;  Miller  r.  Clark,  23  Ind.  170, 
372,373;  ante,iS&i. 

2  i>oj'/,  §S  383-3M. 

3  Po4<,  §§  392-397. 

4  Lockridge,  3  Dana,  28,  29;  Walllngsford,  6  Har.  A  J.  485,  489; 
Sogers  V.  Viness,  6  Ired.  293, 297;  Tiffin,  2  Binu.  202, 206;  LockwooU  v. 
Krum,  34  Ohio  St.  2, 7;  post,  §§  391, 392. 

6   Blaker  v.  Cooper,  7  Serg.  Sb  R.  600, 501;  Smitb,  2  Serg.  ft  B.  218. 

260;  post,  §§  391, 392;  ante,  $  368. 

6  Rogers  v.  Viness,  6  Ired.  293, 296»  post,  SS  391*  392;  ante,  S  368. 

7  Waliingsf  ord,  6  Har.  A  J.  485, 488, 489.  See  BosseU,  4  Greene,  26, 
29;  Lockridge,  8  Dana.  28,  29:  Magulre,  7  Dana,  181,  189;  Calauie,  25 
N.  J.£q.548,d50.24N.  J.£q.440,4»;  Close,  25  N.  J.  Kq.  431,  436;  Al- 
mond, 4  Rand.  662,  668.  Still  under  a  power  to  award  alimony  as  it 
seemed  best  to  tlie  court  (Iowa  R.  S.  18J0,  §  2229).  the  courc  awarded  a 
part  ot  the  husband's  real  estate  in  fee:  Jolly,  1  Iowa,  9, 11. 

8  Ante,%36i. 

9  Campbell,  37  Wis.  206, 216, 217, 218;  Odom,  38  Ga.  286, 329:  lHairaln, 
7  Dana,  181, 189;  MUler,  75  N.  C.  70, 71 ;  ante»  §$  217  a,  336, 366.     ^^ 

10  WaUingsford,  6  Har.  A  J.  485, 488, 489;  RusseU,  4  Greene,  26, 29. 

11  See  2  Bish.  M.  A  D.  S  427,  and  cases  there  cited. 


i«    SeeIml.R.8.1Bsl,UM7:  »idatatDUir;Ued«Ki,tKt. 

U  Wls^lu c. Smith,  HN.H.SI3.IM.  See  Jnlly,  I  l<n™,0,lli  DenOt 
a.  ElEeTinuiim.alllL^S,  li7;  BlaDteiialilp,  19  Kaa.  IM.  tel;  BroaihTeU, 
:i01i)uSt,M;,SM. 

lati  Twli>tD.OIadwin,tOMIcfi.S32.^i  ^elerslnen.  Thomai,2S  Olild 
&t.l»96,'»B;  BncktDlDBter,  3S  VC.iW,3(9,2il!  WJIIIaiIIB,3liWlB.3e3.3liI. 
13    Blaabenahlp.  1A  Kan.  IM,  E6L 


(UieE 


El.  40;  Dlnet  p.  Elgenmajm, . 


Si    Ta!lorii.aiiidwln,WMlcIi.!33.iM. 

g  375.  As  to  the  amount  of  alimony.^-AltliuugU 
the  practice  of  tbe  courts  in  to  measuro  tlie  amount  of 
aliniouy  by  making  it  a,  curtain  proportion  of  tlie  pint  >- 
ineanH  an<)  ability  of  the  huabaml'  and  tlia  wlfr,^  anil  to 
award  In  the  case  of  alimony  pendente  lile*  from  one-tifth  ' 
to  oue-eighth,'  and  in  the  case  of  permanent  alimony' 
from  one-half  to  one-third,' there  is  no  ftxed  rule,!"  but 
the  amount  is  a  matter  largely  within  the  discretion  of 
the  contt,"  U>  be  determlneil  a^icordins  to  the  circiiin- 
atancea  of  eacb  particular  case.'^  The  amount  oE  tenipo- 
rarj"  aliaiouy  is  less  than  that  of  permanent  allmon.v,'* 
because  the  former  Ib  awarded  before  the  merits  of  the 
case  are  considered,**  and  becaase  it  is  awarded  at  all 
only  for  tbe  reason  that  justice  requires  that  a  wronged 
trite  should  have  means  to  seek  redreas,''  and  an  Recused 
wifa  means  to  defend  herself;  "<  so  during  a  divorce  suit 
a  wife  should  be  contcut  to  live  in  retirement '~  and  mod- 
estly."    In  determining  wliether  the  allowance  shall  Im 
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large  or  small,  tbe  court  considers  the  means  and  ability 
of  the  husband,  18  and  the  means  and  ability  of  the  wife,2o 
and  will  award  the  wife  a  larger  proportion  of  the  prop- 
erty if  it  consists  largely  of  her  fortune,2i  or  has  been 
partly  accumulated  by  her  exertions  ^^  or  economies.^s 
than  if  it  all  is  hi^  and  was  his  before  his  marriage;  ^  and 
more  if  the  wife  is  old  26  and  in  bad  health  ^8  than  if  she 
is  young  27  and  used  to  labor .28  It  likewise  considers  the 
conduct  of  the  parties, 2»  and  will  aliment  the  wife  liber- 
ally if  her  husband's  offense  has  been  gross,^'^  and  she 
has  been  patient  and  long-sufiFering,8i  but  more  sparingly 
if  she  has  conduced  to  the  husband's  f  ault,^  and  a  bare 
maintenance,  if  anything,^  when  the  fault  is  hers.^  So 
it  considers  the  necessary  expenses  of  each  party  ,^  such 
-as  the  support  of  minor  ^8  children.^  If  an  amount  has 
been  agreed  upon  by  the  parties,  the  court  will  accept  it 
as  conclusive;  ^  but  the  agreement  must  he  fair  and  rea- 
sonable,^ and  free  from  collusion.^  In  determining  the 
amount  the  court  will  also  consider  how  much  can  be 
readily  collected,^^  and  how  great  a  burden  the  husband 
can  stand  without  being  driven  to  financial  ruin  or  de- 
spair.*2  And  the  court  will  always  bear  in  mind  that 
mercenary  separations^  and  scrambles  after  the  hus- 
band's property  ^  are  to  be  discouraged. 

1    Cooke,  2  Philllm.  40, 1  Eng.  Ecc.  17S,  179;  Street,  2  Add.  Ec.  R.  1, 2 


Eiiff.  Ecc.  1^,  196;  Smith,  2  PhiUim.  235. 1  Eng.  Ecc.  244;  Powell,  L.  B.  3 
P.  &  D.  186;  since  the  wife's  means  and  ability  are  always  considered: 
ante,  S  372. 

2  Bergen,  22  lU.  187, 190;  ante,  $  373. 

3  McGee,  10  Ga.  477, 490, 491;  ante,  S  372. 

4  Post,  §§  383-391;  especially  §  388. 

5  WilUams,  29  Wis.  sn,  525;  post,  $  388. 

6  Butler,  Milw.  629;  post,  888. 

7  Post,  SS  392-397 ;  especially  $  395. 

8  Halleman,  65  6a.  476, 481 ;  Stillman,  7  Bazt.  169, 183;  pott,  $  89S. 

9  Ricketts,  4  Gill,  105. 109;  Williams,  36  Wis.  363. 367;  post,  $  390. 

10  Kees,  3  Philllm.  387, 1  Eng.  Ecc.  418,  419;  Andrews,  69  111.  609. 613; 
Farley,  30  Iowa,  853. 854:  Richmond,  2  N.  J.  £q.  90.  92;  Borr.  7  UlU.  -4(7, 
210. 211;  Prince,  1  Blch.Eq.  282.  2a9:  Stillman,  7  Baxt.  169,  184:  BaUey. 
21  Qratt.  43, 57 ;  Williams,  86  Wis.  m,  867.  »  * » 

11  Collins,  71 N.  Y.  269, 271 ;  pott,  %  379. 
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H    seeMelUet,  lParBoii»,IT,7a. 

IS    Hswkes.lHagg.  Ecc.  526.3  Eng.Ecc.SM.JSl. 

19  EldenmuUer.  37  C>l.  8M,  306!  ante,  S  3T3. 

20  McGee,  10  Ga.  47T.  *».  491 :  Btown,  a  Ulch.  2a,  2w :  anlt,  1 3T7. 
CauHDlt  Harrlaoa.MMICb,  240, 241. 

21  Cooke,2Flinilin.40,l£n<(.Efic.miW!  Smith, 2 Phil II m. IK!, 2U. 
2 l'£fiiliii.''io!i, I Eug. Etc.  At, 2M;  Wajiu'.ai LTS^'Mat.Cia! IJi;n.i"u£ 
Gw,  l»0!t.lT7,49i){  B<iiT,7  Hill,  107, 31j;  SUlliDan,IBut.l69,la3. 

li    VoDGUtin,4«IlL134,ltS. 

23    Von  (JlBho,  48  ni.  131, 1431  fad  He  Lorett,  II  Ala.  793,  ^es\  Resaor, 

M    Sea  3  Blsh.  H.  *  D.  i  197. 

29    LoTett,  11  Ala.703,;70. 

2«  SFtaloaser,  29  tnd.4B3, 4991  Bu[3ler,5  Pick.  437.  BeeLynde.aBulj. 
Ch.  74,73. 

n    lATatt,  II  All.  TBI,  770. 

28  Keni>r,S3IU.U2,4Ui  Brown,  22  Ulcli.243,  24S;  'WaUiiig,16  N.J. 
Eq.Sm.MliBSM.ilTi. 

3a  Beaker,  JB  ni.  JB2, 634;  Bereea.  22  111.  in.  IM;  Hammond,  Clark, 
ISI,  IMi  Burr,  IHUl,  201, 211 1  WUl£iiia.2lt  Wis.  tl7,KA>. 

M  Cooke,  2  Phillim.  40,  1£iie.  Ecc.  178.  ISO:  Smtth,  2  PbilUm.  2U,1 
Euc-Ecc^U:  Bergen. 22  IlL  181,  lOUi  Bnrr.7  HUI,  207,211. 

■  1    But,  T  Hill.  207, 212. 

U  SeeLoTett.llAlik7M.7Hj  Re>Tl3.2BL  242, 2Ui  Conner,  29lQd. 
«.  1!);  ZuTer,  M  lows.  190.  lOS;  StoTens,  49  KIcb.  a04. 

33  Bee  Pmlmer.  1  Pnlge,  276, 2771  anlt.  i  S71. 

34  Sea<:i<>niier,29Ind.4S.49:  onn.SSei. 

M  Sea  HAWkea,  I  Hsei.  Eor.  910, 3  Eag.  Ecc  230, 231 :  Lrnde,:  Birb. 
4311. 73. 7»1  poll.  5S  38775»,  SSS.  3M. 

lSi:iM:'nurr.Ybiu,80J,2iiikr6et!Add^Eco.  uJe^'eco.  IM.'iw^ 
poU,  «S  404-407. 

nt  Crewi  n.  Moaner.  74  Ma.  39, 30:  Calame.  21 N.  J.  i:q.  MB,  SSS;  Fe- 
tenlne  p.  Tliouiiu,ii01ilo8[.MI,  t97.   SeaUclAren,  S3  O^I^app.  99. 

3^    BTHOkv.  D]Uianiaii,7Ma.  Apri.  165,  I98i  Colame.  29  N,  J.  Eq.  543,653; 

40  Stllaon,  46  Conn.  15.  21i  Moon  r,  Tlnuin.  53  Ind.  191:  Snow  n. 
Ooold,  74  Ma.  S40, 5tj  i  A.iama.  ii  Minn.  72,  J8;  Speck  v.  DauBiusu,  I 
Mo.  App.  165,  IMj  anle.am-m. 

«   Nell,lHaBg.Eco.!73,I74. 
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\  42    See  Ward,  1  Swab.  A  T.  484;  Andrews,  69  HI.  609,  61?;  Fsirley,  30 

I  Iowa.  353,  354;  Abey,  32  Iowa,  575, 577;  Forrest,  8  Bosw.  61U;  WilUauui, 

i  va  Wis.  im. 

t  4:)    Garduer,  54  Ga.  560, 561 ;  Wardlaw,  S9  Qa.  53, 54. 

•  41    Williams,  29  Wis.  517, 530. 


§  376.  Aa  to  inQreai^ing  qr  cUmlnishing  the 
amount. — Alimonf  pendente  lite  msLj  at  auy  time  during 
the  suit  be  increased  or  diminished.^  When  alimony  is 
granted  with  a  divorce  a  mensa  et  thorOf  not  only  may  it 
be  awarded  after  the  decree,^  biit.it  ma.y  also  be  increased 
or  reduced;^  so  it  may  .be,  probably,  in  cases  of  alimony 
without  divorce.*  But  a  decree  of  divorce  a  vinculo  is 
final,^  and  the  jurisdiction  0  of  the  court  over  the  parties 
is,  after  the  expiration  of  the  term,". at  an  end;^  and  just 
as  there  can  be  no  grant  of  alimony  after  such  a  divorce,^ 
so  there  can  then  be  no  change  in  the  award  of  alimony, ^^ 
unless  the  right  to  make  such  change  is  reserved  by  the 
court  in  its  decree,^  as  it  may  be,^^  or  is  given  by  stat- 
nte,^  as  it  often  is.^*  Some  statutes  expressly  provide 
that  the  decree  for  alimony  may  be  amended:  ^^  but  a 
statute  providing  that  the  Qourt  shall  grant  such  alimony 
as  from  "time  to  time"  it  sees  tit  has  tlie  same  effect.  ^^ 
A  general  statute  applies  to  divorce  a  vinculo  as  well  as  a 
mensa^^  and  to  alimony  in  gross  as  well  as  by  allon-- 
ance.i8  The  court  cannoib  divest  itself  of  the  power 
to  amend  when  it  is  given  by  statute,!^  and  does  not  lose 
it  by  the  removal  of  the  parties.^  But  this  power  cannot 
be  exercised  after  the  death  of  a  party .^^  Nor  will  it  b€( 
exercised  at  all  except  in  a  clear  oase.^  Amendments 
are  not  allowed  as  new  trials;^  and  though  the  decree 
might  be  modified  on  the  presentation  of  newly  discov- 
ered facts  of  wlilch  the  petitioner  was  excusably  igno- 
rant,^:^  generally  no  amendment  will  be  made  unless  a 
change  in  the  circumstances  of  the  parties  is  shown  ;^  aa 
that  the  husband's  faculti.s  have  increased  or  dimiu- 
ished,26  or  the  wife's  means  have  decreased  or  improved.  ** 
The  wife's  second  marriage  is  good  ground  for  reduction* 
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beoauaa  lier  new  husband  Is  botind  to  support  ber.^^  but 
not  lier  bad  conduct;  ^  tliougti  this  latter  proposilion  is 
certainly  questionable.^  The  application  for  an  Inciease 
or  dtminution  of  alimony  may  be  made  by  motion  or  peti- 
tion in  ilie  original  oauae,"  setting  forth  the  facts  relieil 


2    /•«!,!  393. 
HULer,  f  Jobus.  Cb-Sl,  93 


1  Bog.Ecc  131,9: 


;  HcQee.  10  Qa. . 


I  FIschU.lBlMkC.KII.Klj  Sbepberd.l 

i  JbM,5S21S-22». 

I  Bacon, <>  Wis.  19T, 209.    Seepeil,  Hli: 

9  Ksmii,  99  K.  t.  2i2, 210. 

>  SmLI1i.4.tAla.;G4.2sa:  Fries.  1  McAr, 


t    HopUtu,  10  Wla.  «2, 400.    Bat  ee 


1 
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22  Fisber,  82  Iowa,  20, 21 ;  Bockminster,  38  Vt.  248, 2S0. 

23  Wilde,  38  Iowa,  319, 321, 322. 

24  Semrow,  23  Minn.  214, 215. 

25  WUde.  86  Iowa,  319, 321:  Peikins,  12  Mich.  456. 458:  Gk>odinan.  26 
Mich.  417, 418:  Semrow,  23  Minn.  214, 215;  Petersine  «.  Thomas, 28  Ohio 
St.  506, 600, 601. 

26  DeBlaqniere,  3  B&gg.  Ecc.  822, 329, 5  Eng.  Ecc.  126, 129;  Fisher,  33 
Iowa,  20, 21 ;  HalsteU,  5  Daer,  659. 

27  Holmes,  4  Barb.  295, 298. 

28  Bowman  v.  Worthinffton,  24  Ark.  522, 538, 539;  Stniman, 99  IlL  196, 
200;  Albee  v.  Wyman,  10  Gray.  222, 230.  See  Fisher,  2  Swab.  &  T.  411 ; 
Sidney,  4  Swab.  &  T.  180.  Not  in  New  York,  where  alimony  cannot  be 
changed :  Shepherd,  1  Hon,  240, 241,  afl*d  58  N.  T.  644. 

29  Sloan  v.  Col,  4  Hayw.  75, 76. 77 ;  F<i]Tdst,  8  Bosw.  661. 693, 694, 696^ 

30  Consult  authorities,  anie,  $  371. 

31  Banman,  18  Ark.  330, 333. 
82  Perkins,  12  Mich.  456, 458. 

§  377.  Aa  to  secaring  the  "wife's  alimony  (in- 
Janction,  etc.). — The  husband  often  attempts  to  avoid 
his  liability  for  alimony  by  leaving  the  jurisdiction  of  the 
court,  or  by  assigning  his  property,  and  the  court  may 
prevent  this  by  a  writ  ne  execU^  or  writ  of  injunction,  or 
by  making  the  decree  for  alimony  a  lien  on  his  property, 
or  by  compelling  him  to  give  security  for  its  payment. 

1.  A  writ  ne  exeat  regno  was  granted  in  England  after  > 
the  decree  for  alimony  was  passed,  on  the  application  of 

j  the  wife,  and  her  affidavit  that  her  husband  was  about  to 

leave  the  country  to  avoid  payment.^  In  the  United 
States  such  a  writ — ne  exeat  republica—in&y  be  granted 
even  before  the  decree,^  any  time  after  the  suit  has  be- 
gun,^ on  the  wife's  petition  and  affidavit.^  Her  single 
affidavit  is  enough,^  but  her  allegation  that  he  is  going  to 
leave  the  State  must  be  explicit.^  If  the  husband  gives 
security,  the  writ  wlU  be  discharged.^ 

2.  A  writ  of  i7\junction  may  be  granted  to  restrain  a 
husband  from  any  disposition  of  his  property  which  will 
defeat  his  wife's  rights  on  the  petition  and  affidavit  of 
the  wife;^  still  she  will  not  be  allowed  thus  to  break  up 
his  trade,io  and  in  some  places  she  may  perhaps  be  t*>- 
quired  to  give  an  injunction  bond  '^  An  injunction  wImvl 
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granted  preTents  encnmbranceH  as  well  as  asaigamenta,'* 
tliougli  in  oDe  case  one  via  lield  not  to  affect  a  bona  fids 
puti: Laser.''  Tiie  all^ation  most  set  fonli  Dot  only  llio 
wifti'n  fdara  of  an  asfli^ineiii,  but  the  groundit  thereof ,^^ 
noF  (Till  tlie  loere  tlenials  of  the  liusbanil  couoterbaliuice 
tbe  allegatianH.'^  A  bona  fide  aasigiiee  of  cboses  ia 
action  cannot  be  eajoiniHl  from  collecting  tliem.'^  but  a 
peraon  nlio  is  negotialing  for  an  assignment  may  be 
madB  a  parly"  anil  enjoined."  In  addition,  a  receiver 
of  the  biisbitad's  property  may  be  appointed." 

3.  Tlie  dirurce  auit,^  and  eTen  the  decree,^  doea  not  of 
Itself  create  a  lien  for  alimony  on  the  husband's  estate, 
but  tbe  court  may  i/barge  Che  husband's  property  with 
tlie  payment  of  the  alimony,^  or  may  assign  a  portion  of 
Hucli  property  to  a  trustee  for  the  wife's  beucHt.^ 

4.  The  court  may  order  the  husband  to  give  security 
for  the  payment  of  tbe  alimony  awarded.^  and  may 
enforce  this  order  by  au  attachment  for  contempt,^  by  a, 
writ  of  injunction,^  or  a  writ  of  ne  ezeat.^' 

1    Bhaltoe,  7  Ve«.  IT!;  Coglar,  I  Vea.  Jr.  M. 

U.  *  D.  SS5«>-a»:   Shelf.  U.  Ic  D.  ;S6W,  601;  Tander. 
-— ■—  -Btiii.Jii,  lujHeacl.  aAtk.aia;  AaoD.  a  Alt. 

■    "    2VEUt- 3«i  Honaen  D.  Ro* 

I.  2  Ch.  B.  \v;  WliltniorcA 


c.  De  SiBqai 

Ves.  A  Jl.  lAi  iw»u.  > 
ll3;Uoaey.liVe9.»l; 


Cotlar.l  Vea.  Jr.Mi  Btreel,  Toni.  A  B.  322. 

J   HcOee,BO»m.SI.!M. 

i   B)lalidt,«M,  J.Eq.Sg;  in((,itM;i>iu«,SKS. 

s  l.roii.21  Cotm.  IS>.  1^;  KcGee,  S  Gs,  29.t,  IX;  Harper  i.  RookPr, 
■a  ni,  HD,  171;  llaylT,  %  Md.  Cb.  KS,  X»;  Yule,  lb  N.  J.  £q.  139  IM; 
^landt.SN.J.Ka.^;  KUby.i  Faure,  !6I,  atS:  Denton.  1  JoQi».  iTh. 
»&.  3i»!  auninoiii  Clane,  Ml,  wTrruhst,  1  Deuns.  13,  44;  Derail, 
4DettHU.Kt|.»,M. 

e  McGee,8  0a.as,  W;  Bayler,  i  HU.  CIlUS.  HI;  Yul«,  U  K.  J. 
Eq.  IW,  IM. 

T    UcGee.  B  Oa.  t9«.  197. 


I.  Eq.  M,  44;  DevaU,  4 


s;  Dr^wr,  SS IIJ.  IT,  fa; 

'*-  Bencen,  Z2  111.  in,  ISd;  Ft 
I,  IT  fa«a,  SMi  FIslilI.  2  tltt. 


whiwnrmf -^ .  .., 

|tlekelt3,t<]lll.lie,  loii  MaiTUOii,49n.  D.li3,  Til  Kiiby.  1  Paige,  lul 
JKi  lMiile,>I^Lg>.2N,33a,33SiBi»«,llfiJge,l«,ie»iCin]rIS[ialy, 
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434,  435;  Hammond.  GUurke,  1$I,  152;  GUmore.  5  Jonea  Eq.  284,  287; 
Tolertont?.  WiUlard.  30  OHio  St.  67d,  588, 589;  Wflson.  Wright,  128,  139: 
Questel,  Wright,  4»2.  433;  Wilson.  1  Desaus.  £4.  219,  224;  StUUuau,  7 
Saxt.  169, 185. 1»6;  Bolls,  1  Cold.  284, 286. 

10  Bose,  II  Paige,  166, 1G9. 

11  Bolls,  1  Ck>ld.  281, 286;  po»t,  S  981. 

12  Vangant,  23  HI.  536, 543. 

13  Frakes  r.  Brown.  2  Blackf.  295, 299. 

14  Norris,  27  Ala.  519, 530. 

15  Hammond,  Clarke,  151, 152. 

16  Gilmoir6, 5  Jones  £q.  284, 288.= 

17  Ante,  §  336;  post,  %  381. 

18  See  Draper,  68  lU.  17, 23;  Wetmore,  6  Qreg.  409, 472. 

19  Bergen,  22  lU.  187.188;  Carey,  2  P^y,  434.  435;  Holmes,  29  N.  J. 
Eq.  9, 12;  Qaestel,  Wright,  493, 493^;  StiUman,  7  Baxt  169, 185, 186. 

20  Sapp  V.  Wightman,  103  Dl.  150, 158, 159;  Daniel  v.  Bogeis,  87  N.  GL 
95,98;  po9«,  S  381,  n.  13. 

21  Lawton,  12R.  I.310,211:po4«,  $381,n.  17 

22  O'Callaghan,  69  IlL  552.  554.  555;  Etarshberger,  26  towa,  503,  WHi 
RusseU,4Oreene.26,90;  Blabkenship,  19  Kan.  159.  161;  Holmes,  29  N. 
J.  £q.  9,  12;  Ollu  v.  Hungerford,  10  Ohio,  268,  270;  Stlllman,  7  Baxt. 
£69, 1%,  187. 

23  Madison,  1  Wash.  Ter.  7a,  75. 

24  Beiffeustein  V.  Hooper,  36  U.  C.  Q.  B.  295,  300;  Holmes,  29  N.  J. 
£q.  9, 12. 

35  Andrews,  69  HI.  609,  612;  Ld6kridge,  8  Dana,  28,  90;  Isaacs,  61 
How.  Pr.  369, 372;  post»  §  377. 

26   Questel,  Wright,  493, 493. 

37  McGee,  8  6a.  295,  299;  Prather.  4  Desaus.  £q.  83,  44;  DevaU,  4 
Desaus.  £q.  79, 84. 

§  378.  As  to  enforcing  decree.-- A  decree  for  all- 
riony  can,  within  the  State  where  it  is  passed,  be  enforced 
rnly  by  the  court  which  has  granted  it,^  but  out  of  such 
rtate  it  may  be  enforced  as  a  judginent,^  and  even,  if  the 
oarties  reside  in  different  States,  on  the  equity  side  of  the 
United  States  courts. 8  It  is  generally  enforced  accord- 
iing  to  the  usual  practice  of  the  court  ;^  thus,  it  maybe 
enforced  as  an  ordinary  chancery  decree,*  or  by  supple- 
mentary proceedingSjO  or  by  execution,^  scire  faciaSj^  and 
attachment,^  or  by  sequestration  of  the  husband's  proper- 
ty,io  or  by  the  appointment  of  a  receiver,  11  or  by  cbarginj^ 
the  husband's  land  with  a  lien,!^  or  by  a  suit  on  the 
*K)nd,i8  or,  in  case  of  aMmony  pendente  Ute,^^  by  dismissi^ 
ng  the  suit  of  a  delinquent  plaintiff,^  or  defaulting  a  do  • 
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lioquv/iit  defendant.i^    If  a  hasband,  being  ablo  to  pay.^^ 
refuses,  18  or  by  assigning  his  property  intentionally  de- 
stroys his  ability,  to  pay,^  t}iis  is  contempt  of  court,  ai.d 
he  m^ay  be  imprisoned  for  contempt  20  by  a  court  of  clian- 
cery  in  the  exercise  of  its  ordinary  powers.21    This  is  not 
imprisonment  for  debt.^  for  it  is  said  the  obligation  to 
pay  alimony  is  a  duty  rather  than  a  debt, 28  and  besides, 
the  court  acts  upon  the  contemptuous  refusal  rather  than 
the  failure  to  pay  the  alimony. 2*    If  the  court  attempted 
to  commit  a  husband  who  actually  and  honestly  could 
not  pay,  there  would  be  no  contempt,  and  the  imprison- 
ment would  be  for  debt.28    Sequestration  does  not  super- 
sede proceedings  for  contempt,26  but  if  the  wife  has  ample 
security  her  husband  will  not  be  committed.27    There  is 
no  exemption  from  execution  on  the  ground  that  the  de« 
cree  for  alimony  creates  a  debt  ex  contractu  ; '^^  but  tl  e 
decree  may  be  discharged  as  far  as  payments  then  due 
are  concerned  28  under  insolvent  laws.so    Perhaps  more 
than  a  year's  arrears  would  not  be  enforced.^i  but  this 
seems  to  be  within  the  discretion  of  the  court ;  ^  arrears 
of  alimony  pendente  lite  cannot  be  enforced  after  the  suit 
has  been  decided  against  the  wife.88    In  general,  alimony 
cannot  be  enforced  after  the  death  of  either  party .s*    In 
the  case  of  the  husband's  death,  except  under  statutc^s 
no  further  alimony  is  payable; 88  but  arrears  may  be  en- 
forced as  any  other  claim  against  his  estate,8<  not  by  mo- 
tion in  the  divorce  suit  to  make  his  administrator  a 
party .88    A  child  for  whose  benefit  alimony  was  payable 
to  his  mother  cannot  enforce  it  against  his  deceased  fa- 
ther's representative. 83    In  case  of  the  wife's  death,  her 
administrator  cannot  collect  arrears,*^  for  they  belong  to 
her  husband ;^^  but  her  administrator  can  collect  arrears 
for  the  benefit  of  her  creditors,^^  or  if  the  decree  reserves 
this  right,^  or  a  statute  gives  it,**  or  if  the  award  is  final 
and  in  gross.^    In  such  cases  the  divorce  suit  is  revived 
in  the  name  of  the  wife's  representative. ^8 

1    Allen,  100  Mass.  373,  37fi;  Van  Buskirk  v.  Mulock,  18  N.  J.L.  181, 
IM,  IH;  Gueutlier  v.  Jacobs,  44  Wis.  3M,  355;  post,  § 381. 


§  378  ALIMONY.  338 

2  Allen,  100  Mass.  373, 375, 376;  Barber,  21  How.  682. 565. 

3  Barber,  21  How.  582, 596. 

4  Prescott,  59  Me.  146,  153;  Goa^hlln  v.  Ehlert.  39  Mo.  285,  286; 
Barker  v.  Dayton,  28  Wis.  367, 380;  Damou,  28  Wis.  510,  516;  (mte»  S  224. 
Examine  statutes,  ante,  S  364. 

5  Blake  v.  People,  89  IlL  11, 14;  Burrows  v.Purple,  107  Mass. 428, 434. 

6  Barker  v.  Dayton.  28  Wis.  367, 379. 

7  Blake  r.  People,  80  111.  11,14;  Call.  65  Me.  407, 409;  Russell,  69  Me, 
836,  339;  Prescott,  69  Me.  14),  153,  00  Me.  4itf;  Burrows  v.  Purple.  107 
Mass.  428, 434;  North,  39  Mich.  67. 68;  Waters,  43  Mo.  385,388;  Wooley, 
Wright,  245.    But  see  Grove.  68  Pa.  St.  143. 145. 

8  Morton,  4  Gush.  518, 528;  Bouslough.i6J  Pa.  St.  495,  500.  But  see 
Ooss,  29  6a.  10^,  110. 

9  Goss,  29  Ga.  109, 110:  Danl^s  v.  L1ndle7,44  Iowa,367, 369;  Waters, 
49  Mo.  3b5, 383;  Bouslough,  68  Pa.  St.  4  5, 500. 

10  Blake  v.  People,80  HL  11, 14;  Lockrl(lge,3  Dana, 28,30;  Guenther, 
44  WM.  354, 356. 

1 1  Holmes,  29  N.  3.  £q.  9, 12. 

12  O'Callaghan,  69  Dl.  552, 554, 555;  RusseU.  4  Greene,  26, 30;  Holmes, 
29N.J.Eq.9, 12. 

13  Guenther,  40  Wis.  115, 120;  Guenther  v.  Jacobs,  44  Wis.  854,  UN, 

14  Ante,  §  360;  poat,  §§  386, 383-391. 

15  See  Bird,  1  Lee,  572, 5  £n<;.  Ecc.  455;  Pell,  50  Iowa,  521, 523;  Man- 
gels, 6  Mo.  App.  481, 487;  Waters,  4 J  Mo.  385,  388. 

16  Cason,  15  Ga.  405, 407. 

17  CouffhllM  V.  Ehlert,  39  Mo.  285, 288.  See  Garleton,  44  Ga.  216, 220; 
Blake  v.  People,  80  lU.  11, 14;  O'Gallaghan,  69  Ul.  552, 553;  Pain, 80  N.  C. 
322, 325.  But  see  Strobridge,  21  Hun,  288,  292;  ante,  S§  179, 180, 280, 281, 
873. 

18  Goughlln  V.  Ehlert,  39  Mo.  285, 286. 

19  See  Stuart,  123  Mass.  370,  371;  Winslow  v.  Nason,  113  Mass.  411; 
Chiles,  22  Wall.  157, 169. 

20  Perkins,  18  Gal.  60, 64:  GottreU,  59  Gal.  417, 418;  Lyon, 21  Conn.  185. 
197-199;  Goss,  2»  Ga.  109, 110;  Blake  e.  People,  80  HI.  11, 14;  Andrews,  <9 
111.  60.9  611;  Wightman,  45  111.  167;  Russell,  69  Me.  336,  339;  Strobridge, 
21  Hun,  288, 292;  Park,  80  N.  Y.  156, 160;  Pritchard,  4  Abb.  N.  C.  298. 900; 
Grove,  68  Pa.  St.  143, 145.    But  see  GoughUn  v,  Ehlert,  39  Mo.  285, 287. 

21  O'Callaghan,  69  HI.  552, 554. 

22  Perkins,  18  CaL  60,  64;  Pain,  80  N.  G.  322, 325.  But  see  Blake  «. 
People,  80  111.  11, 14;  Goughlln  v.  Ehlert,  39  Mo.  285, 286. 

23  Perkins,  18  Gal.  60,  64.  See  Garleton,  44  Ga.  216, 220:  Henzie  «. 
Anderson.  65  Ind.  2;)9, 240;  Daniels  r.  Lindley,  44  Iowa,  567,569:  Pain, 80 
N.  G.  322, 325.   But  see  Blake  v.  People,  80  111.  11, 14 ;  Allen,  100  Mass.  873, 

24  Goughlln  V.  Ehlert,  39  Mo.  285, 286;  O'Gallaghan,  69  UL  552, 655. 

25  Goughlln  r.  Ehlert,  39  Mo.  285, 286;  supra,  n.  17. 

26  O'Callaghan,  69  HI.  552, 553;  contra  In  New  York:  Isaacs,  61  How. 
Pr.  369, 372. 

27  Andrews,  69  111.  609,611 ;  Lockridge,3  Dana,  28, 80;  Isaacs, 61  How. 
Pr.  369, 372.  * 

28  Menzie  r.  Anderson,  65  Ind.  239, 240. 
89   Newhouse.  5  Whart.  82. 84. 
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30  Dickens,  2  Swab.  A  T.  645, 648;  Texas,  1  Ashm.  172, 178. 

31  2Bish.M.<&D.S398. 

82  Guenther  e.  Jacobs,  44  Wis.  354, 855. 

33  O'Haley,  31  Tex.  503, 508. 

34  DeBlaqniere,  3  Hags:.  Ecc.  322, 5  Eng.  Ecc.  126, 128:  Dewees,  55 
Miss.  315, 31»;  Frauds,  31  Oratt.  283, 2d9.    Consult  cmte,  S§  329, 368, 370. 

35  Miller,  64  Me.  484, 487. 

86  Lockwood  V.  Krain,  36  Oliio  St.  1. 7. 

87  Guenther,  40  Wis.  115,  119.   See  iSmlth.  1  Aoot,  849;  Francis,  31 
Gratt.  283, 289. 

88  Guenther,  40  Wis.  115, 119. 

89  Sterling,  12  Ga.  201, 204. 

40  Stones  v.  Cooke,  8  Sim.  821,  n.;  Bousloiigli,  68  Fa.  St.  495, 499; 
Clark,  6  Watts  A  S.  b5, 88. 

41  Clark,  6  Watts  AS.  85.  88. 
Bonslough.  68  Fa.  St.  495, 499. 
See  Burr,  7  HIU,  207, 213. 
See  Miller  v.  Clark,  28  Ind.  871, 876. 
Miller V.  Clark,  23  Ind. 371, 375, 376;  Dlnet  r.Elgenmann,  87  DL  275, 


42 

43 

44 

45 
279. 

46 


Dlnet  V.  Eigenmann,  80  m.  275, 281. 


§  379.  As  to  appeal.— Whether  alimony  shall  be 
granted  seems  to  be  a  matter  of  law;  ^  how  much  shall  be 
granted,  a  matter  of  discretiou,^  for  there  is  no  fixed  rule 
as  to  the  amount.^  But  the  discretion  is  always  a  judicial 
and  not  an  arbitrary  discretion.^  So  in  general  an  appeal 
will  lie  even  as  to  alimony  pendente  lite,^  and  the  lower 
court  may  be  reversed  not  only  for  refusing  ^  or  granting  ^ 
alimony,  but  for  granting  too  large  ^  or  too  small  ^  an 
amount.  Still,  a  clear  case  of  abuse  of  discretion  must 
be  made  out,i<*  and  in  some  States  the  decree  of  the  lower 
court  as  to  alimony  pendente  lite  ^^  and  as  to  the  amount  ^ 
is  final.  Alimony  pendente  lite  ceases  with  the  final  de- 
cree of  the  lower  court,^  unless  such  court  makes  some 
order  for  its  continuance ;  ^^  but  in  a  proper  case,  the  ap- 
pellate court  may  probably  grant  alimony  while  the 
appeal  is  pending.  ^^ 

1  Schonwald,  Phill.  Eq.  215, 218.  See  Whitsell,  8  Mon.  B.  50;  Call, 
65  Me.  407, 410. 

2  Bees,  3  PhiUim.  387,  1  Eng.  Ecc.  418;  Powell,  L.  B.  3  P.  A  D.  186; 
Jones,  L.  K.  2  P.  &  D.  333,  SSbTUiU,  47  (ia.  332;  Collins,  71  N.  T.  269, 281. 

8   Stillman,  7  Baxt.  179, 183 ;  ante»  S  375;  post,  S§  388-390, 395. 
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4  Cooke,2  Fblllim.  40, 1  Hag,  Ecc.  178;  Jones,  L.  R.  2  P.  &  D.  333, 
838;  StUiinan,  99  111.  U)6.  201:  Foote.  22  IIL  429,  4J'>:  brlnklcy,  50  N.  ^ . 
1K4. 203;  Burr,  7  Hill.  207,  219;  Do  LLainosas,  U  N.  Y.  618,  619.  Consult 
ante,  §  240. 

5  Hecht.  28  Ark.  92, 94.  See  Sparhawk,  120  Mass.  390.  392:  Lapham, 
40  Mich.  527;  Do  Llamosas,  62  N.  T.  6ld,  6U):  Scliouwald,  Phiil.  £q.  215, 
2i8;  Cox,  19  Ohio  St.  502,  510;  Cooke,  2  PhilUm.  40,  1  Bag,  £cc.  178; 
btreet,  2  Add.  £c.  U.  1, 2  £ng.  Ecc.  195,  li/0; 

6  See  Whitsell,  8  Mod.  B.  50. 

7  See  Jenkins,  91  Ul.  167, 169. 

8  Andrews,  69  ni.  609, 612. 

9  Ressor,  82  UL  442, 446. 

10  PowcU,  53  Ind.  513, 617. 

11  Gall.  65  Me.  407,  40.-);  post,  §§  383-391. 

12  Call,  65  Me.  407,  403;  atite,  §  375;  po«^  SS  388-390, 890. 

13  Wood.  7  Lans.  205, 206;  post,  S  391. 

14  King,  27  Ala.  387, 389;  MlUer,  43  Iowa,  825, 329;  Wood,  7  Laos.  905, 

206. 

15  Whitmore,  49  Mich.  417, 4ia:  KifluBe,23  Wis.  354,  356.  See  Jones, 
L.  R.  2  P.  &  D.  333, 336;  post,  §  385. 

§  380.  As  to  effect  of  decree.— Alimony  is  an  al- 
lowance in  lieu  of  the  wife's  right  to  support,^  and  when 
it  is  duly  paid,^  all  the  husband's  liability  to  support  his 
wife  is  discharged,^  and  she  can  no  longer  bind  him  fox 
necessaries.^  But  a  decree  for  alimony  does  not  affect 
her  property  rights  as  wife  or  widow  6— for  example,  her 
dower.6  Still,  when  the  word  "alimony**''  is  used  in 
statutes  s  in  a  broad  sense,  and  covers  a  court's  final  settle* 
ment  of  property  rights  between  the  parties,^  the  decree 
may  bar  all  the  mutual  rights  of  the  husband  and  wife,^ 
though  perhaps  such  an  effect  is  due  rather  to  the  disso- 
lution of  the  marriage.ii  The  effect  of  the  decree  may  be 
somewhat  controlled  by  its  terms.^  It  cannot  be  collat- 
erally questioned.^ 

1  ^n^e,  §§  176, 179, 180, 368-370.    See  Boggers,  6  Baxt.  299, 300. 

2  Pearson  v.  Darrington,  32  Ala.  222,  243;  Wright,  6  Tex.  29,  S3,  33; 
ante,  S  180,  n.  19, 20,  23. 

3  Plaster,  47  m.  2r0, 284. 

4  Crittenden  v.  Schermerhom,  39  Mich.  661,  664.  See  also  Hunt  v. 
De  Blaquiere,  5  Bing.  550;  WilLson  o.  Smyth,  1  Bam.  &  Adol.  801:  Kee- 
gan  r.  8initb.  5  Barn.  A  C.  375;  Brisco,  2  Hagg.  Const.  I{;9, 202;  Mitchell 
V.  Treanor,  II  Qa.  324;  Dowe  v.  Smith,  11  Allen,  107:  Hancock,  10  Costa. 
41 :  Lieunett  v.  O'Fallon,  2  Mo.  69;  Sykes  v.  Halstead,  1  Saud.  483;  John- 
ston o.  AUen,  39  How.  Pr.  506;  Catlin  p.  Martin,  68  N.  Y.  3Wi;  Hare  v. 
Gibson,  32  Ohio  fit.  S3 ;  ante,  i  180. 
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5  Russell,  Smith  (Ind.)  356, 357:  Savage  v.  CriUr  19  Hun,  4, 6;  Grain 
V.  Cavana,  62  Barb.  109, 3tf  Barb.  410,  414.  8ee  post,  chap,  xll.,  jEIffbots 
OF  Divorce. 

6  Grain  v.  Cavana,  36  Barb.  410, 414 ;  pott^  S  446. 

7  ^n^e,  S358. 

8  Ante,%d6i, 

9  Po»t,%3%. 

10  Marvin  v.  CoUins,  48  111.  156, 159 ;  Stewart,  43  Oa.  294, 296. 

1 1  See  State  v,  Weatherby,  43  Me.  258 ;  pottt  chap,  xll.,  Effbotb  OV 

DiVOBOB. 

12  See  Madison,  1  Wash.  Ter.  73, 76. 

13  Marvinr.  Collins,  48  HL  156, 159.    Consult  ih>«^  S§  417-426. 

§  381.    As  to  husband's  assignees  and  creditors. 

— A  wife  is  a  quasi  creditor  of  her  husband  for  her  sup- 
port; 1  and,  though  neither  is  she  strictly  a  creditor ,2  nor 
is  his  obligation  to  aliment  her  strictly  a  debt,^  any  as- 
signment of  his  property  made  by  him  to  defeat  her  right 
to  alimony,  to  a  party  who  colludes  with  him  for  this 
purpose,^  or  who  has  actual  notice  of  the  pending  liiiga- 
tiou,^  although  upon  valuable  consideration,^  is  void  under 
13  Elizabeth,  chapter  5,^  or  analogous  statutes  in  the 
various  States.^  Her  right  differs  from  tliat  of  a  technical 
creditor  in  this :  if  the  assignment  is  bona  fide,  it  is  valid 
tiiough  it  be  without  consideration,  and  though  it  leave 
her  penniless.^  When  there  has  been  a  fraudulent  assign- 
ment the  assignee  may  be  made  a  party  to  the  divorce 
suit,^<^  and  the  court  in  awarding  alimony  will  not  only 
take  into  account  the  value  of  the  property  assigned,  ^^ 
but  will  also,  if  necessary,  set  aside  the  fraudulent  deed.^ 
A  divorce  suit  is  not  in  itself  a  lien  for  alimony  on  the 
husband's  property  .^^  The  doctrine  of  lis  pendens  applies 
only  to  proceedings  directly  relating  to  the  thing  or  prop- 
erty in  question.!*  Probably,  therefore,  if  the  petition 
specifically  describes  property  and  asks  for  alimony  out 
of  it  the  doctrine  of  lis  pendens  does  apply.  ^  So  the 
decree  for  alimony  is  usually  in  personamy^^  and  is  not 
a  lien  on  the  husband's  property ,^7  unless  expressly  so 
declared  as  to  property  specified.!^  Still,  such  a  decree  ia 
said  to  make  the  wife's  claim  a  judicial  debt  of  record.^ 
M.  A  D.-8I. 
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If  a  creditor  obtains  a  judgment  before  the  wife  gets  a 
lien,  his  rights  are  prior  to  hers.^o 

1  Bousloui^Ii,  63  Pa.  St.  4::5. 499, 500.  See  Brown,  2  Hagg.  Ecc.  &,  4 
Enjc.  Ecc.  i ;  (Jaiithera  v.  Venable.  5i  Ga.  389,  394;  Draper, «« 111.  17,  22; 
liisliop  V.  KetUnout,  HJ  Ind.  157, 160;  Frakes  o.  UrovTU,2  Blackf.  295,299; 
DAiiieUr.  LiiKllsy.  44  Iowa,  5j7,  bUl;  Bailey,  61  Me.  361,  364;  Felffley. 
7  M(l.  537. 5«i :  Liveniiore  r.  Boutelle.  U  Gray,  217;  Burrows  r.  Purple, 
107  M.MH.  421.  4(5:  CHiue,  105  Mass.  8«,  3K7,  888;  Allen,  100  Mass.  373, 
274;  Morrison,  4.)  N.  H.  (M,  72;  Tolertou  v.  WilUard.  30  Oblo  St.  579, 5J8; 
Hamlin  r.  Bevaux,  7  Ohio,  Ibl;  Speucer,  9  R.  1. 150.  164;  Bolls,  1  Cold. 
284, 287;  Nix,  10  Helsk.  54o,  MS;  Damon,  28  Wis.  610, 515;  ante,  S§  39, 187. 

2  Daulels  r.  Llndley,  44  Iowa,  557, 560;  Feigley,  7  Md.  537, 561. 

3  Perkins.  18  Cal.  60, 64;  ante,  §  378. 

4  Tolerton  v.  \7iLlard,  30  OIilo  St.  679, 5S8. 

5  Frakes  v.  Brown,  2  Blackf.  295, 239;  Nix,  10  Helsk.  546.  548.  Con- 
sult cases  In  note  1. 

6  BaUey,61Me.861,864. 

7  Feigley,  7  Md.  537,  5ol;  Moxrls(m,  49  N.  H.  69,  72;  cases  In  next 
note. 

8  see  Bailey,  &1  Me.  961,  364;  Llvermore  v.  Boutelle.  11  Gray,  217; 
Allen,  lUO  Mass.  373,374:  Chase,  105  Mass.  385, 387,388:  Burrows  v.  Par- 
ole, I«7  Mass.  428, 435;  Bouslough,  68  Pa.  St.  495,  5M:  BoUs,  1  Cold.  2M, 

287. 

9  Feigley,  7  Md.  537, 561, 562. 

10  Damon,  28  Wis.  510. 515;  ante,  §§  326,  377. 

11  Stuart,  123  Mass.  370, 371 ;  ante,  S  373. 

12  Draper,  68  Dl.  17. 23;  ante,  U  336, 377. 

13  Sapp  V.  Wi'jbtman,  1(»  Dl.  150,  156,  160;  VtaflrBat,  23  HI.  586,  64S; 

Feigley.  7  Md.  537,  563:  Gllmore,  5  Jones  £q.  284. 287;  ante,  i  377. 

14  Feigley,  7  Md.  537, 663;  Daniel  v.  Rogers,  87  N.  C.  95. 98. 

15  See  Draper,  63  111.  17, 23;  Tolerton  «.  WUlard,  30  Ohio  St.  S79, 186. 

16  Ellisou  V.  Martin,  53  Mo.  575, 573;  ante,  SS  217  «,  86S. 

17  Lawtou,  12  R.  1. 210, 211 ;  ante,  S  877. 

18  Lawton,  12  R.  1. 210, 211 ;  asUe,  $§  377, 378. 

19  Allen,  100  Mass.  373,374. 

30   Oarithers  v.  Venable,  52  Cto.  368, 394;  Speneer,  9  R.  L  160, 101. 

§  382.  MiBcellaneoas.— A  deed  of  separation,  ^  or  an 
antenuptial  marriage  settlement,^  is  in  itself  no  bar  to  an 
allovYance  of  alimony,  unless  adequate  provision  is  therein 
made  for  the  support  of  the  wife;'  but  an  agreement  be- 
tween the  husband  and  the  wife  for  her  support,  if  fair 
and  reasonable,  will  be  enforced  by  the  eourt  in  awazd- 
ing  her  alimony.'*  Nor  will  a  wife  lose  all  rights  to 
alimony  if  she  is  in  prison,^  or  addicted  to  drink.^  As 
insanity  is  sometimes  a  bar  to  a  divorce  Buit,^  so  it  iB  to 
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au  award  of  alimony ;  ^  but,  on  the  otber  hand,  a  husband 
is  not;  by  insanity  relieved  of  his  obligation  to  support  his 
wife,^  and  the  doctrine  that  she  should  have  alimony  has 
been  approved. i*  A  court  may  by  mandamus  be  com- 
pelled to  award  alimony. ^^  The  question  of  alimony  is 
not  usually  referred,^  but  is  decided  by  the  court  in 
person.^  A  wife  cannot  be  ordered  to  pay  her  husband's 
debts  out  of  her  alimony, ^^  nor  in  the  absence  of  statute  ^^ 
can  she  be  compelled  t  >  support  him  out  of  her  estate.^<^ 
A  divorce  case  will  not  be  opened  to  let  in  a  decree  for 
alimony,!?  and  a  decree  for  alimony  cannot  be  collater- 
ally questioned.  18  ^  husband's  gifts  to  his  wife  will  be 
considered  in  estimating  the  amount  of  alimony, i^^  but 
they  cannot  be  restored  to  him.^o 

1  See  Powell.  43  L.  J.  Mat.  Gj^.  9,  L.  B.  3  P.  &  D.  186, 192, 43  L.  J. 
Mat.  Cas.  44,  L.  ii.  3  P.  &  D.  55, 56, 22  Week.  B.  Ui;  Weber,  1  Swau.  <&  T. 
2i»i  Collius,  71  N.  Y.  'MU  272, 275, 8U  N.  Y.  1, 11;  ante,  i  190. 

2  See  Killiain,  25  Ga.  136, 183;  Logan,  2  Mou.  B.  142,  149;  Morrison, 
49  N.  H.  09, 73.    And  see  Beuyon.  L.  B.  1  P.  D.  447. 

3  Powell,  L.  B.  3  P.  <&  D.  186, 192;  ante,  %  372. 

4  Galame,  25  N.  J.  £q.  548, 552, 553;  ante,  §S  374, 37& 

5  Kelly,  32  L.  J.  Mat.  Cas.  181. 

6  Saunders,  2  £dw.  Gh.  491, 492. 

7  ^nto,S324. 

8  McEwen,  10  N.  J.  £q.  286,  no  alimony  paidente  lite  becsnse  hq 
moral  demiquency,  aud  no  way  of  enforcing. 

9  Ante,  %  Hi. 

10  2Blsb.M.  &D.  §407. 

11  King,  27  Ala.  387, 390. 

12  Amos,  4  N.  J.  £q.  171,  172:  consult  Soules,3  U.  G.  Gh.  113,  121; 
Shaw,  9  Mich.  164;  Snover,  10  N.  J.  Bq.  261, 282;  MiUer,  1  N.  J.  Eq.  38(5; 
Kichmond,  2  N.  J.  Eq.  90;  Bray,  6  Is.  J.  Eq.  27;  Barrere,  4  Jolius.  Gli. 
187;  PecJcford,  1  Paige,  274;  Gerard,  2  Baro.  Gh.  73;  Forrest,  25  N.  Y. 
601. 

13  Soules,  3  U.  G.  Gh.  113, 121. 

14  Uoss,  73  HI.  402, 404. 

15  Ante,%l258,2M. 

16  Ainsworth.  37  Ga.  627, 634.    See  an^e,  §S  358, 364. 

17  Bouse.  47  Iowa,  422, 423 ;  post,  S§  417, 422. 

18  Marvin  v.  GolUns,  48  lU.  156;  post,  §  425. 

19  .in^e,  §§  372, 375. 

20  Orr,  8  Bush,  156,  159,  160.  See  Oliver,  5  Ala.  75,  76.  See  postt 
IS  396, 897. 
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Abticlb  IV.— Alimony  Pendente  Litb. 

S  383.  When  alimony  pendente  lite  Is  granted. 

S  384.  The  parties  must  be  liviug  ai>art. 

S  385.  The  suit  must  be  pending. 

$  383.  A  prima/aeie  case  must  be  made  out. 

S  387.  What  grant  of  alimony  pendente  lite  Includes. 

§  383.  The  allowance  for  the  wife's  support. 

§  383.  The  allowance  for  the  wife's  counsel  fees. 

S  300.  The  allowance  for  the  wife's  expenses. 

S  391.  When  alimony  pendente  lite  begins  and  ceases. 

§  383.  When  alimony  pendente  lite  is  granted. 
— In  order  that  a  party  may  be  entitled  to  alimony  pen- 
dente lite,^  there  must  be  a  proper  application  for  it/^  the 
parties  must  be  living  apart,^  the  suit  must  be  pending,^ 
the  bill  or  libel  must  make  out  a  prima  facie  case  for  di- 
vorce,^ the  wife  must  be  without  adequate  means  of  her 
own,3  and  the  husband  must  possess  the  means  or  ability 
to  pay  her  the  sum  or  sums  to  be  awarded. ^  The  divorce 
court  may  grant  alimony  pendente  lite  without  statutory 
authority.** 

1  See  particularly,  Lovett,  11  Ala.  783,  777;  McGee,  477,  485-489; 
Coles,  2  Md.  Ch.  341, 34o;  Mangels,  6  Mo.  App.  481, 4d7;  Porter,  41  Misa. 
im,  118:  Little.  63  N.  0. 22, 24:  Weishaupt,  27  Wis.  621,  (£24,  (i25. 

2  Weishaupt,  27  Wis.  631, 624, 625;  ante,  S  367;  post»  5  386. 

3  Battey,  1 11. 1. 212, 216, 217;  post,  §  3S4. 

4  Russell,  69  Me.  336, 338;  ante,  %  366;  post,  %  385. 

5  Rose,  11  Paige,  166, 168, 169;  post,  %  386. 

6  Porter,  41  Miss.  116, 117, 113;  ante,  §  372. 

7  Worden,  3  £dw.  Ch.  387, 383 ;  ante,  S  373. 

8  McGee,  10  6a.  478, 486;  ante,  S  363. 

§  384.    The  parties  must  be  living  apart.— Alimony 

is  an  allowance  to  a  separated  wife.^-  While  a  wife  lives 
with  her  husband  she  may  order  on  his  credit  whatever 
she  needs  for  household  use.^  Alimony  is,  moreover,  al- 
lowed for  the  husband's  toron^/aZ  refusal  to  support,^  bat 
if  the  parties  live  in  the  same  house,  whether  they  occu- 
py the  same  room  or  not,^  sexual  intercourse  is  pritna 
*icie  presumed,^  and  sexual  intercourse  constitutes  a  for- 
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giveness  of  every  wrong.*  Therefore,  if  a  wife  be  living 
with  her  husband,  an  allowance  of  olimonj  pendente  lite 
woald  be  unnecessary  and  improper,'  as  far  as  it  is  an  al- 
lowance for  the  support  of  the  wife, 8  but  not,  perhaps,  as 
far  as  it  is  an  allowance  for  counsel  fees  ^  and  suit  money. ^^ 

1  See  Definitions,  ante,  §  358. 

2  Debenliara  r.  Mellon,  L.  B.  5  Q.  B.  D.  394, 397-404,  L.  B.  6  App.  G. 
21.31-37;  anteA^^- 

3  Garland,  50  Miss.  694, 716;  €mte,  S  176. 

4  Chapman,  25  N.  J.  £q.  394, 395.    But  see  Browu  v.  Smith,  83  BL 
291,302. 

5  Barns,  60  Ind.  259, 280;  Harper,  29  Mo.  301,803. 

6  Qoincy,  10  N.  H.  272, 274;  ante,  SS  306, 307-313;  post,  §  388. 

7  Tayman,  2  Md.  Ch.  893,  397,  398;  Anshutz,  16  N.  J.  £q.  162,  163; 
cases  already  cited. 

8  Tayman,  2  Md.  Ch.  393, 897;  post,  §S  387, 888. 
a   Tayman,  ^  Md.  Ch.  393, 396;  post,  §§  387, 389. 

10  Post,  i  290,   These  not  beinff  strictly  necessaries. 

§  385.  The  suit  must  be  pending.— Ko  alimony 
will  be  granted  until  after  the  defendant  has  appeared,^ 
or  has  been  summoned.^  Until  such  time  the  court  has 
no  jurisdiction  over  the  defendant,^  and  the  suit  is  not 
pending.**  Nor  will  alimony  pendente  lite  be  granted  after 
the  final  decree,^  or  after  the  dismissal  of  the  suit.^ 
After  such  time  the  court  has  no  jurisdiction  over  the 
parties,?  and  the  suit  is  no  longer  pending.  ^  At  any  time 
between  such  periods  alimony  pendente  lite  may  be 
asked  ^  and  granted. ^^  It  may  also  be  granted,  according 
to  the  differing  practice,  by  the  lower  court,ii  or  by  the 
appellate  court  ^  pending  an  appeal.^  Counsel  fees  i*  may 
perhaps  be  allowed  even  after  the  determination  of  the 
suit,^  though  such  allowance  is  rather  in  the  nature  of 
costs.u  So  when  the  court  retains  the  power  of  amend- 
ing its  final  decree  for  alimony,^?  it  may  allow  the  wife 
alimony  pending  proceedings  by  a  husband  for  a  reduc- 
tion, i* 

1  Deane,  28  L.  J.  Mat.  Gas.  23, 24;  Beard,  21  Ind.  821, 328;  infra,  n. 
8;  ante,  ^  366. 

2  Tomklns,  1  Swab.  A  T.  163,  164;  Holland,  4  Houst.  86;  Lytle,49 
Ind.  200, 202;  Madden  v.  Fielding,  lu  La.  An.  5U5,  506;  Russell,  ti;)  Me. 
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936, 338;  Ellison  o.  Martin,  93  Mo.  075, 578;  Simmons,  Phillips  Eg.  63. 64, 
66;  Cox,  1»  Ohio  St.  50J,  511;  Weisbaupt,  27  Wis.  621,  624,  625;  ante, 
SS  217  a.  330-3J9, 366. 

8   Beard,  21  Ind.  321, 328;  ante»  S§217  a,  337, 366. 

4    Rossell,  61  Me.  323, 333;  ante,  §  853. 

6   Newman,  69  Dl.  167, 163;  Wilde,  2  Nev.  366, 808. 

6  Chestnut,  77  111.  US,  340;  Harrell,  33  Ind.  185,  187;  Waters,  49  Mo. 
885, 389;  Persons,  7  Humph.  183, 184. 

7  Chestnut,  77  IlL  346, 843;  Kamp,  53  N.  Y.  212, 216;  ante,  §  866. 

8  Chestnut,  77  111.  346, 349.   See  Wood,  7  Lans.  205, 206;  ante,  §  359. 

9  Ante,  §  3o7 ;  post,  §  386. 

10  See  Bennett  o.  Southard,  35  Gal.  688, 631;  McOee,  10  Ga.  477.  4"%): 
Diuet  V.  Plirshins^  »6  111.  83;  Pritchard,  4  Abb.  N.  C.  293;  Shy,  7  Helsk. 
125;  2  Bish.  M.  &i>.  i  405;  cases  dted  In  this  section. 

11  King,  27  Ala.  337, 383;  Jenkins,  91  Dl.  167, 168;  MlUer,  43  Iowa.  325, 
839;  Chaffee,  14  Mich.  463. 

12  Krause,  23  Wis.  354,  356;  Goldsmith,  6  Mich.  285,  286;  Zelgenfoas, 
21  Mich.  414, 415. 

18    Ante,%219. 

14  Post,  %  389. 

15  Weaver,  33  Qa.  172,  173;  HarreU,  89  Ind.  185,  187;  ThomOike,  1 
Wash.  Ter.  198, 200, 201.   Btttsee  Thompson,  3  Head.  527, 5J9. 

16  Pox/,  §§  398, 399. 

17  Ante,  §  376. 

18  Helden.  11  Wis.  554, 565. 

§  386.    A  prima  facie  caise  must  be  made  out.— 

Alimony  pendente  lite  should  be  specilically  prayed;  ^  such 
prayer  may  be  made  in  the  original  bill,'^  or  a  subsequent 
petition  or  motion,^  and  must  always  be  accompanied 
by  an  allegation  of  the  husband's  faculties.^  The  court 
in  considering  sucli  prayer  will  not  inquire  into  the  merits 
of  the  divorce  case,  but  will  award  alimony  pendente  Ute,^ 
counsel  fees,^  and  suit  money,?  as  a  matter  of  course,^ 
in  spite  of  pleas  to  the  merits,^  and  even  of  a  plea  to  t  he 
jurisdiction  of  the  court. i<*  A  prima  facie  case  alone  is 
required ;  ^  the  bill  for  divorce  must  be  good  on  its  face;  i^ 
a  valid  subsisting  marriage,^^  a  cause  for  divorce, ^^  tlie 
wife's  want  of  funds, ^^  and  the  husband's  means  and 
ability  1^  should  be  alleged.  These  allegations  should 
be  supported  by  affidavits;  i?  those  of  third  party  may 
be  desirable,  18  though  the  award  is  usually  made  on  t)»e 
single  affidavit  of  the  wife.^^  The  husband  may  be 
beard,  but  only  as  to  his  own  means  and  those  of  his 
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wife;  20  but  if  he  is  complainant  the  court  will  not  even 
hear  him  this  far,  for  he  will  be  compelled  to  support  his 
wife,  and  give  her  means  for  defending  lierself,  or  to 
abandon  his  suit;^  and  so,  it  seems,  if  he  is  in  default 
he  will  not  he  allowed  to  resist  an  award  of  alimony 
pendente  lite.'^  If,  however,  it  appears  that  the  parties 
are  not  married, ^s  or  if  tlie  wife  makes  no  defense,  ad- 
mitting her  guilt,24  or  having  made  default,'^  or  if  the  facts 
alleged  by  her  make  out  no  cause  for  divorce,^^  or  if  she 
is  apparently  acting  in  bad  faith,2<'  alimony  pendente  lite 
will  not  be  granted.  The  award  or  refusal  of  alimony 
pendente  lite  is  a  matter  within  the  sound  judicial  ^^ 
discretion  ^  of  the  court. 

1  Ante,%9fSI. 

2  Sheaf e  v.  Lalghton,  36  N.  H.  240, 243 ;  ante,  S  367. 

8  Welshaupt,  27  Wis.  621,  624.  625.  See  Litowlcb,  19  Kan.  451,437; 
ante,  S  367. 

4    Mitchell,  1  Spinlra,  103;  Lovett,  II  Ala.  763,  771;  Worden,  3  Edw. 
Ch.  387. 3<j8;  Weishaupt,  27  Wis.  621, 624, 625;  ante,  SS  Sdl.  373. 

6   See  more  fuUy  poet,  $  888. 

6  See  more  fully  jK)<r.  §  389. 

7  See  more  fully  post,  S  390. 

8  See  Smith,  2  Phllllm.  158. 1  Bni|r.  E(!c.  220;  Smith,  4  Swab,  ft  T.  228; 
McGee.  10  Oa.  478, 489;  Frith,  18  Ga.  272,  275;  Methvin,  15  Ga.  07.  99; 
Jenkins,  91  lU.  167. 168:  Fo85<.  100  III.  576.  580:  C61es,  2  Md.  Gh.  341,  346; 
I>aiger,2  Md.  Ch.  335, 837i_Tayinan,2  Md.  Oh.  3J)3,  307;  Story,  Walker, 
Mich.  421, 422;  Wright,  1  Edw.  Ch.  62,63;  Hammond,  Clarke,  151 ;  Joues, 
2  Barb.  Oh.  142;  Little,  63  N.  0. 22, 24;  Sparks,  69  N.  0. 319,  321 ;  Llshey, 
2  Tenn.  Ch.  1, 2. 

9  McGee,  10  Ga.  478, 489;  Story,  Walk.  Gh.  421, 422. 

10  King.  27  Ala.  387, 389;  Coles.  2  Md.  Ch.  341, 347;  Brinkley.  50  N.  T- 
184, 201.  Nee  Konalds.  L.  B.  3  P.  &  D.  259;  Mix,  1  Johns  Ch.  108,  IIU; 
Hoe,  39  Wis.  308, 313. 

11  Countz.  30  Ark.  73, 78;  Phelan,  13  Fta.  449, 455;  McGee,  10  Ga.  478, 
489;  Harrell,  V.)  Ind.  185,  lOOj  Chailee,  14  Mlrh.  463, 464;  Porrer,  41  Miss. 
116.117,  118;  Ballentine,  5  N.  J.  Eq.  471,  477;  Wordeii,  3  Edw.  Ch.  887, 
888;  Kennedy,  73  N.  Y.  369, 373;  Boubon,  3  Bob.  (N.  Y.)  715;  Sparks,  69 
N.  C.  319,  821;  Ward,  I  Tftnn.  Gh.  262,  26  {;  Lishey,  2  Tenn.  Ch.  1,  2; 
Krause,  23  Wis.  354, 356;  Weishaupt,  27  Wis.  621. 624, 625. 

13  Rose,  II  Paige,  166, 168;  'Citations  in  note  11.  But  see  Chaffee,  14 
Mich.  463. 464. 

13  Swearlngen,  19  Ga.  2W,  396;  Frith,  18  Ga.  372, 275.  See  fully  ante, 
5368. 

14  Porter,  41  Miss.  116. 117, 118;  Weishaupt,  27  Wis.  621, 624, 625. 

15  Methvin,  16Ga.fl7i90;  Coles,  2  Md.  Ch.  341,  847;  Story,  Walker. 
Mich.  4:1, 422;  Coad,  40  Wis.  3})2. 3.^3;  ante,  §  372. 

16  Porter,  41  Miss.  116,  117,  US;  Worden.  3  Edw.  Ch.  387,  888;  and, 
1873. 
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IT  SseCounli,]!)  Ark.T],»;Hca«e,9aa.:99.29«jBa;1f.  !  HO.  Cb. 
JSB.MI;  Vandegrin.atN.J.  Eo.  7tt.17;Qla3ser,WN.J.En.W;WrlgM, 
Itilw.  Cii.ta.tu;  Kock,  <2  Barb.  ili.  SlSi  Edwards,  Wrujlil,  3M,»il! 
Wiiijlic,  3  rei.  m. 

19    Brlnkler,MN.7.IM.199.2M;  onle.ilMT.MS. 

IH    !icluinna1<l.PhUllp3£q.S19,:».    BeeBay]7,2Ma.Cb.33e,33t. 

SO  8m  Wright,  1  Edw.  CU.  K,  63!  Uecausa  the  merits  are  not  con- 
Birlercd:Sloty.Walt.  Cli.42l,«ijiaji™,ii.  a. 

II    MingeLg.eMo.App.491,tS7.   See  Bird,  1  Lee,  sn,  3  Eug.  £cc  4Ui 

il    IILckSiSI.K.Eq.  119,1791  Constable,  L.  U.  IF.  A  D.  17;  Graves,! 

f3    Ca]1lDS,TlN.'T.269.27SiiI>Ue,SMS. 

3i   Bcott,17lDd.309.til. 

7i    IerrT.3Biirb.Cli.:£3,2S& 

K   Rose,  11  Paige.  109,199. 

n  Roiers.l  SnHtt.  A  T.  91.  M:  flv«trlaiien,  19  Ga.  te!t,!E7:  Zelran- 
tuss,!lMlFli.4l4,IJ»;  Olasser.MN.  J.  Eq.ii,  23j  VAnilcgTiIt.Mif.  J. 
£ii.;<i.;7;  Kock.UBarU.MS.Sle;  Thompson, S ICead, s^, &:». 

29   01ean(.HIIl.MaH.M,9Ji  «K,S979, 

g  367.  Wbat  grant  of  alimony  pendente  llts  in- 
cludes.—In  graotiog  aUmojij pendente  lite  tlie  court  may 
award  an  allowaccQ  fur  the  support  of  the  wife,'  a  aum  to 
euableher  to  employ  counsel — coujwej/eei '— and  a  sum  to 
meet  the  eipenaea  incident  to  the  suit — tuil  money.' 

I    See  LoTett,  II  A]».  TO.  7I7i  HtOea,  ID  Oa.  477. 4as-(99!  Coles.  1 

Kd.Cli.311,9tiSi  U^els,9Uo.App.l9i,tS;;  l'anei,tl  Miss,  ilii,  li;. 


_  C<M>kaii.NewglLMOoniUI)M.I9;,wgi  SpraTbenrc.Heil.ttOa. 
Sl.Bli  aieuat.HlilTM  O*.  U,  Ui  Daw  n.  Eyater.  73  lU.SM.SUi  VIU 
lUnUB.  Uoaroe,  U  lIoii.B.Mt,  il»iBI<!)<etla,  4  GUI,  IM.  lISi  Rayi. 
Addi>ii,IWM.H.n,Ui  DoTseyt>.Oiia^enow,Wrlgh[,lifl);  Wins r. Hurl, 
bi^ni  Vt.  nt,  «M;  euae  ^v'ra,  n.  B;  poll,  i  389. 

3  D'AmllaTil  Haeir.  £<■'"  *"  ■■T  •■   r--  1,.  r,  1  Cnrt. 

"E«;,44l7rEii)(.EM73!i:;  ]1.''  ■         ■  1  itwerald. 


g  388.  Tlie  allowance  for  the  life's  support. — A. 
husband  is  bound  to  support  hia  wife  ihougli  she  is  aepa. 
rated  from  him,  if  she  be  not  in  fault.'  Whena  husband 
«ues  his  wife  for  a  divorce,  she  ia  not  only  juatified  in 
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leaving  him,  but  this  is  her  proper  course .2  If  she  sues 
hiqa,  and  sets  forth  a.  prima  facie  case  for  a  divorce,8  she 
is  prima  facie  separated  from  him  through  his  fault.* 
Pending  a  divorce  case,  therefore,  she  cannot  be  said  to 
be  separated  from  her  husband  through  her  fault,  and  the 
court  will  make  him  support  her  according  to  his  ability.^ 
Otherwise  she  would  be  at  her  husband's  mercy. ^  But 
during  divorce  proceedings  a  wife  will  be  expected  to  live 
quietly  and  modestly;  ^  besides,  she  may  be  in  the  wrong;8 
so  the  court  will  award  her  only  enough  to  meet  her  ac- 
tual wants.9  One-fifth  of  the  joint  10  income  has  been 
deemed  a  just  measure  for  such  an  allowance, ^^  but  there 
is  no  fixed  rule,i2  and  the  court  must  use  its  discretion 
considering  the  circumstances  of  the  particular  case.^ 
One-fourth  has  been  allowed  ;i*  so,  £50  out  of  £140;  "^  so, 
£500  out  of  £1,800;  ^e  so,  one-eighth ; "  so,  $300  out  of  $720.  W 

1  ^»/e,  §§  176, 179, 180. 

2  Ante,%2»i. 

3  ^n^e,§386. 

4  Since  a  cause  for  divorce  against  him  Jnstlfles  her  In  leaving  him, 
ante,  SS  175, 179, 180, 257. 

6    ^n^e,  §§  383-387. 

6  CoBSTolt post,  %2SS;  ante,  %  215, 

7  Hawkes,  1  Hagg.  Ecc.  526,  3  Eng.  Ecc.  230,  231;  Bees,  2  PhiUim. 
387. 1  Eng.  Ecc.  418, 419;  Smith,  2  Fhinim.  152,  1  Eng.  Ecc.  220;  Story, 
Walk.  Ch.  421  i  Amos,  4  N.  J.  £q.  171, 172;  Morrell,  2  Barb.  480. 

8  Since  the  merits  are  not  determined,  antCt  §S  375, 386. 

9  McQee,  10  Ga.  477,  4r0:  Amos,  4  N.  J.  Eq.  171, 172;  Germond,  4 
Paige,  643,  biS;  Hammond,  Clarke,  151, 133. 

10  Cooke,  2  Fhilllm.  40, 1  Eng.  Ecc.  178, 179;  ante,  §  375. 

11  Williams,  29  Wis.  617,  625.    See  Powell,  L.  B.  3  P.  &  D.  186;  Con- 
gtable,  L.  B.  2  P.  &  D.  17;  Havlland,  32  L.  J.  Mat.  Cas.  67, 68;  ante,  §  375. 

12  Bees,  3  Phillim.  387, 1  Eng.  Ecc.  418, 419;  ante,  §  37A. 

13  Smith,  2  Phillim.  235, 1  Eng  Ecc.  244 ;  ante,  §  375. 

14  Finlay,  llilw.  675;  Irwin  v.  Dowllng,  Mllward,  629. 

15  Brown,  2  Hagg.  Ecc.  6, 7, 4  Eng.  Ecc.  11, 12 ;  Harris,  1  Hagg.  Ecc. 
151,  3  Eng.  Ecc.  153. 

16  Smith.  2  Phillim.  152, 1  Eng.  Ecc.  220. 

17  Butler,  MUw.  629. 

18  Comns,29Ga.517,518. 

§  389.  The  allowance  for  the  wife's  counsel 
fees. — In   the   absence  of   statute   relieving  a  married 
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woman  of  her  disability  to  contract,^  a  wife,  even  tbough 
she  sues  and  defends  in  a  divorce  suit  as  a/eme-M>Ze,2  can- 
not bind  herself  personally  to  pay  her  counsel ;  ^  and  it  is 
doubtful  whether  a  promise  made  by  her  after  she  has 
obtained  a  divorce  to  pay  her  counsel  for  his  services  is 
enforceable;*  nor  even  if  she  has  property  is  it  certain 
that  she  could  bind  it  in  equity  for  counsel  fees  in  a  di- 
vorce case.^  So,  although  when  a  wife  sues  out  a  peace 
warrant  against  her  husband,^  or  defends^  herself  against 
a  similar  proceeding  by  him,"^  and  when  she  sues  Iiim  for 
a  separate  maintenance, ^  her  legal  expenses  are  '*  neces- 
saries '*  s  for  which  he  is  liable,  her  expenses  in  bringing i® 
or  defending  11  a  divorce  suit  are  not  **  necessaries,"  i3 
except  in  England,!'^  Georgia, i*  and  Kansas.i^  Since, 
then,  she  can  bind  neither  herself  ^^  nor  her  husband  ^^  to 
pay  her  counsel,  she  would  be,  unless  she  had  means  of 
her  own, 18  powerless  to  assert  her  right  to  a  divorce,  or  to 
maintain  her  innocence  if  tlie  court  would  not  interfere. i* 
From  the  very  necessity  of  the  case,  therefore,  tlie  court 
on  her^  application  will  award  her^  generally,  witli  an 
allowance  for  her  8npport,2i  a  sufficient  sum  wherewith 
to  engage  counsel.^  The  amount  ^  of  this  sum  will  depend 
on  the  wealth  of  the  husband  ^  and  the  character  of  the 
services  required,25  and  the  practice  of  the  court.2«  Tlie 
wife  will  be  liberally  supplied  with  the  means  of  defend- 
ing herself  against  charges  of  unchastity,27  but  the  court 
will  take  care  to  prevent  a  divorce  suit  becoming  a  scram- 
ble of  lawyers  after  the  husband's  property. 28  This  allow- 
ance may  be  made  independently  of  statute,^^  but  in 
many  States  statutes  provide  for  it.*>  When  an  allow- 
ance is  made  for  counsel  fees  with  the  final  decree,  is 
partakes  rather  of  the  nature  of  costs.^ 


1  See  Childress  r.  Mann,  S8  Ala.  25fi;  Dreypes  v.  Wolffe.  65  Ala. 
Dobbin  r.  Hubl)ard.  17  Ark.  189;  Hyner  v.  Dickenson.  32  Ark.  77tt:  Bai- 
lor V.  Barber,  54  Gal.  178;  Alexander  v.  Bruton.  ft)  CaL  13;  Harlow  r. 
Barlow,  53  Gal.  456;  Smith  v.  Greer,  31  Gal.  476;  HoUaday  r.  Dailey,  1  Colo. 
itiO;  Sturmfeltz  v.  Frickey.  43  Md. 663;  Bradstreet  v.  Bair,  41  Md.  23. 

2  Wilson  V.  Burr.  25  Wend.  386, 388.   But  see  Sprayl)erry  v.  Merk.  M 
aa.8L82;  ante,  i  323, 
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3  Ottaway  v.  Hamilton,  L.  U.  3  C.  P.  D.  3"8,  400;  Vlser  v.  Bertrand, 
14  Ark.  1?67, 271, 272;  McCabe  v.  Brittou,  79  Lid.  2:4,  228,  231;  Putnam  r. 
Tennyson, 50  Ind. 4o6,  458;  Cook  v.  Walton,  88  Iml.  228,  2J9;  Mnskk  v. 
Bodson,  15  The  Benprter,  601,  602,  76  Mo.  000;  Whipple  v.  Giles,  55 
N.  U.  13!);  Wilson  v. liarr,  25  Wend.  3o6, 3^. 

4  Pro :  Vlser  v.  Bertrand,  14  Ark.  267, 273;  contra:  Putnam  r.  Ten- 
nysou,  50  Ind.  456, 458, 459. 

5  See  McCabe  v.  Britten,  79  Ind.  224,  228-231;  Yiser  v.  Bertrand,  14 
Ark.  267, 271, 2?2. 

6  Shepherd  v,  Matikdul,  3  Climp.tI26, 327;  Brown  v.  Ackroyd,  5  £1.  & 
B.  819, 25 L.  J.  Q.  B.  1.3;  Williams  ©.Fowler,  McClel.  &  Y.  2(J9,270; 
Turner  r.  Rooks,  2  Perry  A  D.  294, 10  Ad.  «&  E.  47,  49:  GrlndoU,  5  Ad.  & 
£.  775, 757;  Williams  v.  Monroe,  18  Mon.  B.  514, 517, 518;  Couanto.  Burn- 
ham,  14  Reponer,  785, 27  Alb.  L.  J.  4,  MasH.  Nov.  1882;  Kay  v.  Adden,  50 
N.  H.  8J,  84. 65;  Morrison  v,  Iloit,  42  N.  H.  478, 4d0;  Morris  v.  Palmer,  89 
K.  H.  123, 126;  and  cases  cited  t'l^ra,  n,  7-15. 

7  Warner  v.  Helden,  28  Wis.  517, 519. 

8  WlUIaras  v.  Momroe,  18  Mon.  B.  514,  S18. 

9  Ante^  §  160. 

10  Shelton  v.  Pendleton,  18  Ck>nn.  417, 423;  infra,  n.  13. 

11  Ck>oke  V.  Newell,  40  Conn.  536, 538 ;  infra,  n.  12. 

12  Parsons  V.  Darrin?ton,  32  Ala.  227,  255;  Shelton  v.  Pendleton,  18 
Conn.  417. 4  !3;  Cooke  t>.  wewell,  40  Conn.  5 .6, 598;  Dow  v.  Eyster,  7«  111. 
254,  256;  McCullough  v,  Robinson,  2  Iitd.  630;  Johnson  v.  Williams,  3 
Greene,  97,  99;  WlillaJiis  r.  Moni*oe,  18  Mon.  B.  514,  517,  518;  CoOino. 
Durham.  8  Cush.  404,  405;  Morrison  o.  Holt,  42  N.  H.  478.  480;  Ray  r. 
Adden,  50 N.  H.  82,  84,  85;  Dorsey  ».  Goodeaow,  Wright,  12U;  Thomp- 
son, 3  Head,  527, 5'29;  Wing  v.  Hurlburt,  15  Vt.  607, 615. 

13  Ottaway  v.  Hamilton,  L.  R.  3  G.  P.  D.  333, 397, 393;  Hooper, 33  L.  J. 
K.  S.  Ch.  800,  805;  Stocken  v.  Pattrick,  29  L.  T.  N.  8.  507;  Wilson  ». 
Ford,  L.  R.  3  Ex.  63;  Rice  v.  Shepherd.  12  Com.  B.  N.  S.  332,333;  Browp 
V.  Ackroyd,  5  £1.  &  B.  819,  827,  8:^,  35 1..  J.  Q.  B.  193,  34  Eug.  L.  &  Eq. 
214,  217. 

14  Glenn  v.  Hill,  50  Ga.  94, 96;  Sprayberry  o.  Merk,  30  Ga.  81, 82. 

15  Gossett  V.  Patten,  23  Kan.  840,  S42. 

16  Supra,  n.  1-5. 

17  Supra,  n.  6-15. 

18  Gossett  V.  Patten,  23  Kan.  340, 343;  ante,  S  373.  ^ 

19  See  Williams  v.  Monroe,  18  Mon.  B.  514, 517, 518;  ante,  $  SS7,  n.  2. 

20  See  Kelly,  82  L.  J.  Mat.  Gas.  131,  IS2;  Creamer,  36 Ga.  618, 620;  Tay- 
]nan,2  Md.  Ch.  391,  893;  counsel  may  apply  lu  Illinois:  McGoilough  v. 
Marphy,  45  lU.  256, 259;  ante,  §  367. 

21  ^iite,§887. 

22  Dow  V.  Eysrter,  79  UL  254,  255;  Waldron,  55  Pa.  St.  231,  235;  ante, 
S  387,  u.  2. 

23  See  afi^e,  §  375. 

24  2  Blsh.  M.  A  D.  §  420;  ante,  %  373. 

25  Baldwin,  6  Gray,  341 ;  Williams,  29  Wis.  517. 

26  Consult  Hepworth,  2  Swab.  &  T.  414,  416;  Ellaytt,  3  Swab.  A  T. 
803,608;  Sopwith,  2  Swab.  A  T.  105, 106;  Weber,  1  Swab.  A  T.  219,  221; 
Pearoon  v.  Dan*lngton,  32  Ala.  327:  Lowell,  55  Cai.  315. 319, 320:  Collins, 
23  Ga.  617. 618;  Weaver,  33  Ga.  172, 173;  Blake,  70  111.  HIS.  ()28:  Cliamplln, 
42  Iowa.  ie:»;  Meyjar,  8  Met.  (Ky.)238,  803;  Duijan,  I  Duval,  283;  Pres- 
cott,  5J  Me.  146,  X52;  Chaffee,  14  Mich.  463,  464;  Waters,  4J  Mo.  335 ;  Do 
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Llamosas,  62  N.  Y.  618;  Thompson,  8  Head,  527,  629;  Williams,  29  Wis. 
517,630.    See  cases  cited  ante, ^364. 

27  Collins,  29  Ga.  617, 618. 

28  Williams,  29  Wis.  617, 630. 

29  McGee,  10  6a.  477, 485;  Dow  v.  Eyster,  79  HL  254, 255;  ante,  S  883. 

30  Jenkins.  91  HI.  167. 168.    See  on/e,  §  364. 

81    See  Graves,  2  Paige,  62, 64;  post,  SS  396, 399. 

§  390.  The  allo'wance  for  the  "wiie's  ezpenses.— 
In  awarding  alimony  predente  h'fe,^  the  court  will  take 
into  consideration  the  unusual  expenses  of  the  wife 
incident  and  necessary  to  the  proper  prosecution  or 
defense  of  the  suit,^  and  will  make  an  allowance  for 
securing  the  presence  of  witnesses,  etc.^  When  such 
expenses  have  been  incurred,  they  may  be  taxed  as 
costs  ^  pending  the  suit,^  or  upon  its  determination.* 

1  .Into,  §387. 

2  ElUiytt,  3  Swab.  A  T.  503, 508UQepworth,  2  Swab.  A  T.  414,  416; 
Keats,  1  8wab.  A  T.  36^;  Cook  v.  Walton,  33  lud.  222,  230;  Dorsey  v. 
Goodenow,  Wrij^ht,  120;  Smith,  3  Greg.  3o3,  361^;  Waldron,  55  Pa.  SL 
231,23.);  an/e,  §3l^7. 

3  Graves  o.  Coles,  19  Pa.  St.  171, 173. 

4  Po«^  §§  398, 399. 

5  Weber,  1  Swab.  A  T.  219,  221,  decided  before  the  new  practice 
act. 

6  Ellaytt,  3  Swab,  ft  T.  503,  608;  Hsdl,  8  Swab.  A  T.  390;  Keats,  1 
Swab.  334, 358. 

§  391.  When  alimony  pendente  lite  begins  and 
ceases. — ^Alimony  peiidente  lite  may  continue  while  the 
suit  is  pending;  ^  that  is  to  say,  from  the  date  of  the 
liusband's  appearance,^  or  the  return  of  the  summons,'  to 
the  date  of  the  fmal  decree.^  But  as  the  grant  of  alimony 
pendente  lite  is  largely  within  the  discretion  of  the  court,^ 
so  are  the  terms  of  the  graut,^  and  the  order  may  accord- 
ing to  circumstances  be  made  to  relate  back  to  the  begin- 
niug  of  the  suit,"  or  to  take  effect  only  from  the  date  of 
the  grant.  8  So  as  the  court  may  amend  its  order  from 
time  to  time,^  not  only  can  it  enlarge  or  diminish  the 
amount  of  alimony ,i<>  but  it  may  revoke  the  grant  alto- 
gether.^i  So  it  may  sometimes  continue  the  allowance 
pending  an  appeal.^    Alimony  ceases  if  the  suit  is  dis- 
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miaeed,^  or  the  parties  are  reconciled, ^^  or  one  of  tliem 
dieH.^^  Otiierwitte  clie  allowanue  coutiuues  till  the  linal 
decree.^ 

2  Simmoiu,  PhlUlps  £4. 63, 64-«6;  ante»  S$  36«i  335.    See  it^fra,  n.  7. 

3  Bussell,  69  Me.  336, 333;  ante,  S§  3(}6, 335.    See  in/rap  n.  7. 

4  Stanford,  1  Edw.  Ch.  317;  Wood,  7  Lans.  305, 203. 

5  ^n<e,§§  879,886. 

6  See  OlMser,  38  N.  J.  ISq.  22, 23;  cases  cited  ittfra, 

7  Swenrlngen,  19  Qa.  269, 267:  and  see  Hamerton,  1  Hags*  Ecc.  23, 3 
£ug.  £cc.  17,  18;  Balu,  2  Add.  £c.  R.  253,  2  £uff.  £cc.  2J3;  Harris,  t 
ILigff.  £cc.  353,  3  Enji:.  Ecc.  153, 154;  Rees,  3  PUlllm,  337, 1  £ug.  £cc. 
418, 420;  BuaseU,  69  Me.  336, 338. 

8  Bees,  3  Plillllm.  387,  1  £n£r.  Ecc.  418,  420.  See  Coles,  2  Md.  Ch. 
341,348. 

9  Ante,  SS76. 

10  See  also  Waters,  49  Mo.  383:  Leslie,  11  Abb.  Pr.  N.  S.  311;  Hop- 
kins, 40  Wis.  mi;  Coad, 40  Wis.  3d2;  Williams,  29  Wis.  517. 

U   This  Is  a  dear  inference  from  cases  cited. 

12  See  King,  27  Ala.  337>  389;  Wood,  7  Lans.  209, 306;  ante,  SS  879, 389. 

13  Weaver,  33  Ga.  172, 173;  Persons,  7  Humph.  183, 184.  See  Gregory, 
82  N.  J.  £q.  4J4, 426;  Gossett  v.  Patten,  23  Kan.  340, 342;  ante,  §§  359, 360, 
885. 

14  Tiffin,  2  Bhm.  202,  206.  See  WaUlngsford,  6  Har.  A  J.  485, 488. 
See  ante,  §  360. 

15  Dewees,  55  Mis9. 815, 319;  ante,  SS  329, 878. 

16  Staa'ord.  1  Edw.  Ch.  317. 

Article  V.— Permanent  ALiMOirr. 

S  892.  Distinctive  marks  of  permanent  alimony. 

S  893.  Alimony  with  legal  separation. 

S  394.  Alintony  with  absolute  dissolution. 

S  395.  Amount  of  permanent  alimony. 

S  396.  Division  of  property. 

S  397.  Restoration  to  wife  of  her  property. 

§  392.    Distinctive  marks  of  permanent  alimony. 

—Permanent  alimony  is  granted  ^  only  after  the  merits  of 
the  case  have  been  determined.^  It  may  be  granted  with 
an  absolute*  or  with  a  limited  *  divorce ;  it  may  be  granted 
as  alimony  proper,*  or  may,  under  statutes,^  be  really  a 
final  settlement  of  the  parties'  property  rights.  ?  It  may 
include,^  besides  a  provision  for  the  wife's  support ^  and 
Che  support  of  the  children  under  her  carey^^^  an  amount 
M.  A  D.>a». 


§  392  ALDIOKT.  874 

in  lieu  of  her  marriage  property  rigbts^ii  a  sum  to  cover 
the  costs  of  the  suit,^  her  extraordinary  expenses,  ^^  and 
counsel  fees,^^  and  damap^es  for  the  wrong  and  disappoint- 
ment she  has  suffered.^  When  it  is  in  the  form  of  an  al- 
lowance, i<^  it  usually  begins  when  alimony  pencien^e  lite 
stops,  17  from  the  date  of  tlie  final  decree;  ^^  hut  it  may  be 
made  to  run  from  the  beginnln^j;  of  the  suit,  subtracting 
all  sums  in  the  nature  of  temporary  alimony  received 
meanwhile,  18  and  it  runs  until  one  of  the  parties  dies,2o  or 
the  parties  are  absolutely  divorced  ^i  or  reconciled,*^  or 
till  the  happening  of  some  condition  named  in  the  de- 
cree,^ or  till  suspended  by  some  further  decree  of  tbe 
court.2*  When  it  is  awarded  in  gross.^s  it  is  usually  a 
final  sum  in  lieu  of  all  support  past  and  future,^  or  is,  in 
fact,  a  final  division  of  the  property  of  the  parties  between 
them,^  and  is  not  affected  by  any  subsequent  contin- 
gency,28  conduct,29  or  decree.*^ 

1  See  ante,  §  365,  and  citatioiu. 

2  2  Blsh.  M.  &  D.  §  462;  not  so  wltb  temporary  alimonys  anU,  S  Stt. 

3  Post,  §  394.    Consult  ante,  S  199;  post,  S  413. 

4  Post,%3&3.    Consult an/«,  S 200;  i>04^  S 414. 

5  iinte,  S5  358. 382. 

6  Jnte,%36i. 

7  Post,i39S. 

8  SeejiM/,  S895 

9  ScUosser,  29  Ind.  488, 489;  ante,  SS  258, 868, 375;  poti,  S I9S. 

10  Foote,  22 IIL  425, 429;  ante,  S  375. 

11  Ante, %2S0;  post,  li», 

12  Poj<,  SS  398, 399. 

13  See  Bursler,  5  Pick.  427 ;  post,  S  395i 

14  See  <m^6,  S  389. 

15  2  Blsh.  H.  A  D.  S  46& 

16  .in^e,S374. 

17  Ante,  iS9l, 

18  Dnrant,  1  Hagg.  Ecc.  628, 3  Eng.  Ecc.  231, 233 ;  Kempe.  1  fiagg.  ECC. 
632. 3  £iig.  Ecc.  233, 234;  Soules,  3  U.  C.  Chan.  Ill,  115, 116,  llSJluckettB. 
4  GIU,  105;  Holmes,  29  N.  J. £q.  9, 12. 

19  Forrest.  25  N.  Y.  501,  6  Duer,  102, 149;  Burr,  7  Hill,  207. 323;  2  BUh. 
M.  &  D.  SS  425, 458. 

20  Dewees,  55  Miss.  315, 319;  ante,  S  374. 

21  Blaker  v.  Cooper,  7  Serg.  ^  R.  500, 501 ;  ante,  S  874. 

22  TifOn,  2  Blun.  202, 206;  ante,  S  374. 
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23  Afi  a  condition  that  It  shall  continue  dum  eeuta  et  tola  vixerit :  Sid- 
ney, 4  Swub.  A  T.  178;  2  Blah.  M.  A  D.  H  477-477  6. 

24  Ante,%iU. 

25  Ante,%2H, 

26  Prescott,  53  Me.  146, 150;  antet  SS  374, 380. 

27  Ante,  S  374, 380;  post*  S  3%. 

28  Shepherd,  1  Hun,  240. 

2$   Forrest,  3  Bosw.  631,  o93, 694, 696, 699;  ante,  $S  371, 37i. 
30   ^/e.S376. 

§  393.  Alimony  with  legal  separation.— Undet 
the  ecclesiastical  law,^  absolute  divorces  as  distinguished 
from  decrees  of  nullity^  were  unknown,^  aud  alimony 
was  awarded  only*  when  the  parties  were  divorced  a 
merua  et  thorOy^  and  was  an  allowance  in  liou  of  <^  the 
wife's  right  to  be  supported  by  her  husband  '  and  to 
pledge  his  credit,^  and  continued  only  during  coverture.^ 
The  marriage  property  rights  of  the  parties  were  not 
affected  by  such  divorce  and  alimony,^^  nor  any  rights 
save  those  of  support  and  cohabitation,  u  Alimony 
granted  with  limited  divorces  is  therefore  alimony  in  the 
ecclesiastical  ^  and  strict  meaning  of  the  word.^ 

1  Ante,S3lS2. 

2  Ante,  $§  123, 138  a,  18»-141, 143-147. 

,    3   Fischll,  1  Blackf.  360,  364;  Davol,  13  Mass.  264;  Ghunn,  Meigs,  121, 
134, 135;  Harris,  31  Oratt.  13, 17 ;  ante,  §§  198-200. 

4  Miller  v.  Clark,  23  Ind.  370, 372, 373;  Blaker  v.  Cooper,  7  Serg.  &  B. 
MO,  501 ;  Smith,  3  Serg.  &  B.  248. 

5  Fischll,  1  Blackf.  360, 364;  post,  §000. 

6  Pearson  v.  Darrington,  32  Ala.  232, 243;  ante,  S  380. 

7  ilA<e,§S  176, 179. 180, 368-^0, 380. 

8  iifite,  §§  180, 380. 

9  Lockwood  V.  Krum,  34  Ohio,  St.  1, 7;  ante,  §S  368-370, 392. 

10  Pox^  chap.  xll. 

11  Dean  v.  Richmond,  5  Pick.  461, 468;  Bich,  7  Bush,  53;  post,  S  000. 

12  ^tt^e,  §§  856, 363. 

13  See  emte,  §  S58,  DwnsmiOTXB.  Consult  Frankfort,  4  Notes  Cas. 
280. 282;  Sidney.  L.  B.  1  P.  &  D.  78;  Everett,  52  Cal.  383;  Moon  v.  Baum, 
58  Ind.  198;  Thomas,  20  N.  J.  £q.  97. 

§  394.     Alimony  w^ith    absolute   dissolution.—^ 

Absolute  dissolution  ^  of  a  valid  ^  marriage  was  unknown 
to  the  ecclesiastical  law;  3  there  is  therefore  some  doubt' 
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wlietber  alimony  can  be  granted,  except  by  virtue  of 
a  statute,  with  a  divorce  a  vinculo;  ^  but  this  doubt  is  of 
little  importance,  since  statutes  provide  in  most  States 
for  alimony  with  divorce,*  and  tbe  word  "  divorce  *' 
means  absolute  as  well  as  limited  divorce.<^  Many  of 
these  statutes  provide  not  only  for  an  allowance  payable 
periodically,  but  for  the  payment  to  the  wife  of  a  sum  in 
gross,*^  and,  since  after  an  absolute  divorce  the  parties 
are  no  longer  husband  and  wife,^  the  wife  is  often  treated 
by  the  court,  if  the  husband  was  guilty,  as  if  he  had 
died,d  when  this  result  is  not  effected  by  statute. ^^  If 
the  wife  is  guilty,  she  receives  only  a  maintenance,^^  or 
perhaps  the  property  she  bronght  to  her  husband. i^  In 
such  cases  the  court,  in  granting  alimony,  in  reality 
divides  the  property  of  the  parties. J* 

1  Ante,  §§  164. 199;  post,  %%  413, 430. 

2  Voidable  and  void  marrkiges  oonld  be  detdamd  nuB  and  void: 
anUs,  122, 123  a,  1S9-141, 143-147. 

3  A»te,%SSi. 

4  Consult  Chalres,  10  Fla.  308,  312;  SUUman,  99  III.  196:  FlscMI,  1 

Bla  ■  ~  —    .     .     1  — - 

463, 

Wa 

arO^on  v.  Wilson.  8  Ycrg.  ti7;  Harria,  31  Giafet.  i9»  Hi  Cau^beU,  37  Wis. 

20tt,  220 ;  ante,  H  365,  370. 

5  ^n/«,§§  364,370. 

6  MiUer,  33  Cal.  353,  asft.   State  «.  Ity,  4  Mo.  120, 14L 

7  Peterslue  v.  Thomas,  23  Oliio  St.  596, 5W;  anU,  %  91L 

8  State  V.  Weatherby,  43  M«.  259{  Calame,  25  N.J.  £4. 5«8, 9»i  put^ 
chap,  xll.,  S  430. 

9  TliorMberry,  4  Litt.  251 ,  253 ;  post,  S  395. 

10  As  wlien  divorce  is  for  bigamy  by  Md.  B.  G.  1878,  art.  72,  S 103. 

11  See  Cornier,  29  lud.  48, 49 ;  ante,  §  371. 

12  See  Fisher,  2  Swab.  &  T.  410, 413 ;  post,  S  376. 

13  See  Smith,  45  Ala.  2M,  263;  post^  S  396. 

§  395.  Amount  of  permaaaat  alimony.— There  is 
no  fixed  rule  as  to  the  amount  to  be  awarded  as  perma- 
nent alimony,^  but  this  has  been  measured  by  such  pro- 
portions of  the  joint^  means  and  ability  of  the  huBbaiid^ 
and  wife  ^  as  follow:  one-half ,fi  one-half  to  one-third,*  one- 
third,"  one-third  to  ono-fuurth,8  one-fourth,^  two-lifthtt,^® 


Wf  .AUMOEKT.  i  995 

greater  or  lew  aeiMftdliig  to  the  circaniBtAiiees  of  each 
particular  case,  u    Some  of  the  prfnciples  goTemiiiK  this 
sabject  seem  to  be  :^  (l)The  innocent  party  should  not 
Ito  left  to  sntfer  peeaniarily  for  having  been  compelled  by 
the  ill  conduct  of  the  other  to  seek  the  divorce. i>    (2)  The 
wife,  made  thus ina certain  sense  a  widow,^ shonld not 
ordinarily  be  set  back  simply  where  she  stood  in  prop- 
erty when  she  entered  the  marriage:  ^  she  has  given  her 
time,  her  virginity,  her  earlier  bloom,  where  she  has  been 
rewarded  with  ill  faith  in  return  for  her  feith.^    (3)  She 
should  not  stand  worse  than  if  death  instead  of  divorce 
had  dissolved  the  connection. ^^    (4)  If  the  wife  is  guilty, 
the  husbawf  shenld  ant  be  deprived  of  benefits  he  has 
acquired  through  the  marriage,  except  so  far  as  necessary 
for  her  maintenance,^  for  this  would  be  rewarding  her 
for  her  faithlessness.^    (5)  Any  advantages  which  are 
given  by  the  law  *  independently  of  the  court,  with  the 
divorce,  should  be  considered.^    So  in  estimating  the 
amount  the  court  may  consider  the  counsel  fees  paid  by 
the  wif  e,^  and  her  other  expenses  in  the  suit,^  which  are 
however  more  properly  allowed  as  costs.^    The  nature  of 
the  divorce,^  and  the  charactcflr  of  the  alimony  ^  granted, 
will  of  course  have  some  efEect  on  the  amount  allowed 

1  StiUman,  7  Baxt.  1B3,  184 ;  anttt  S  375. 

2  Cooke,  2  Phimm.  49^  1  En?.  Beo.  178, 179;  mUe,  S  37ft. 
8    Bergen,  23  HI.  187, 190;  antOf  S  373. 

4  McGtoe,  10  Gik.  477, 460, 431 ;  anU,  §  372. 

5  FiBCtili,2  Lltt.  337, 343:  Rees,  7  Ore;.  47, 48.  See  Bergen,  22  IlL 
187, 190;  8tU!uiaii,  7  Baxt.  m,  168;  Cooke,  2  PblUlm.  40, 1  Eng.  £cc.  178, 
180;  Haigh,  L.R.  1  P.  A  D.  70».  Not  more:  Tlioniberry,4  Litt.  251, 
2.'^.  Not  all:  Ross.  78  HI.  402, 404;  Cbenanlt,  5  Saeed,  248, 256.  Bat  see 
Damon,  28  Wis.  510, 510. 

6  Durant,  1  Haog.  Ecc.  528, 3  Eng.  Ecc.  231.  233:  Hyde.  29  L.  J.  Mat. 
Cas.  150, 151.  n.;  I>>vett,  11  Ala.  T^7<00,770:  Tbomberry,4  Lltt.  251. 253: 
BiekeUS,  4  Gill,  105»  lOs) ;  Williams,  36  Wis.  862-307. 

7  Kempe,  1  Hagg.  Bee.  532, 3  Eng.  Ecc.  233,  234;  Otway,  2  Phllllm. 
109, 1  Eug.^c.  2037204:  Jeans,  2  Bar.  (Del.)  142,  143;  Bessor,  82  111.  442, 
145;  Musselmail,  4*  Bid.  100, 123-125. 

8  ]kniler,6Jolin8.  Ch.91,93.  See  Turner,  44  Ala.  437,452;  Mussel- 
man,  44  Ind.  106, 123-125;  Lockrldge,  3  Dana,  28, 30^ 

9  Plaster,  47  BL  290, 294. 

10  Severn,  7  U.  G.  Chan.  109, 110,  HI. 

11  See  fuUy  ante,  S  375. 
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12  See  2  Bish.  M.  A  B.  S  481 :  Galame.  24  N.  J.  Eq.  440. 444. 

13  Sidney,  4  Swab.  &  T.  178;  Thomberry,  4  Litt.  251, 253. 

14  See  You  Glahn,  46  lU.  134, 144 ;  po8t»  §  446, 450. 

15  Seo  Chimn,  Meigs,  131, 135;  post,  §  397. 

16  Damages,  see  2  Blsh.  M.  &  D.  §§  468, 510;  WUmore,  15  Hon.  B.  49; 
ante,  §  392. 

17  D'lrant,  1  Has?g.  Ecc.528,3  En«r.  Ecc.  231,  233;  Kempe,  1  Hagg. 
Ecc.532,3  Eaflr.E3C.  233. '231:  Voa  Glaha,  46  Dl.  134,  144;  Lockrldge,  J 
Dana,  28, 3U;  Thoraberry,  4  Lltt.  251, 253. 

18  Zaver,  33  Iowa,  190, 198;  Miles,  76 Pa.  St.  257, 258;  ante,  S  371. 

1»  March,  L.  R.  1  P.  &  D.  440,  443;  Milne,  L.  E.  2  P.  A  D.  295, 299, 
Thompson,  2  Swab.  A  T.  649, 651. 

20  Pott.  §§  427, 433-451. 

21  See  Matvin  v.  ColUns,  48  111.  156, 159 ;  ante,  S  380 ;  po»t,  $  446. 

22  See  EUyatt,  3  Swab.  &  T.  503,  508;  Baldwin,  6  Gray,  341;  Wil- 
liams, 23  Wis.  517;  ante,  §  389;  post,  i  399. 

23  See  Allen,  2  Swab.  A  T.  107, 110,  HI ;  ante,  S  SOO;  pott,  S  399. 

24  Po«^  §§  308,  399. 

25  Campbell.  37  Wis.  206, 220;  ante,  §§  393, 394.     ' 

26  Williams,  36  Wis.  363, 367;  ante,  §  374. 

§  396.  Division  of  property.— When  a  coart  under 
statutory  authority  i  — for  it  cannot  otherwise  2  — in  grant- 
ing a  divorce  awards  to  a  wife  a  part  of  her  husband's  land  * 
or  a  s:im  in  gross,*  or  to  the  husband  a  part  of  the  wife's,* 
having  in  view  an  equitable  settlement  of  their  property 
rig!its,6  though  such  an  award  may  be  called  "alimony,"  7 
it  is  really  a  division  of  property  between  the  husband 
and  the  wife.^  In  Iowa,  for  example,  *'wtien  a  divorce 
is  decreed,  the  court  may  make  such  order  in  relation  to 
the  property  of  the  parties  and  the  maintenance  of  the 
wife  as  sliall  be  right  and  proper,"  »  and  there  are  similar 
statutes  iu  other  States. i**  When  exercising  the  authority 
conferred  by  such  statutes,  a  court  will  award  a  certain 
proportion  of  tiie  joint  estate  to  each  party  in  specie  or  in 
money,  ^1  according  to  the  principles  governing  an  award 
of  alimony.  12  Thus  a  guilty  wife  will  receive  little,!^  but 
a  wife  will  be  alimented  as  a  widow  if  the  husband  be  the 
party  at  fault;  "  they  may  be  placed  somewhat  as  before 
marriage, 15  or  any  other  fair  and  equitable  settlement 
may  be  made, is  the  matter  being  largely  within  the  dis- 
cretion of  the  court.  17  Various  questions  may,  however, 
-ise  in  awarding  the  homestead. i* 
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1  Consult  statntes  cited  ante,  S  364. 

2  Lovett,  11  Ala.  763, 769, 770;  Qulsenberry.  1  Duval,  lf)7;  Calame,  25 
K.  J.  £u.  518, 550;  Brooks  r.  Arkeiiy,7  Oreg.  4«il:  Donovau,  20  Wis.  586; 
Ikicou,  43  Wis.  M;  ante,  §S  363, 374. 

3  Jolly,  1  Iowa,  9,  II;  ante,  §  374. 

4  Buckmiuster,  3d  V t.  248, 249, 251 ;  ante,  $  374. 

5  See  SuialMi  Iowa,  HI,  112;  lowaB.  S.  1880,  §  2226;  Mass. P.  S.  1882, 
p.  817,  §  36;  Yt.  R.  8.  1880,  S  2377;  ante,  §  S&t. 

6  Lovett,  11  Ala.  763, 768.   See  Miller  v.  Clark,  23  Ind.  370, 376. 

7  ^ii^e,  S3o8. 

8  Smith,  45  Ala.  264, 268.  See  Piaster,  47  m.  290;  Chunn,  Meigs,  131, 
134;  Bo^^ers,  6  Baxt.  2J9, 300. 

9  Iowa  S.  S.  1880,  S  2229;  Jolly,  1  Iowa.  9, 11 ;  ante,  S  364. 

10  See  statutes  Ala.,  Ind..  Ky.,  Tean.,  etc.,  cited  ante,  §  364. 

11  BoQTgers,  6  Bazt.  299, 300.  See  Saadford,  5  Day,  333,  356;  Lyon,  21 
Conn.  Id5, 198. 

12  Consult  esDeclally  cmte,  §5  365-332;  and  see  Lovett.  II  Ala.  763, 767; 
Ejlinger^JTCal.  62:  Sandtord,  5  Day,  Zo3,  356:  Lyon,  21  Coim.  1)45. 1M8; 
Jeans, 2  Har.  (Del.)  142;  Miller o.  Clark, 23  lud. 370, 376;  Buaman,5Ind. 
63;  Fischii,  1  Blackf.  360;  Jolly,  1  Iowa,  9,  11;  Dejarnet,  5  Dana,  iif9; 
Witmore.  15  .Mon.  B.  49;  Fiscbll,  2  Lilt.  337. 343;  Holmes,  Walk.  (Miss.) 
474,476;  Howe,4  Nev.  4o9;  Payne,  4  Humph.  500;  Kobiiison,  7  Huiupb. 
444);  Chenanlt,  5  Sneed,  24<^,  256;  Bogt^ers,  6  Baxt.  299,  300;  Chuun, 
Meigs,  131, 134,  135;  Damon,  28  Wis.  510,  516.  As  to  English  law,  see 
Beuyou.  L.  R.  I  P.  D.  447. 4)1;  March.  L.  U.  1  P.  &  D.  440,  443;  Milne, 
L.  B.  2  P.  Jt  D.  295, 2ii9;  Thompson,  2  Swab.  &  T.  649, 651. 

13  March.  L.  B.  I  P.  &  D.  440.  44):  Milne,  L.  B.  2 P.  ft  D.  295, 299: 
ante,  ii  371, 395.    But  see  Lovett,  11  Ala.  763, 769, 770. 

14  Tbomberry ,  4  LItt.  251, 253 ;  ante,  §  395. 

15  Benyon,  L.  R.  1  P.  D.  447, 451 ;  Chunn,  Meigs,  131, 134, 135. 

16  Miller  v.  Clark,  23  Ind.  370, 376. 

17  Fischii,  2  Litt.  337, 343;  ante,  §  379. 

18  See  Shocmake  v.  Chalfant,  47  Cal.  432;  Gimmy  v.  Doane,  22  Cal. 
635;  Jollifr.82  111.  527;  Vau^ant,  23  111.  536;  Cole, 23  Iowa,  433;  i;nindou, 
14  Kan.  342;  Dunham,  128  Mass.  34;  Tiemann,  34  Tex.  522;  Craig,  31  Tex. 
203;  Seliou  v.  Beed,  5  Blss.  125. 

§  397.    Restoration  to  "wife  of  her  property.— In 

some  States,  statutes  provide  that  upon  divorce  tlie  wife's 
property  shall  be  restored  to  lier.^  Such  statutes  usually 
apply  only  to  such  property  as  has  not  been  properly 
used,2  or  assigned,^  or  pledged.*  Independently  of  stat- 
ute, a  court,  in  awarding  alimony,  takes  into  consideration 
the  amonnt  the  wife  has  contributed  to  the  joint  f  unds,^ 
and  when,  under  statute,  the  award  is  made  in  specie,  the 
identical  property  which  she  brought  to  her  husband  may 
be  restored  to  her; 6  and  likewise  in  dividing  the  joint 
property  between  the  husband  and  the  wife.'' 
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1  Ree  Mass.  P.  S.  ia32,  p.  814 ;  Orabb,  1  Har.  (Del.)  516;  Flood.  5  Bash, 
IGT;  WlllLiim  ».  Goocli,  3  Met.  (Ky.)  4d6;  Kriger  v.  Day,  2  Pick.  8lB; 
Dean,  5  Pick.  428;  Dean  v.  Bichinoiid.  h  Pick.  4ol;  Pa^fe  r.  £stea.  19 
Pick.  261);  Warner,  3J  Miss.  547;  Wlilttler,  31  N.  H.  4di:  Viuceiit  r. 
Parker,  7  Paige,  (>5,  6o;  Sliarp,  2  Saued,  4i)6;  Jemilogs  «.  Moutague,  2 
Gratt.  350. 

2  Dean,  5  Pick.  438. 

3  Warner,  33  Miss.  547.   Bat  see  Krlger  v.  Day,  2  Pick.  316. 

4  Jennings  v.  Montague,  2  Gratt.  350. 

5  Burr.  7  Hill,  207, 212;  ante,  S  376,  n.  21. 

6  Antet  S  374. 

7  ilnte,  S39S. 

Abtxclb  VI.— Oosts. 

S39B.   Costs  defined. 

S  398.   By  whom  costs  ue  payable. 

§  398.  Costs  defined.— Costs  are  the  moneys  paid  or 
payable  for  the  direct  purposes  of  the  sult.^  They  include 
court  charges,  counsel  fees,  and  incidental  expenses.^ 
Taxed  costs  are  the  sums  which  some  officer  of  the  court 
has  determined  3  must  be  paid  or  have  been  rightly  paid, 
and  which,  according  to  statute  ^  or  direction  of  tho  court,^ 
one  of  the  parties  must  make  good  to  the  other,^  or  one  ^ 
or  both  of  the  parties  must  settle^ 

1  See  King  v.  Moate,  3  Bam.  &  Adol.  238;  Pogta  o.  Kerr,  6  Mees.  A 
W.  20;  UIgby  v.  Okell,  7  Bam.  &  C.  57;  Hyde  v.  Mayor,  17  Com.  B.  475; 
Kitchen  e.  Woodiii,  1  Bughes,  iiH:  Tiilmun  v.  Wood.  58  Ala.  578;  Talla- 
hassee V.  Gleiiu.l)0  Ala.  4^»;  Chase  «.  DeWolf.  69  lU.  47;  Dogaii,  1  Du- 
val, 28J;  State -r.  Brigliam,  63  Mo.  258:  Apperson  v.  Mutual,  38  N.  J.  i;. 
333;  Hcottr.  Taylor,  I4-Barb.  202;  McDonald  v.  Page,  Wrltfht,  iJi;  Wal- 
lace V.  Cuates,  1  Ashui.  110. 

2  Dugan,  1  Duval.  28.9;  Germond.  1  Paige,  83,  84;  Graves,  2  Paige, 
62. 63;  Kendall,  1  Barb.  Ch.  610, 6ii,  612. 

3  See  Allen,  2  Swab.  &  T.  107, 110,  111;  Kendall,  1  Barb.  Ch.  610, 611, 

612. 

4  See  Shoop,  34  Pa.  St.  233, 235>  236. 

5  See  Welch,  33  Wis.  534,  543. 

6  See  Suggate,  1  Swab.  A  T.  497, 498;  pott,  S  309. 

7  See  Kikirk,  1  Met.  (Ky.)  432, 433 ;  post,  S  399. 

8  SeeCox,35Mich.  461,463;p<»/,  §399. 

§  399.    By  'Whom  costs  are  payable.— In  divorce 

cases,  on  proper  application  by  the  wife,^  the  ecclesiasti- 
cal courts  would  compel  her  husband  to  advance  her  the 
money  to  defray  the  costs  of  the  prosecution  or  defense 
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of  her  salt.'  If  sbe  prevailed,  the  husband  would  be  con- 
demned in  costs  and  made  to  pay  all  expenses  for  which 
she  had  not  been  previoosly  indemnified.^  If  she  failed, 
costs  would  not  be  awarded  against  her,^  neither  would 
she  have  any  allowance  in  her  favor.^  Now  in  England  ^ 
and  the  United  States  7  this  matter  is  largely  regulated  by 
statute.  The  general  rule  seems  to  be  that  with  the  final 
decree,  if  it  be  in  favor  of  the  wife,  her  costs,  includin$>; 
her  reasonable  expenses  ^  and  counsel  fees,^  will  be 
charged  against  her  husband;  ^°  if  it  be  against  her,  a  de- 
cree for  costs  against  herself  ^^  (unless  she  has  a  separate 
estate^)  or  her  counsel^  would  be  erroneous,  but 
against  her  next  friend  proper. ^^  But  if  she  acts  in  good 
faith,  her  husband  may  have  to  pay  the  costs,  though  her 
suit  fails. ^^  Often  the  power  to  award  costs  is  entirely 
with  the  discretion  of  the  court,  w  "  The  common  law 
puts  alimony,  fees  to  the  wife's  counsel,  and  costs  all  on 
the  same  footing,  and  makes  the  question  who  is  to  pay 
them,  depend  on  the  ability  to  pay  them  of  the  parties 
respectively.  As,  however,  marriage  bestows  the  wife's 
property  on  the  husband  in  the  absence  of  a  marriage 
contract,  the  presumption  prima  facie  is  that  the  husband 
is  the  only  party  able  to  pay  them;  and  consequently,  the 
husband  in  prima  facie  liable  to  pay  them.  This  he  may 
rebut  by  showing  that  the  wife  is  able  to  pay  them."^^ 
Costs  are  necessaries  in  Bngland,^  but  not  in  the  United 
States.  19 

1  Bray,  1  Hagg.  Ecc.  163, 8  Eng.  Ecc.  76,  78;  a»<«,  S  383. 

2  ^itte,  SS  3aft-391. 

8  D'Ai^ullar  J  Hwg.  Ecc.  773,  3  Ene.  Ecc.  329, 338;  Eldred,  3  Curt. 
Ecc.  aw.  7  Eng.  Ecc  144;  Ellaytt,3  Swab.  &  T.  S03, 508. 

4  See  Wood.  IP^e,  454, 458. 

5  Keats,  I  Swab.  &  T.  334, 358. 

6  Allen.  2  Swab.  ^  T.  107,  110,  HI;  DlckeoB,  2  »wab.  ic  T.  103, 105; 
Sopwiib,  2  Swab.  &  T.  105,  106;  Hcpwortb,  2  Swab.  &  T.  414.41(5;  Sy- 
nioiids,  2  Swab.  A  T.  4-15.  436;  Saggate,  1  Swab.  &  T.  497,  4:i8:  Wells.  1 
Swab.  &  T.  3J8. 312;  Weber,  1  swab.  &  T.  219,221;  Keats.  1  8wal>.  &  T. 
3:t4,  358;  Eliaytt,  3  Swab.  &.  T.  50.t.  503;  Hall,  3  Swab.  &  T.  3..0;  Kaye,4 
Swab.  «ft  T.  239,  24U;  Flower,  L.  R.  3  P.  &  D.  132. 133. 

7  Consult  Huffbes,  44  Ala.  698.  204;  ComeUus,  31  Ala.  479.4<^3:  Mas- 
8er,29  Ala.  313, 318;  BlcharOson,  4  Port.  467, 478, 479;  LoweU,  5o  Ual.  316, 
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a^SMiWir'.'  iS.  M1,K4; 

»jilcii'.;jii!.'.'  '  a,  lia;?^ 

g^Sf/^w*;,;-.;!  '  .'       ■   ■  ■■     ;;1l5'.%'; 

WBlcb,  sn  w  1= .  . 

Boiile».»D.  C.  ChaD.lib:  SioUleui,  1  idm.  Const.  ST'3,*EDi.  Ecc.'*^; 
tt7:A11en,!S>tt>b.  AT.  107,110,1111  Kenakl,!  BBrb.  ClLtflo.  eil.*12i 

9  Lonell.  HCaL  310,319,3^;  Diignn,!  DuTaJ,  289i  Isaiws,  CI  Haw. 
Pr.  KB;  Onives,  2  P&Lge.  is,  6*.  a«a  HnggstB.  I  Hwab.  A  X.  t»l,m; 
Uoner,  1  splDks,  117. 

10  Kaje.  *  S-vsIj.  4  T.  2».  S«;  Bynioiids,  2  Swab.  *  T.  M,v  «M; 
CACTiUsr.  lH»(g.£cc.  7I!,IEna.Eec.ajB,iaaj  McKay.  SU.  C.  Chan. 
HO.  iiiil-.  Uatsfr.a  AIx  319,  3lS:  Blcbudson,  1  Fort.  *tl,  <1B.  <»; 
Tboruberry.  3  M»rs)i.  J.  J.  3»,  ^:  Stereos,  I  Uet.  m.  IWiDe  Roh, 
Bopk.  100.101;  Sraves.lFUge.tti.Ui  WliUMiisoii,lJaIuA.Cli.4at,tn. 

I L  Rtclrardson,  1  Port  M7, 478. 17»i  Wanl.  so  aa,  IBI,  EMi  Thatrlin'. 
nill.iiii.ttl;  ReBv]s,!lU.»3.217i  flnley.VDanii,  K.Mj  Wuod.^i Paige. 
4M,U7. 

1!    DsBose.Hopk,  IW,  I«l.    BeeWMil,190k!g],28(. 

14  Jonos  V.  FawcGtt,  2  PhLII.  Ch.  !78,  3W',  Miisser.  !»  Ala.  313.  tISi 
CurnelLuB,  31  Ala.  119,  tU;  Hughes.  <4  Ala.  (Si.  7Ml  Ward,  1  I>eT.  E«. 

U   Welcli,3IWiB.G34,Ml. 
IT  W»id.»Ga.281,2e4. 

18  onavay>.HainUton.l..B.]C.F.I>.393.M7:(Mt,iMi. 

19  Cooks  i.NeneU.  40  Conn.  SH.tSe;  ante,  S  380. 

CHAPTER  XSXIX. 


ABTICLB   I. — CUSIODI   OF   CBnjDSOS, 

1 100.    To  whom  cuatoily  belongs,  gBnerallr- 


S  400.    To  wtaom  custody  belongs,  generally.— 

"■mil  a  oliild  lias  reacLcd  majority— ganerally  twentynjua 
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years  of  age ' — he  or  she  is  under  the  special  protection  and 
control  of  the  State,*  and  during  this  period  of  infancy  the 
child  is  under  the  care  of  a  natural  or  appointed  guardian.^ 
Until  a  child  has  reached  discretion^ — ^generally  fourteen 
years  of  age  ^— his  or  her  guardian  has  full  right  to  his  or 
her  custody,^  and  may  enforce  this  right  and  obtain  pos- 
session of  the  child  by  a  writ  of  habeas  corpus,'  or  otlier- 
wise.B  But  after  reaching  the  age  of  discretion,  the  infant 
has  the  right  to  choose  where  and  with  whom  he  or  she 
will  live,^  and  though  the  court  will  free  him  or  her  if 
illegally  restrained,!^  it  will  not  hand  him  or  her  over  to 
any  one.ii  In  an  exceptional  case,  however,  where  a  girl 
of  eighteen  wished  to  remain  in  a  house  of  ill  fame,  the 
court  handed  her  over  to  her  legal  guardian;  ^  such  cases 
are,  however,  usually  provided  for  in  the  criminal  law.^s 
The  parents  are  naturally  the  legal  guardians  of  their 
children.!*  The  father  of  the  child,  if  the  husband  of  its 
mother,  15  lias  the  first  right  to  its  custody .^^^  This  right  he 
may  by  statute  continue  after  his  death  for  the  full 
period  of  infancy  by  appointing  a  guardian  in  hi?  will,i7 
but  he  cannot  divest  himself  of  it  by  contract, is  though 
he  may  forfeit  it  by  unfitness.^®  If  the  child's  mother  be 
unmarried,20  or  if  its  father  be  dead  without  appointing  a 
guardian  by  will,2i  or  has  forfeited  his  right,22  she  is 
entitled  to  the  custody  of  the  child.23  This  right  she  may 
by  statute  continue  after  her  death  for  the  full  period  of 
infancy  by  appointing  a  guardian  in  her  will;  24  but  she 
cannot  divest  herself  of  it  by  contract,23  though  she  may 
forfeit  it  by  unfitness.28  If  both  parents  are  dead  without 
appointing  a  guardian,  or  if  such  guardian  is  dead  or 
nnlit,  or  if  both  parents  are  unfit,27  a  court  of  equity,28  in 
the  exercise  of  its  ordinary  jurisdiction,^^  on  the  applica- 
tion, it  seems,  of  any  one,*>  or  other  courts  si  acting  under 
the  authority  of  statutes,33  will  appoint  a  suitable  person 
guardian.  The  welfare  of  the  child  is  always  the  first 
consideration,^  and  no  court  will  change  the  actual 
custody  of  a  child  to  its  disadvantage,^*    If  the  father 
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and  mother  are  living  apart,  a  court  of  equity  may  prob- 
ably decide  between  them  which  shall  have  the  chlld,^ 
and  a  divorce  court  in  granting  a  divorce  may  always  do 
so.^  The  parents  have  the  first  right  to  the  custody  of 
the  child,  because  it  is  supposed  the  parental  instinct  and 
natural  affection  are  the  surest  guaranties  of  its  w^lfare.^^ 
The  father  takes  precedence  over  the  mother,ss  because 
his  is  the  right  to  iix  the  matrimonial  home,*^  and  the 
duty  to  provide  for  the  wife  and  child.**  The  parents 
may  forfeit  their  rights  by  inability  or  neglect  to  provide, 
by  abuse  of  their  authority,  or  by  the  open  practice  of 
vice ;  ^^  but  only  in  an  extreme  case  will  a  child  be  placed 
in  the  custody  of  a  third  party.  *2 

1  Hunt,  4  Greene,  216, 2^;  and  see  1  Bladcst.  Coili.-46S;  Hiuband, 

67  Ina.  683, 585. 

2  Gorrle,  2  Bland,  488, 493,  msM;  Lusk,  28  Mo.  91, 93. 

3  See  cases  cited  infra. 

4  Beg.  V.  Howes,  30  L.  J.  Mag.  Oas.  47, 48;  Reg.  0.  Greenhlll,  4  Ad. 
&  E.  624;  Symington,  L.  U.  3  HTl.  S.  415,  416,  423;  MalUnson  JL..  R.  I  F. 
&  D.  221;  Ryder,  2  Swab.  &  T.  225,  223;  Suggate.  1  Swab,  ft  T.  4tS9, 494, 
496;  Marsb.  1  Swab.  A  T. 312, 316:  Hyde, 29L.  J . Mat.  Cas.  150;  Dugsan, 
2:)  L.  J.  Mat.  Cas.  159;  Moore,  11 1.  R.  C.  L.  1;  Connor,  16 1.  R.  C.  L.  112; 
Hewitt  v.  Long,  76  111.  399,  410;  Wilkinson  v.  Demlng,80  lU.  342,344; 
Boggs,  49  Iowa,  190, 191 ;  Cocke  o.  Hannum,  39  Miss.  42^,438;  Oampbeli, 
37  Wis.  206, 210. 

5  Suggate,  I  Swab.  &  T.  489, 494, 496;  Hyde,  29  L.  J.  Mat.  Cas.  120; 
Moore,  11 1.  R.  C.  L.  Ij  Hewitt  v.  Long,  76  111.  399, 410.  Sixteen :  Reg.  r. 
Howes,  30  L.  J.  Mag.  Cas.  47,  48;  MalluiBon)  L.  K.  1  P.  &  D.  221:  Boggs, 
49  Iowa,  190,  lyl.  "»  '     •  .     '^  . 

6  See  Hunt,  4  Greene,  216, 219. 

7  Reg.  17.  Howes,  30  L.  J.  Mag.  Cas.  47, 48;  Rex  v.  Ward,  1  Black.  W. 
386;  Reg. o.Clerke.l  Burr. 606;  Pearson, 4 Moore G« P. 366;  Witte,  13 Com. 
B.  680;  Bailey,  6  D.  P.  C.  311;  Matthews,  12 1.  R.  C.  L.  233;  Llndsey,  14 
Ga.  657, 659;  McShan,  56  Miss.  413,  418;  Cocke  v,  Hanuum,  33  Miss.  423, 
426;  State  v.  StigaU,  22  N.  J.  L.  286, 287;  State  v.  Balrd,  19  N.  J.  Kq.  461, 
4S2;  Landls.  39  N.  J.  L.  274;  Brooks,  95  Barb.  85;  Holmes,  19  How.  Pr. 
S2J;  Nieholls.  3  Duer,  642;  Woiistonecropt,  4  Johns.  Ch.  82;  Com.  r. 
Addicks,  5  Blnn.  530, 521, 2  Serg.  &  B.  174;  Com.t;.  Demott,  64  Pa.  bt.  305, 
McKim,  12  K.  L  462, 464;  Hewitt,  U  Rich.  326, 329. 

8  Court  of  egul^  will  generally  entertain  Jurisdiction:  Eyre  v. 
Shaftesbury,  2  P.  wms.  115;  De  Manvielle,  lU  Yes.  62;  Hansford,  10 
Ala.  56i,  563:  Anon.  55  Ala.  428, 431 ;  Wand,  14  Cal.  512, 616;  Benuett,  43 
Conn.  313,  319;  Cowls,  8  111.435,  440;  Wilkinson  t>.  Doming,  60  111.342, 
344;  Hewitt  v.  Long,  76  III.  399, 40.),  410;  Darnan,8Md.  152. 164;  Hemt, 
4  Greene,  216, 2U,  220;  Jones  v.  Stockett,  2  Bland,  40J.  428-4Ji ;  Corrie,  2 
Bland.  488, 492, 500-504;  Helms  v.  Franciscus,  2  Bland,  644, 563;  State  r. 
Stigall,  23  N.  J.  L.  2ci6, 237;  People  p.  Mercelu,  8  Paige,  47, 63:  lAtluun. 
80  Gratt.  307,  331.  »-"©..     t 

9  Reg.  V.  Howes,  SO  L.  J.  Mag.  Cas.  47, 48:  Hyde,  29  L.  J.  Mat.  Cas. 
150;  Moore,  11 L  R.  C.  L.  1;  Hewitt  v.  Long,  76  UL  399,  410;  tupra,  n.  k 
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n  WBDit.l4Ca1.  912.  n7.  9IB.  Hee  Galdsworth.L.  B.1Q.  n.D.Til 
Taylor,L.  R.4Ch.D.  lsj;ftej.cr.  Ilaxler.ao.  C.  Q.  B,  jrOi  Swotd  i 
Keith,)!  Hleh.  MI;  Uoore  T.lriirlttlan. H  HUs.  40S. 

n  See  alio  Cole,  U  lona,  431,  4tT.  t4S;  tlardlni.  £■  Ud.  m,  su 
Barrere,  4  Johns. T;h.  m,  lis,  Iftj  People  b.  Wlfcoi,  i!  Barb.  IJ; 

»   lld.B.C.  lSS,p.4a7,  illj  Dot  wtthoul statute:  Edwards.)  At) 

B  ITAreT,  II  t.  B,  C.  1.  »8;  Bant,  4  Qrsene,  ?!«,  Ki;  Chanrller.  1 
Ho.  176.  IT9i  CoDb,  I  Bub.  Gh.  6}3j  anie,  H  ISt,  IK. 
M    Bent,  I  Htnib.  A  T.  »!,  IM;  Llndsej,  14  Oa,  «;,  HOi  Cocke  i 
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U   SeeODdrlhUG.     P  J 
4a  w  e*       AT 


m   •   Dem  tl,  M  Ps.  Be  Mt,  Ml; 

L  JS,4S     Btran  M  Ala.  t  S    "0,  Sll:  Wanil,  14  Csl. 

•>      D       •nil  K      43  C  UD       ;£  a  9    C  IT  Dlaocl.  i«,  4K.  M»-.'Mi 

I-eop        U  re  In     Falge       U   Laltaun  M<]iatt.M7.Hl,nJi  i^ni. 

n   Wanil.  14CBl.tt2.9ie;  HDnt,4  UncDe.aifi.  °KI.   As  betWHa  pa. 
rants  awl  tastei-faieaa,  see  McKenzla  i.  State,  N  Ind.  M7. 
n  HB«ttt>.LiHig,1SI11.3W,4M:  UcSlian,  UHlsa.  4IS,4IGi»]irw, 


43  Jiwksan,SOreK,4e2,t»l.  CoiiaaitCtistwynd.  SSL.  J.Hsl,  Cu.n; 
Blentln',  Jwrali,  JKi  Toolmfo.  Chailt'.  B.  M.  431;'  GaraiT  'r.i^onloii.  41 
lilrerrkhuia??EBad,Wi.    Not  M ill  lii  wIscoa3ln*'HQiikiiis,  »^u! 

g  401.    Wlisu  costody  Is  awarded,  generally. — A 

court  OD  a  wric  of  habeat  corput^  will  doC  only  raleaae  ao 
Infant  from  illegal  restraint,  bnt  if  the  infant  is  below  the 
age  of  discretion,^  and  In  otlier  cases  [Krtiaps  if  tliQ  court 
Hes  nt.snill  award  it  to  tlie  custody  of  tha  part;  legally 
entitled.4  Courts  of  commoalaw*  and  of  aquity  *  inuyilo 
tbla;  and  tbe  United  States  courts  bare  juiiiidtL-tioD  if  tlia 
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husband  and  wife  have  been  divorced  and  live  in  different 
States."^  So  equity,  independently  of  statute,  will  enter- 
tain a  suit  for  the  appointment  of  a  guardian  to  the  in- 
fant,^ and  will  award  the  custody  of  it  in  a  suit  for  alimony 
without  divorce,®  or  a  divorce  suit  whether  the  divorce  is 
refused  ^^  or  granted. ^^  The  ecclesiastical  courts  could 
not  award  the  custody  of  children  in  divorce  cases.  ^  In 
most  States  there  are  statutes  authorizing  the  divorce 
court  to  award  the  custody  of  the  children  of  the  parties 
.pendente  lite  and  with  divorce,  as  may  seem  reasonable 
and  proper.i8  And  the  statutory  authority  to  provide  for 
the  children's  support  ^^  includes  the  authority  to  award 
the  custody  of  the  children  pendente  lite^  and  with  tho 
final  decree.!*  Both  the  party  claiming  and  the  party 
holding  the  child  should  be  before  the  court,!^  as  should 
the  child,  if  above  the  age  of  discretion;  ^^  and  the  custody 
will  not  be  awarded  unless  it  is  prayed.^  The  final  cus- 
tody is  awarded  till  further  order,20  or  during  the  child's 
minority,^  during  his  or  her  pupillarities,^  until  he  or  she 
is  fourteen 23  or  sixteen; 2*  for  at  the  age  of  discretion  a 
child  has  the  right  to  choose  a  guardian  for  himself  or 
herself  .^^  The  custody  is  awarded  pendente  lite  without 
going  into  the  merits  of  the  case.^  The  final  decree  for 
the  custody  is  included  in  the  decree  of  divorce  or  sepa- 
rately given.27  So  if  the  divorce  proceedings  have  had  no 
reference  to  the  question  of  custody,  chancery  may  award 
this  afterwards.^  A  proceeding  to  obtain  the  custody  of 
a«hild  seems  to  be  a  proceeding  in  rem,  the  child  being 
the  re9.^ 

1  Cases  cited  ante,  S  400,  n.  7. 

2  State  V.  Stigall»  22  N.  J.  L.  286, 287;  State  v.  Band,  19  N.  J.  Eq.  481, 
482;  ante,  §  400,  u.  4. 

3  Com.  r.  Addlcks,  ft  Blan.  520,  521;  Cocke  «.  Hannum,  39  Miss.  423, 
438. 

4  C ocke  F.  Hannum,  39  Miss.  423, 438;  no  unAt  person  can  be  legally 
entitled:  <i»/e*§4(/0. 

5  State  r.  Stlgall,  22  N.  J.  L.  286,  287.    See  WItte.  13  Com.  B.  680; 
ante,  $  400,  u.  7. 

6  English,  32  N.  J.  Eq.  738, 742.    Consult  ante,  §  400,  n.  7, 8, 
'  7  Bennett,  Deady,  299, 312.   Consult  Barber,  21  How.  582. 
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8  Anon.  55  Ala.  438, 431 ;  Cowls, 8  HI.  433, 438-440;  Helmes  «.  Francl»- 
CUM.  2  BlauU,  544, 563:  Corrie,  2  Bland,  4K8, 482, 5u0-^04;  a»te,  §  400,  n.  8. 
But  tinG  bliaw  V.  McHenry,  52  Iowa,  lb2, 185. 

9  Pititber,  4  D^saus.  Eq.  33, 44.    Consult  ante,  §§  179, 3t»3. 

10  Latham,  30  Gratt.  307, 331, 332.  See  Anon.  55  Ala.  428, 431 ;  Bryan. 
»  Ala.  51(>.5.'U,521;  Wand,  U  Cai.  512,  516:  Bennett.  43  COnn.  313, 3iil; 
Cuwld,  8  111.  4  i5, 43t>;  People  «. Merceiu,  8  Paige, 47,53.  Butsee  Wliipp, 
64  N.  H.  5o0,  582.  ^ 

U    Ha^^ord,  ip  Ala.  m*  1^.  564;  Cowls,  8  JU.  435,  440.     But  see 

Whipi>,  b4  JI.  U.  &«),  582. 

12  2  Blsh.  M.  &  D.  §  531;  bat  would  consider  In  awarding  alimony 
wlio  had  the  custody  of  the  children:  Greenhill.  I  Curt.£cc.4<)2,6  Eug. 
Ecc.  37(>;378;  Smith,  2  PhilUni.  152,  lEug.  Ecc.  220. 

13  20  <ft  21  Vict.  c.85,§  35;  22  &  23  Vict  c.  61,$  4;  lU.  R.  S.  1800,  n. 
42-i.  $  13,  n.  424,  $  18;  Iowa  B.  g.  ^880,  S§  222(S,  2229;  lid.  B.  C.  1878,  p.  481, 
S  13;  N.  J.  Rev.  1877,  p.  318: 

14  Po«<.  §§  4J4-407. 

15  Green,  5'2  Iowa,  403, 405. 

IH   See  Bennett,  Deady,  303,3001:  Baosfofd,  10  Ala.  561,563;  GorneUns, 

31  Ala.  479. 

17  Stacey,  29  L.  J.  Mat.  Cas.  63, 64 ;  ante,  §§  217  a.  366. 

18  Because  It  should  be  consulted :  Lefever,  6  Md.  473, 477 ;  mw/,  S  402; 
aiKl  It  Is  then  its  own  master:  ante,  §400;  and  ttie  proceeding  i3  in  rem 
a»re,  §  217 a;  iX^ra, n.  29. 

19  Boddy,  30  L.  J.  Mat.  Cas.  163;  Anthony,  30  L.  J.  Mat.  Cas.  208. 

30   Sullivan  v.  Learued,  49  Ind.  252,  253,  256,  257;  Welch,  33  Wis.  534, 

540;i>ojt^§403,n. 

21  Husband,  67  Ind.  583, 585;  Losk,  28  Mo.  91, 93.  See  Welch,  83  Wis. 
534,  MO;  Wilkinson  v.  DeuUi^,  80  I11.M2, 343. 

23  Symhigtpn,  L.  R.  2  H.  I4.  S.  415, 416, 429. 

^3  Hyde,  29  L.  J.  Mat.  Cas.  150 ;  Hewitt  v.  Long,  76  HI.  309, 4IO;  Camp- 
bell, 37 .Wis,  2Uti,  210 ;  auie»  S  400,  n.  4, 5. 

24  Malllnson,  L.  R.  1  P.  &  D.  221 ;  Boflss,  49  IO¥ra,  190, 101.  Eighteen: 

Wilkinson  v.  Demlug,80  lU.  342, 343. 

25  JEIyde,  29 L.  J.Mat.  Cas.  150;  ante,  §  400. 

26  Ryder,  2  Swab.  &  T.  225,237.  See  as  to  custody  |Mit<fesi<«  lite, 
Scoggins,  80  N.  C.  318, 320,322;  Green,  52  Iowa,  403, 405;  People  p.  Pauld- 
ing, 15  How.  Pr.  167, 168;  ante,  S  386.    But  see  Thewell.20  L.  T.  N.  S.  404. 

27  CampbeU,37Wis.206,211. 

28  Cowls,  8  111.  435, 436.    See  Cocke  v.  Hannom,  39  Miss.  423,437,4391 

29  Kline,  57  Iowa,  386;  Wakefield  v.  Ives,  35  Iowa,  238,240;  etnU,  §  317  a. 
Consult  iNX<,  i  403,  n.  18. 

§  402.   In  divoroQ  csme^,  to  wlxom  aivarded. — 

There  is  no  fixed  rule  goyerning  the  award  of  the  custody 
of  children  with  divorce.  ^  The  court,  looking  mainly  to 
the  interest  and  welfare  of  the  child,^  exercises  a  broad 
discretion,^  and  places  It  in  the  custody  of  the  person 
with  whom  it  will  be  happiest  and  best  cared  for.4  It  is 
a  matter  neither  of  legal  right  ^  nor  of  arbitrary  diacxe- 
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tion,*  but  of  the  intelligent  application  of  fairly  recog- 
nized principles  to  the  peculiar  circumstances  of  the  i)ar- 
ticular  case  J    The  natural  affections  of  a  child's  parents 
being  deemed  the  surest  safeguard  of  its  welfare,  ^  it  will 
rarely  be  taken  from  them  and  given  to  a  stranger, <>  oir 
even  a  relation,  ^<>  tfaou^li  this  may  be  done  in  a  clear 
case  of  uttfitneas,^^  and  is  considered  desirable  pendente 
lUe,^    The  main  difficnity  lies  in  deciding  between  the 
parents.    If  on6  of  them  is  plainly  unfit  to  be  custodian 
of  a  child  while  the  other  is  as  plainly  worthy,  the  ques- 
tion is  presented  in  its  simplest  aspect ;  so  a  court  will 
not  hesitate  to  remove  a  child  from  the  custody  of   a 
profligate  father  who  is  opehly  living  with  his  mistress.^ 
The  question  is  more  cdulplicated  when  both  parties  ar^ 
nearly  equally  ttuobjectionable  "  or  objectionable,  i*  or 
some  consideration,  such  as  the  material  needs  of  a  nurs^ 
ing  child,  is  set  off  against  some  fault  o^  life  or  character 
In  the  mother.  10    In  reaching  its  determination  the  court 
will  duly  weigh  thA  wishes  of  the  child,i7  its  tender  age, i« 
or  delicate  health  ^  requiring  a  mother's  care,  its  flex,-^ 
its  parents'  affection  for  it  respectively,^!  their  respective 
social  position, 22  moral  worth,28  pecuniary  ability,^*  and 
legal  riglitfl,26  and  any  mutual  understanding  or  agree- 
ment between  them.^c     The  party  in  whose  favor  the 
divorce  is  granted  is  usually  given  the  custody  of  tlie 
cbildren,27  especially  if  the  offense  be  cruelty  28  or  adul- 
tery .29    This  is  so  in  the  case  of  an  innocent  husband, 
because  he  has  done  nothing  to  forfeit  his  legal  rlghts,^^ 
and  his  wife  nothing  to  evoke  interference  on  her  behalf  ;3! 
in  the  case  of  an  innocent  Wife,  because  she  should  not  be 
compelled  to  complain  of  martial  wrongs  at  the  risk  of 
being  torn  from  the  society  of  her  children.^^    Still  this  is 
not  an  imperative  rule.»3     a  guilty   motlier  has  been 
allowed  the  custody  of  children,^*  as  where  the  offense 
was  cruelty  and  the  child  was  a  young  glrl,°»  and  wliere  the 
offense  was  adultery  committed  by  a  second  marriage 
while  the  first  husband  was  alive,  she  supposing  him 
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dead.'*  and  evan  in  a.  case  whare  tho  ofEsnse  was  habit- 
ual drunkennaaii.''  TIte  tendency  aeema  to  be  to  give  tlie 
yoDDger  chi!ilren*»  and  llie  girls**  to  the  motUer,  for  all 
tlie  cliildreD  are  not  necesaarily  awarded  to  tlie  same 
party." 

1    C<iIa.l3Iaw>.Ul,«4T:  Luak.n  Uo.  t],M;  Ahrentaldt,  HolT.  Cb. 


(,  S1» 


t   H««ltt(.L(nic,I«I1L3!«,li)T-«)«. 
I   Bpiatt,  1  Bmb.A  T-iltiSUi  jiqipa.D.l. 
t  Btatai.  Stlg^,  22  N.J.I,.  nS.W.    Coaaattam.KSa.na.X9. 
1   8eeE08U9b,llN.J.Ec|.IU,HI,»M,M:,  12N.  J.E4.TU.TU.741 
t    Wand,  ItCsl.elI.5U;HaDt.4areenB.2IG.2^;M<,  SIM. 
■    Jaclson,  B  0»e.  I(Q,  tot.    NgMuWIsconBln:  Uapkliis.IB  Wis.  1« 
N  3iCtat>n,llOreis.tln,4ia,«H:  itifra.a.}?,    Se«  McEmzle  *.  Stat 
K  Ind.  MT. 

t.  CSS.  21  i  Dwnall  0. 


Si  Coclie  t.  Haaanm,  S9 


ti  iei.  SB,  6J;  a 

la    noynton,  1  Bwat).  ft  T.  9M,  C»,9a9:  Bice,  21  Tei.  H.R. 

13  MllfiirU,  L,  E,  IP,  4  D.  ;1S,  71T;  Willi*™,  1  Desaua.  Eq.  IM,  in*; 
HelJen!lWi3,'29a,3M. ■       .        ! 

M    Spb  MrKlm.  12  R.  I.  (Si.  46t,  tUi  Ea^Ilh,  II  N.  J.  Eq.  M>,  Mfr- 

It   sec  Undser,  li  Ob.  «n,  Wi  J.  F,  0.  t.  M.  E.,  E  Rob.  (Li.)  lU. 

IS   See  Campbell,};  Wla.  !06,ij|;  Draper,  OS  111.  17.  VO. 

17  tiefeTer.eMa.«7J,177i  BthDsIi,  31  N.J.  £q.  Mi,  Mt.  12  N..I.  Eq. 
1»,741.7«BiBndBeeCaia.  (.  KBiumODd,  MrWk.r.i:  Cum.  >.  Haii^ 

to^Ka^na^ucS'  -  —  "- 


""  ""  per,  89  III.  IT.  21  i  Cols,  23  Iowa, 
Enjflati.MH.j.i^].  Jii,  7Mj  Sco 
(.  f.  ttQ. «»:  Camiiliel],  37  Wis.  £»  . 

li  People  >.  HumpbrerBi  M 


IB  DrmCT-Saril.  IT.  21!  Colo,  23  Iowa,  «»,  MJ:M€8W[Kfr.  MH 
Kliu.  li  R.  t.  fEi.4a:  CamiAie  ,  37  w  9.»ir2ll. 
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ila,Vli 


GcnTl9,Blll,«l,S.44nj  Hcshiui,a9 


!1  HiMntlv.Lone.Talll.  19t,(l!{  Col«,23Iaw>.U3,lH;  Hll1.49Ud. 
(S0,U8.U9.   See Uiunes, I- B. t P. & D. M3, tM. 

«lJ,ai(J:""!nninilr'.JI>iUHiLii.  Blutl.Sl.  i»ti  McBhin,  iti  Mlsa-Vls,  41?! 
Ddlley,  Wiitftil.  GI4,  tli!  Ueldeu.  7  Wis.  snil,  901. 

U  HrwIU«.Laiig.7ilHl.a'S,W3-411i  DunaU  c.  UnllUln,  e  Ind.  lU, 
IM;  euito<i.stl|[aU,I2N.  J.L.  JHSiHli. 

3i  tlmit, «  Greene, ilfl. 21^ SJti.  geeCole,2aiawm,<39,tl9:  Conn.sT 
luiL3»,US!  AdlHUhlDuviil,  In.llUj  anUiinn. 

SB  Hunt,*  Greene, 3I«, 221;  ClBna]cr,24  Ho.  i:s,  1791  Uook.  I  Barb. 
Cli.  *H>:  nod  Bee  Yonnj;  i,  Statr,  IS  Ind.  480:  RIclianlsan.  SJMe.  aiOi 
niruwanb  v.  Mi'luinltioii. »  lie.  lei;  CurttB,  S  Gr^.  AIS;  Com.  v. 
HBInnlouil.  I(  yick.  ni:  Com.  >.  nuHlHoa,  S  Mass.  373:  Dunuilner  v. 
Gwyune,  It  AUen,  270:  Snte  j.  B.iklfl'in.  9  H.  J.  ^.  iM;  SUta  r. 

•end.OBIcli.Eq.  V«i;  Ekuik,21Tex.6»);  orM,  Si  IM,  19J,  MNj. 

n  Sfiiilniricrii.  L.  It.  !  H.  L.  «<.  4]»,4aii  Seildon,  3  Snsb.  A  T.  M), 
MS:  n.vv".',  '^  ""Hi,.  ,(•  T.  ns;  Cooke,  1  Hirab.  A  T.  Mi:  Oovd,  1 
St-ai...\    I  '    .  '^'^.   I'.l  ^>v3i>.*T.4»,M;Hy<le.IltLj.^lU. 

Cn-^  I  !      <  :><.]IIS:  ValUce.UI..  jTVatOu-M; 

Gui>.!i  i.ilC:il.s4M1;BiiraB,e8IU.lMiOole.^ 

Inn.;  .  '.' L.,'.  ^j  tio. an, t6>.%  oiTdiiii:.  91  h£ 

317.    :i  '   '   :i>  Mhs.  4»,  lift:  Kc«.!4H.  J.  En.  in; 

Un-ni'     <    III-    '  ..    ,-:    i'«,  i<)7;  AlirenfeldC  Hoff.  Cli.<9r,  Hi; 

B,-.,;;|i,-.,.Li.'..  ^.  .1.,  j.L.i  i'..f,tmii, -WrigM,  «3I;  Carr,  IS  Gratt.  IBS; 

24   RnggBCe,  1  Svttb.  «  T.  438, 191,  4M;  Cocke  v.  Haaaum,  39  Mlw. 

79   Boril.  ISinb.*T.««3,Wli  cooker.  HaiiDuni.  W  Mls3.  421,  4»; 

M  8eeETeme1lHTS.9:!Md.U3,es.V9E«;snM,S4W. 

II  8eeCimpbell.37Wts.»n,3IO;  onle.SIM. 

33  Suggate,  1  Swab.  &T.  493, 49S;  Cocke  v.StumuiD,  39  Ulsa.  423.  Igg. 

33  UymlDgtOD,  L.  U.  i  U,  L.  H.  Hi,  tXt;  Anon.  U  Ala.  438,  431; 

U   Messenger,  MUo.  319, 337.348. 

3«   Lmk,29Mo.91,>3. 

n    Brandon,  14  Kao.H2.M4. 341. 


39   English.  31  N.  J.  Eq.  M3,  MS;  Cowls,  S  DL  43S.  4«);  cuee  ctted 
a,  B  m,  IW.  44*; 
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ivlll  not  be  taken  CDtirely  from  eitber  parent,  bat  the 
court  will  reserve  to  the  parent  not  tntruated  with  its 
cuBtody  the  light  of  access  to  it,  the  right  to  visit  it  at 
reaBOnable  or  stated  times  and  places ;  °  and  indeed  such 
parent  ha^  such  right  without  such  provision.'  After  a 
divorce  with  which  no  provision  for  the  custody  of  the 
child  is  made,  the  parents  may  determine  their  respect- 
ive rights  by  a  writ  of  habeai  corpti»,*or  by  proceeding 
In  equity,"  Bnt  if  the  court  in  granting  the  divorce  has 
awarded  the  custody  of  the  child,  the  decree  Is  subject  to 
amendment  >  and  appeal,'  but  otherwise  it  is  res  atf/vdi- 
cata,>  it  nullifies  the  rights  due  to  the  marriage,  and 
establishes  new  onea,°  and  it  cannot  be  collaterally  iiuea- 
tloned.^°  The  court  may  amend  its  decree  when  it  has 
reserved  this  power,"  and  when  this  power  is  given  by 
statute, I* but  not,  it  seems,  otherwise;""  still,  if  the  pro- 
ceedings are  in  equity,  the  court's  authority  certainly 
contimiea  over  the  child  as  a  ward  in  chancery.!'  Though 
the  court  may  exercise  a  large  discretiou,u  and  its  award 
will  rarely  be  disturbed.'"  an  appeal  will  lie,"  The  court 
may,  moreover,  order  the  child  to  be  kept  within  Its  ju- 
risdiction,'^  and  secure  this  by  requiring  bond  of  the  cus- 
todian," and  enforce  it  by  a  commitment  for  contempt,^ 
or  by  the  appointment  of  another  custodian.^i  And 
usually  it  is  improper  to  remove  a  child  from  the  juris- 
diction of  the  court  ^  but  this  IB  not  contempt  unless  In 
defiance  of  an  express  order  ^ 
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6  /n/'ra,  n.  11-13. 

7  /ii/'ra,  11. 15-17. 

8  HoUmau,  15  Ohio  St.  427, 434 ;  po$tp  S  425. 

9  Willclasou  V.  Doming,  80  HI.  342, 344;  po«r,  8  437. 

10  Bennett,  Deacly.  209,  305;  Shaw  v.  McHenry,  82  Iowa,  182.  185; 
Williams,  13  Iiid.  5i3;  Bailey  v.  Shroder,  34  Ind.  260;  Bulllvan  v. 
Learned,  4:)  Ind.  252, 25a;  Hoffman,  15  Omo  St.  427. 434;  post,  ii  417, 418, 
425, 42«. 

11  Solllvaa  r.  Learned,  49  Ind.  252,  253,  256,  257.  See  cases  in  next 
note. 

12  Bennett,  Deady,  299, 304 ;  Draper,  68  HI.  17, 21 :  Hewitt  v.  Long,  76 
HI.  399, 4u8;  Uui^er,  «8  111.  104,  167;  Darnall  v.  Mullikin,  8  Ind.  15J,  154; 
SiilUvau  V.  Learned, 4i)  lud.  252, 2d.'{.  255, 256:  Ryce,5:!  Ind.  (i4,u7;  Bogzs. 
4»  Iowa.  190, 1U2;  Hunt,  4  Greene,  216, 21i^;  Braiidou.  I4  Kan.  342, 34(i,  347: 
Uarvey  v.  Lane.  6i>  Me.  530. 538;  Chandler,  24  Mich.  IHU  178;  Englloh,  32 
H.  J.  m.  738,  748,  749;  Hoifman,  15  Ohio  St.  427,  434,  435;  Campl>eU,  37 
Wis.  206, 211, 212. 

13  Sullivan  r.  Learned,  49  Ind.  252, 253,  257.  But  see  Blarsh,  L.  B.  1 
P.  A  D.  437, 439;  Symington,  L.  B.  2  H.  L.  S.  415;  and  cases  in  note  12. 

14  Corrle,  2  Bland,  488. 492. 500-504 ;  ante,  SS  400. 401. 

15  Symington,  L.  B.  2  H.  L.  S.  215, 220;  ante,  S§  401, 402. 

16  Llndsey,  14  Ga.  657,650;  Damall  v.  MulllUn,  8  Ind.  152, 154;  Bran- 
don, 14  Kan.  342, 344, 346. 

17  Wand,  14  Cal.  512,  519;  English,  32  N.  J.  Eq.  738.  743;  Plttman,  8 
Oreg.  472, 474.    But  see  Price,  55 1^.  IT.  656.    Consult  ante,  SS  239, 240, 379. 

18  See  Boynton,  1  Swab.  &  T.  324, 325,  326:  Carter.  29  L.  J.  Mat.  Cas. 
167;  Portugal,  35  L.  J.  Mat.  Cas.  103,  1U4:  DeMannevlUe.  10  Yes.  52; 
State  V.  King,  1  Oa.  93;  Miner,  11  111.  43:  Hewitt  v.  Long.  76  IlL  399, 4u9, 
410,411;  Byce,5Jlnd.64,67;  People  v.  Wiildliig,  15  How.  Pr.  167,168; 
Deringer,  10  Phlla.  190, 191 ;  CampbeU,  37  Wis.  2%,  221, 222. 

19  People  9.  Paulding,  15  How.  Pr.  167,  168;  Deringer,  10  Phlla.  190, 
191. 

20  Campbell.  37  Wis.  206, 221, 222. 

21  Portugal,  35  L.  J.  Mat.  Cas.  103,  IM. 

22  Hewitt  V.  Long,  76  111.  899, 409, 411. 
2S    Campbell,  87  Wis.  206. 221, 222. 

Abticlb  n,— Support  of  Ghildbbn. 

S  404.  Who  Is  liable  for  support  generally. 

S  405.  How  support  is  enforced  generally. 

S  406.  In  divorce  cases,  how  provided  for. 

S  407.  In  divorce  cases,  effect  of  the  decree. 

§  404.  "Wlio  is  liable  for  support  generally.— Both 
parents  are  legally  and  morally  bound  to  supj^ort  tbeir 
helpless  oflFspringi  accordiDg  to  their  respective  abilities.^ 
The  husband  is  primarily  ^  bound,  because,  controlling  to 
Boine  extent  the  family  funds  and  wife's  property,  he  is 
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best  able,^  and  because  he  is  entitled  primarily  to  the 
custody  °  and  services  of  tlie  child.^  But  the  wife  is  also 
bound i*^  and  if  she  supports  the  child  she  cannot  make 
her  husband  reimburse  her.^  This  obligation  extends 
only  to  necessaries  ^  or  actual  needs,io  and  continues  only 
till  the  child  is  old  enough  to  take  care  of  itself  ^^ — onlj  so 
long  as  it  is  of  tender  years  i- — during  minority  at  most,^ 
not  after  full  age,i4  and  perhaps  only  so  long  as  the  party 
lias  the  custody  of  the  child,^^  unless  by  his  own  fault  de- 
prived thereof.i<*  This  law  may  be  modified  by  statutes.^^ 
If  the  parents  are  unable  to  or  do  not  support  a  child,  it 
is  bound  to  support  itself. ^^  The  duty  to  support  is  plain, 
the  enforcement  thereof  somewhat  diificult.i^ 

1  Finch,  22  Conn.  411,  415-417;  Harris.  5  Kan.  46,  50;  Pawling  «. 
Willsou,  13  Johns.  l»2,2aj;  Burrltt,  i.)  Barb.  124. 128. 

■  2  Finch,  22  Conn.  411, 41G.  See  Cox,  2-^  Iiul.  303, 305:  Deuham  r.  N»- 
tick,  16  Mass.  135, 140;  Tompkins,  18  N.  J.  £u.  303, 304;  Uurrltt,  29  Barb. 
124,  127;  Kane,  2  Barb.  Ch.^75, 377. 

3  Wellesley  V.  Duke,  1  Buss.  1,28;  Welch.  43  Conn.  342,  350:  Arm- 
Btrong,35Ill.  lOMU;  Cowlsi.8  111.  4J5,  442;  Plaster,  47  111.200,291.2^2; 
Hai'ris,5Kau.46,50,51;  Miller,  64  Me.  454;  Burrltt,  29  Barb.  124, 128, 131: 
Buckmlnster,  38  Vt.  248, 250;  CampbeU,  37  Wu.  206, 210. 

4  Finch,  22  Conn.  411,416. 

5  ^fl^f ,  §§  400, 402. 

'  6  Wellesley  v.  Duke,  1  Buss.  128:  Finch,  22  Conn.  411,  419;  Husband. 
67  Ind.  583, 584;  Burrltt,  2»  Barb.  124, 127, 130. 

7  Finch,  22  Conn.  411. 417 ;  Plaster,  47  111.  290, 291,292;  Harris,  5  Kan. 
46,50,51.  After  father's  death:  Denhain  v.  Natick,  10  M:iss.  135,  140; 
though  father's  liability  may  continue  after  bis  death:  Miller,  64  Me. 
484, 487;  when  father  Is  not  able:  Burrltt,  29  Barb.  124, 127. 

8  Finch,  22  Conn.  411, 418, 419;  Fltler,  33  Pa.  St.  50, 57. 

9  Ante,  §  180. 

10  1  Blackst.  Com.  449 ;  Winston  o.  Newcomer,  6  Ad.  &  E.  301 ;  Plaster. 

lU.  290, 233 ;  Cowls,  8  lU.  435, 442. 

1 1  Buckminster,  38  Vt.  248, 250. 

12  Plaster,  47  IlL  290, 291, 293, 294;  Fitch  v.  ComeU,  1  Sawy.  156, 169. 

13  Fitch,  1  Sawy.  156, 169;  Plaster,  47  lU.  290, 2»1 ;  Conn. 57  Ind. 323. 32$; 
Snover,  13  K.  J.  £q.  261, 263;  Buckminster.  38  Vt.  248. 250.  Till  sixteen 
(girl):  Bosrgs,  49  Iowa,  190, 191, 192;  tUl  eighteen  (girl):  Snover,  13  N.  J. 
£q.  261. 263. 

14  Chaffee,  15  Mich.  184, 190;  Amos, 4  N.J.  £q.  171, 172. 

15  See  Wellesley  v.  Duke,  2  Buss.  1, 28;  Finch. 22  Conn.  411,419:  Haa- 
baud,  67  Ind.  583, 584;  Burrltt,  29  Barb.  583, 584;  post,  S  407. 

16  Buckminster,  38  Vt.  248, 250, 252;  post,  §  407. 

_17    SeeStat.43Ellz.  Ch.2;  1  Blackst.  Com.  448;  2  Kent  Com.  172;  Reere 
pom.  Rel.  2.S3;  Schouler  Dom.  Bel.  320:  Finch,  22  Conn.  411, 416;  Har. 
^8t  5  Kan.  46, 50 ;  Beynolds  v.  8 weetzer,  15  Gray,  78, 81 ;  Burrltt,  29  Barb» 
4, 128. 
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18  2  Kent  Com.  101, 23^;  Macphers.  Inf.220;  Schouler  Dom.Bel.323: 
Watts  V.  Steele,  19  Alt.  iio^i;  Bsasley  v.  WatAOo,  41  Ala.  234;  Tompkliis, 
18  N.  J.  Eq.  3i){,  o04:  Kiiie, 2  Bail).  GIi.375,377;  Burke,  4  Sand.Cn.  332; 
Newport  v.  Cook,  2  AsIlji.  'Ul;  Godard  v,  Wagner,  2  Strol).  £q.  1. 

§  405.  Ho-vtr  obllgatdon  to  support  is  enforced 
generally. — A  third  person  other  than  the  wife  ^  ma;- 
Bue  a  father  at  law  for  necessaries  supplied  on  his  credit 
to  his  child  who  actually  needed  them.^  Some  courts 
hold  that  the  father's  natural  duty  to  support  the  child  is 
sufficient  to  establish  his  liability  ;S  others  say  that  he  is 
not  liable  unless  there  is  evidence  of  authority,  express 
or  implied,  to  the  child  to  pledge  his  credit.*  So  a  wife 
who  is  without  means  and  without  fault  may  pledge  her 
husband's  credit  for  necessaries  ^  for  children  who  are  in 
her  custody  through  his  fault  ^  or  his  consent,'^  but  not  if 
she  is  in  faalt,^  or  holds  the  children  without  fault  on  his 
part  and  against  his  wishes.®  So  by  civil  or  gtiasi  crim- 
inal proceedings  under  special  statutes  a  father  may  be 
made  to  support  his  children.^<>  So  in  divorce  cases  when 
alimony  is  awarded  the  wife,  the  amount  may  be  in- 
creased to  cover  the  expenses  of  the  children  whose  cus- 
tody she  obtains,!!  or  a  special  provision  may  be  made  for 
them.!2  Under  special  statutes  the  mother  too  may  be 
compelled  to  support  her  children.i^  And  after  divorce 
or  the  husband's  death,  there  seems  to  be  no  reason  why 
the  wife  should  not  be  equally  liable  for  necessaries  on 
the  ground  of  natural  obligation  or  of  agency."  So  in  di- 
vorce cases  support  may — ^though  this  is  very  unusual — 
be  provided  for  the  children  out  of  the  mother's  funds.  ^^ 
*When  a  child  is  not  supported  by  its  parents  it  may 
pledge  its  own  credit  for  necessaries,!^  or  a  court  of 
equity  may  make  it  an  allowance  out  of  its  own  estate  !? 

1  Finch,  22  Conn.  411,  419;  Fitler,  33  Fa.  St.  50,  57;  for  she  in  sup- 
porting the  child  simply  performs  a  duty :  ante,  S  404. 

2  Tomklas  Jl  N.  J.  Eg.  512,  517.  See  Cooper  v.  Martin,  4  East,  76, 
84;  Bazeley  v.  Forder,  L.  K.  3  Q.  B.  559. 564 ;  Owen  v.  White,  5  Port  435; 
Btanton  v.  Willson.  3  Day,  37;  Addison  v.  Bowie,  2  Bland,  606;  HUls* 
borough  V.  Deering,  4  N.  H.  86, 95;  Myers,  2  McCord,  214, 261. 
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5  Dennis «.  Clark,  2  Gosh.  347,  352;  Tan  Valklnburgh  v,  Watson,  IS 
Johns.  4d0;  Fowlkes  v.  Baker,  2d  Tex.  135, 137. 

4  Gordon  v.  Potter,  17  Vt.  348,  3d0,  351.  See  Bryan  v.  Jackton,  4 
Conn.  2 <8, 291;  Brown  9.  Deloach,  2S  Ga.  486,  490;  Biishnell  v.  Bishop, 
'.^ilil.  :^04,  20ci:  Deaue  v.  Aniiis,  14  Me.  26,  2i);  Thompson  v.  Dorsey,  4 
Ml.  Ch.  U  ),  151;  Thayer  v.  White,  12  Met.  343, 346;  Plotts  r.  Bosebury, 
2d  N.  J.  L.  146. 147, 148;  Van  Valklnburgh,  13  Johns.  480;  Swain  v.  Tyler, 
2.J  Vt.  »,  li. 

6  Bazeley  v.  Forder. L.  R.  3 Q.  B. 559*863, 664 ;  Beynoldfl v. Sweetser, 
15  Gray,  7c4, 80, 81;  Kimball  v.  Keyes,  11  Wend.  32, 34;  Walker  p.  I«ai2li* 
ton,  31  N.  II.  11 1. 115;  Gill  v.  Uead.  9  B.  1. 343,347| 

7  Ramney  v.  Keyes,  7  N.  H.  671, 680;  Gill  v.  Bead,  5  B.  L  343,  M7. 

8  Fitler,  33  Pa.  St.  50, 57. 

9  Hincock  V,  Merrick,  10  Onsh.  41,  42;  Beynolds  o.  Sweetzer,  IS 
Gray,  78, 80. 

10  See  2  Blsh.  M.  &  D.  S528;  2  Kent  Com.  190;  Saint  v.  Mendes,  1 
Rnym.  L<1.  699;  Stone,  3i  Conn.  142;  Mills  v.  Wyman,  3  Pick.  207.  212; 
bmith  V.  Lapeer,  34  Mich.  53;  East  o.  Card,  1 B;  L  409;  atUe,  §  404,  n.  17. 

11  ^R/e,  §375. 

12  PostA*06, 

13  Cases  supra,  n.  10;  ante,  S  404,  n.  17. 

14  See  Denham  r.  Natlck,  10  Blass.  135,  l40. 

15  Webster,  3  Swab.  &  T.  108;  Seatel,  4  Swab.  A  T.  230.  See  atUe^ 
(364,  n.  28. 

16  McMInn  v.  Blchmonds,  6  Yerg.  1 ;  2  Kent  Com.  239. 

17  Cases  cited  anUf  §  404,  n.  18. 

§  406.    In  divorce  cases,  how  provided  for.— In 

lixing  the  amount  of  alimony,  the  wife's  expenses  for  a 
child  intrusted  to  her  are  often  considered,^  but  alimony 
is  an  allowance  to  the  wife,^  it  is  not  affected  by  the 
death  of  the  child,'  and  does  not  affect  the  child's  right  to 
support.**  A  divorce  court  by  statute,^  and  perhaps,  if 
it  is  a  court  of  equity,<^  Nvithout  statute,^  may  in  granting^ 
a  divorce  provide  for  the  support  of  the  children  of  the 
parties  ;S  for  these  have  a  deep  interest  in  the  proceed* 
ings.9  The  amount  allowed  for  this  purpose  is  largely  a' 
matter  of  discretion,!^  but  should  be  in  proportion  to  the 
ability  of  the  parental  and  the  actual  needs  of  the  child. ^* 
The  award  may  be  in  gross  under  express  statute,^  but 
otherwise  only  in  the  shape  of  an  allowance,!*  to  be  in- 
creased or  diminished  ^  with  a  change  ^^  of  circumstances, 
and  to  continue  till  further  order, i^  during  the  child's 
writy  18  or  until  it  is  able  to  provide  for  itself."    No 
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award  will  be  made  unless  a  divorce  in  granted,^  except, 
perhaps,  when  the  custody  of  the  child  is  nevertheless 
disposed  of.^^  An  agreement  between  husband  and 
wife  for  the  child's  support  does  not  affect  the  statutory 
rights  of  the  child.22  In  Texas  the  court  may  award  the 
homestead  for  the  use  of  the  wife  and  child,28  but  in  Wis- 
consin not  a  part  of  the  husband's  farm.^^  The  court's 
decree  may  be  enforced  very  much  as  a  decree  for  ali- 
mony,26  for  example,  by  commitment  for  contempt.^s  By 
construction  of  statute  such  a  decree  may  be  passed  after 
the  final  decree  for  divorce,^^ 

1  Ante  A  ^5' 

2  Ante,  %  958. 

3  Semrow,  23  Minn.  214, 216. 

4  Plaster,  47  ni.  2S0, 293. 

5  See  Cal.  CIt.  Code,  1881,  S 139;  HI.  R.  S.  1880,  p.  424,  §18:  Ind.  R.  S. 
1881,  S  1046;  Mass.  P.  S.  1882,  S§  2»-32;  N.  Y.  Co.  Pro.  1882,  §§  1771. 1772. 

6  See  an^e,  §§  363, 401. 

7  Cowls,  8  HL  435, 436.    But  see  Fitch  v.  Cornell,  1  Sawy.  156, 165. 

8  Mllf ord,  L.  R.  1  P.  A  D.  715, 717 ;  Cranwell,  19  L.  T.  N.  S.  611 ;  Pres- 
cott,  18  L.  T.  N.  S.  35;  Fitch  v.  Cornell,  1  Sawy.  156,  165-168;  Wilson,  45 
Gal.  399. 403;  Plaster,  47  HI.  290. 291, 53  Ul.  445, 67  lU.  93;  Buck,  6U  111.  105, 
107;  Cowls,  8  111.  635, 436;  Husband,  67  Ind.  583,  585;  Conn,  57  Ind.  323, 
325;  Cox,  25  Ind.  303,  305;  Boggs,  43  Iowa,  190,  191,192;  KUne,  49  Iowa, 
886;  Hai*rls,  5  Kan.  46, 53;  Harvey  v.  Lane,  66  Me.  536,  538;  Call,  65  Me. 
407, 409, 410;  Buckmlnster,  38  Vt.  248, 250;  Monl,  80  Wis.  203, 204. 

9  Foster  v.  Redfield,  50  Vt.  285, 290 ;  antCf  §  327. 

10  Call,  65  Me.  407,  409.  See  Fitch  0.  Cornell,  1  Sawy.  I56,  165-168; 
Plaster,  42  111.  290, 293, 294;  Husband,  67  Ind.  583,  585.  It  is  not  impera- 
tive upon  the  court  to  make  any  award :  Conn,  57  Ind.  323, 325. 

11  Cox,  25  Ind.  303, 305;  ante,  §  404,  n.  2. 

12  Cowls,  8  HI.  435,  442;  Plaster,  47  HI.  290,  293;  Tompkins,  18  N.  J. 
'Bq.  803, 304;  antet  §  404,  n.  10. 

13  Call,  65  Me.  407. 409.    See  ante,  %SJ4. 

14  Fitch  V.  Cornell,  1  Sawy.  156, 170.    See  ante,  §  374. 

15  Wilson,  45  Cal.  399, 403;  Plaster,  47  HI.  290, 294:  Harvey  v.  Lane,  66 
Ve.  636, 538;  CaU,  65  Me.  407, 409 ;  Buckmlnster,  38  Vt.  248,250;  ante,  §  376. 

16  See  Chandler,24  Mich.  176, 178;  ante,  S  376. 

17  Plaster,  45  HI.  290,291.  And  when  the  decree  is  till  further  order, 
the  allowance  may  run  on  and  be  payable  after  the  husband's  death: 
HUler,  64  Me.  484, 487. 

18  Fitch  V.  Cornell,  1  Sawy.  156, 169;  ante,  §  404. 

19  Buckmlnster,  38  Vt.  248, 250;  ante,  S  404. 

20  Fitch  V.  Cornell,  1  Sawy.  156, 165, 167. 

21  Ante,  %  401. 

22  Wilson,  45  Gal.  389,408,  405;  Courtwxight,  40  Mich.  e38»635.    Bnt 

M.  &  D.-d4. 
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anagreementmay  give  the  court  authority  to  make  an  order:  Bock* 
no  lU.  105, 241, 242, 243. 

23  Tlemann,  84  Tex.  522, 62S, 

24  Monl,  30  Wis.  203, 204. 
26   Ante,%^B, 

26  Buck,  60  111.  105, 107, 241, 243. 

27  Wilson,  45  CaL  399, 403 ;  Harvey  v.  yme,  66  Me.  6S6»  5S8. 

§  407.   In  divorce  oases,  effect  of  the  decree. — A 

decree  of  divorce  awarding  the  custody  of  the  children, ^ 
and  making  some  provision  for  their  support,^  creates 
new  rights  and  obligations  in  place  of  those  existing  be- 
fore.s  But  a  decree  of  divorce  alone,  while  it  dissolves 
the  marriage  status,*  and  releases  the  mutual  obligations 
of  husband  and  wife,^does  not  affect  the  relation  of  parent 
and  child.^  After  such  a  decree  the  respective  obligations 
of  the  parents  to  support  their  children  continue  as  be- 
f ore,'^  save  that  the  mother,  being  freed  from  the  disabili- 
ties of  coverture,  is  bound  to  the  same  extent  as  the 
father.  8  If,  therefore,  she  does  not  desire  to  support  a 
child,  she  should  not  accept  its  custody,^  or  should  apply 
for  a  provision  for  its  support  past  and  future,^^  at  the 
time  its  custody  is  awarded  her  "  or  afterwards ;  ^  for  if 
she  supports  the  child  herself  she  cannot  sue  her  husband 
at  law  for  the  expense  thereof  ,i^  and  it  is  doubtful  whether 
even  in  equity  she  can  make  him  contribute  thereto,  ^'^ 
though  this  has  been  done  by  the  help  of  a  statute.  ^^ 
So  the  right  of  a  third  person  to  sue  a  father  or  mother 
for  necessaries  supplied  to  a  child  ^^  seems  unaffected  by 
a  decree  of  divorce  which  does  not  provide  for  the  child's 
support.!*^  If  the  liability  for  necessaries  is  based  on  an 
agency  implied  in  law  from  the  relation  of  parent  and 
child,i8  it  cannot  be  affected  by  a  decree  which  leaves 
that  relation  intact;^  and  certainly  a  parent  should  not 
be  relieved  of  this  liability  because  guilty  of  a  cause  for 
divorce.^  If  this  liability  is,  on  the  other  hand,  codeter- 
minate  with  the  right  to  the  child's  services  and  control.^i 
and  is  based  simply  on  an  agency  in  f  act,^  it  would  seem 
to  cease  when  a  parent  loses  the  custody  of  the  child.^i 


CUSTODY  Ain>  BUPPOBT  OF  CHILDBBN.  §  fP7 

1   Ante,  %  402, 

3  See  Ck>cke  v.  Hannnm,  38  Miss.  423, 439;  ante,  S  403;  cases  infra. 

4  Ante,ii  217, 217  a ;  post,  §§  427,  e^  seq. 

5  Plaster,  47  IlL  290, 292;  post,  SS  427,  et  seg. 

6  Welcb,  43  Conn.  342, 350;  McCarthys.  Hlmnan,  3ft  Conn.  538, 841: 
Finch, 22  Conn.  411, 417, 422:  Stanton  v.  willson,  3  Day,  37,  M:  Cowls,  8 
111.435,442;  Conn,  57  Ind.  323, 325;  Backmlnster,  38  VL  248,  250;  post, 
S437. 

7  McCarthy  v.  Hlnman,  35  Conn.  538, 541 ;  Conn,  57  Ind.  323, 325;  cases 
last  cited,  ante,  §  404. 

8  Finch,  22  Conn.  411, 416, 417. 

9  See  BiuTitt,  29  Barb.  124, 129, 131. 

10  Plaster,  47  lU.  290, 293.  * 

11  Husband,  67  Ind.  583, 585^'S88;  Bnrrltt,  29  Barb.  124,  129-131;  ante, 
S406. 

12  WOson,  45  Cal.  399, 403 ;  Cowls.  8  HI.  435. 442 ;  Plaster,  47  HI.  290, 293 ; 
Harvey  v.  Lane,  66  Me.  536, 538;  Burritt,2JBarb.  124, 129;  Backmlnster, 
38  Vt.  248, 250, 252;  ante,  $  406. 

13  Finch,  22  Conn.  411, 417,  319;  Plaster.  47  HI.  290,  293;  Husband,  67 
Ind.  583, 584;  Bori-itt,  29  Barb.  124, 131 ;  Fitler,  33  Pa.  St.  50, 57;  contra: 
8tanton  v  WlUsou,  3  Day,  37, 56;  ante,  S  405. 

14  See  Finch,  22  Conn.  41 1, 417, 421, 424 ;  cases  last  cited. 

19  Welch,  43  Conn.  342,  350,  a  claim  in  the  probate  court  after  the 
husband's  death.    ^ 

16  ^n^0,§4O5. 

17  See  Conn,  57  Ind.  323, 325;  and  cases  cited  supr<h  n.  6. 

18  Fowlkes  V,  Baker,  29  Tex.  135, 137, 138;  cmte,  S  405. 

19  See  supra,  n.  6. 

20  Plaster,  47  HI.  290, 292. 

21  Husband,  57  Ind.  583, 534 ;  ante,  §  404,  n.  15, 16. 

22  Bnshnell  v.  Bishop,  28  HI.  204, 208;  ante,  S  405. 

23  Hosband,  57  Ind.  583,  584;  Hancock  v.  Menick,  10  Gush,  il,  42; 
Bnrrltt.  29  Barb.  124. 130. 
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CHAPTER  XL* 

THE  DBCBBB. 
ABT.  I.    FOBK  OF  THB  DBOBEB*  SS  MMUL 

U.  CoiroLUBiyxHiws  of  the  Dxobxb*  SS417-4at. 

Article  I.—Fobm  of  the  Dbcsbs. 

S  408.  Kinds  of  decrees. 

S  409.  WLat  the  decree  should  contain. 

§410..  Decree  dtomiasfng  complaint. 

S411.  Decree  nm. 

S  412.  Decree  of  nullltgr  of  mairlaga. 

S  413.  Decree  of  divorce  a  vinculo  matrim&nii. 

S  414.  D£cree  of  divorce  a  mensa  et  thoro. 

S  415.  Decree,  with  prohibition  against  remarriage 

S  416.  Decree,  wltb  other  relief. 

§  408.  Kind*  of  d^cre^s.— A  diTorce  suit  may  be 
terminated  by  a  decree  dismissing  tbe  bill  of  complaint  ;^ 
or  declaring  the  alleged  marriage  null ;  ^  or  dissolving 
the  bonds  of  marriage  absolutely  as  to  both  parties,'  or 
with  a  prohibition  against  marriage  as  to  the  guilty 
party  ;  *  or  separating  tbe  parties  from  bed  and  board.^ 
Or  the  decree  may  be  nisi,^  and  may  need  to  be  made 
absolute  by  tbe  court '  or  the  legislature.  ^  The  decree 
may  also  provide  for  alimony,^  counsel  fees,i*  and  costs," 
for  the  custody  12  and  support  i^  of  children;  for  the  divi- 
sion of  the  property  of  the  parties,  i*  or  the  forfeiture  of 
their  rights;  i*  for  the  restoration  to  the  wife  of  her 
estate,  1^  and  for  a  settlement  on  a  child.^^ 

1  See  Freeman,  Judgements,  §  17 ;  pott,  S  410. 

2  Cage  V.  Acton,  1  Baym.  Ld.  015,  521;  ante»  S§  141,  147;  pott,  SS412. 
429. 

3  Milthnore,  40  Pa.  St.  151, 156;  ante,  §  199;  pott,  SS  41S,  430. 

4  Gamer,  56  Md.  127, 129;  ante,  S  200;  pott,  SS  415. 432. 

5  Younger  r.  Naylor.  1  Hill  £q.  SSS;  ante,  S  200;  pott,  SS414, 431. 

^^  6    See  Noble.  L.  R.  1  P.  A  D.  691,  38  L.  J.  ICat.  Cas.  52;  Moors,  121 
jfass.  23J:  post,  SS411, 4i8. 

7  Norman  v.  ViUars,  L.  B.  2  Ex.  Div.  359;  pott,  SS  411, 42& 
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8  Smitli*  34  Ala.  455,  MS. 

9  Ante,  SS  35&-397 ;  post,  §§  416, 427, 433. 

10  Ante,  SS  389,  3:;5, 398;  post,  SS  416, 427. 

11  Ante,  §§  398,  399;  post,  §§  416, 427. 

12  ^n/e,SS402,403;iN>«^§§416,437. 

13  AnU,  SS  406, 407 ;  post,  SS  416, 427. 

14  Ante,  S  386;  post.  Si  416, 427. 

1ft   Backer  v.  Cobb,  36  N.  U.  344, 348;  pott,  SS  416»  137. 

16  Ante,  S  397 ;  post,  SS  416, 427, 433. 

17  Dascher  r.  Blackistou,  7  Orag.  408;  mnt$t  S 407;  pott, SS416, I27. 

§  409.  Wliat  the  decree  should  cantedn^—The  de- 
cree shoald  state  specifically  the  kind  of  dirorce  granted ;  ^ 
thus,  in  a  case  where  either  an  absolute  or  a  limited  di- 
vorce could  be  granted,  the  word  *' divorce"  without 
qualification  means  absolute  divorce.^  The  decree  shoald 
state  all  such  relief  as  is  dependent  on  the  action  of  the 
court;  8  thus,  where  the  statute  provides  that  the  court 
shall  decree  an  innocent  wife  one-third  of  her  husband^ 
estate,  if  the  decree  of  the  court  makes  no^uch  provision, 
the  wife  gets  no  title  ;^  so  elsewhere,  the  husband's  rights 
in  Ills  wife's  lands  continue  after  divorce  unless  destroyed 
by  the  decree.^  It  should  also  state  the  grounds  upon 
which  the  divorce  is  granted  or  refused;  >  thus,  it  shoald 
state  whether  it  is  refused  because  the  charge — as  adnl- 
tery^is  not  proved,  or  because  a  defense — as  eonnivance 
— ^is  established. 7  It  should  not  state  the  effects  of  the 
decree  which  are  due  to  the  law;  ^  thus,  it  should  not  state 
that  the  party  cannot  marry  again,  when  such  disability 
is  dae  solely  to  the  law,  and  is  independent  of  the  de- 
cree.^ Kor  should  it  make  unauthorized  provisions  ;M 
thus, -without  statute,  it  should  not  prohibit  maTriage,^! 
or  order  the  wife  to  pay  her  husband  money  ,12  or  to  repay 
loans,^*  or  award  a  gross  sum  in  lieu  of  dower."  With 
the  pleadings,  it  should  make  a  complete  record.^  Some- 
times this  matter  is  governed  by  statute. ^^  When  the 
decree  makes  unauthoriseed  or  superfluous  provisions, 
tbeae  may  be  stricken  out  on  motion;  ^^  so  when  it  makes 
«  mistake  in  stating  facts,  this  may  be  corrected.  ^^    The 
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decree  should  be  dated  the  day  of  its  passage,  except  in 
certain  unusual  cases,  when  nunc  pro  tunc  judgments 
may  be  entered.^^ 

1  Ante,  S§  199, 200;  po9t»  SS  412-414 

2  MiUer,33Cal.353»355.    Ck>iiSultStateo.Fk7»4Mo.  120, 141. 

3  See  Gleason  v.  Emerson,  51 N.  H.  405, 406:  Barnford,  4  Oreg.  30,  M» 
15;  Porter,  27  Gratt  599, 601, 607;  2  Blsh.  M.  A  D.  S  745;  post,  S  4^. 

4  Barnford,  4  Oreg.  80, 35. 

5 '  Barker  v.  Cohb,  88  N.  H.  844, 848. 

6  Oipps,  32  L.  J.  Mat.  Cas.  179, 18U. 

7  Gipps,  32  L.  J.  Mat.  Cas.  179, 180. 

8  Consult  2  Blsh.  M.&D.§§  745-747;  iHM^S  427. 

9  2  Bish.  M.  A  D.  §  745;  criticising  Greaves,  2  Paige,  G2, 63. 

10  Hoffman,  55  Barb.  269;  cases  in/ra,  n.  11-14. 

11  Barber,  16  Cal.  878. 

12  Hardy  V.  Kirtland,  84  Ind.  865, 867. 

13  Oliver,  5  Ala.  75. 

14  Grain  v.  Cavana,  36  Barb.  410;  ante,  S  380. 

15  2  Bish.  M.  A  D.  SS  746,  747.   Proofs  need  not  appear:  Hawes,  88 
ZU.  286, 289. 

16  Schmidt,  26  Mo.  235, 236;  PoUoclc,  71 N.  Y.  137, 140. 

17  Hardy  v.  Kirtland,  34  lud.  365. 367. 

18  Skeats,  35  L.  J.  Mat.  Cas.  47;  Adams,  51  N.  H.  888, 397. 

19  Ambler,  33  L.  J.  Mat.  Cas.  6;  Mead,  1  Mo.  App.  245,  254;  Master, 
58  Mo.  326, 827;  Webber,  83  N.  C.  280;  ante,  SS  226, 32». 

§  410.    Decree  dismlBBing  complaint  —If  the  com- 
plainant does  not  appear  when  the  case  is  ready,^  or  if  lie 
abandons  his  suit,^  or  if  the  parties  return  to  cohabitation^* 
or  both  desire  to  terminate  the  case,4  or  if  a  valid  defense 
has  been  established,^  or  if  there  has  been  a  verdict  for 
the  respondent  and  the  time  for  asking  a  new  trial  has 
elapsed,^  the  court  may  dismiss  the  bill  of  complaint. 
But  not  on  behalf  of  the  complainant  if  a  cross-bill  lias 
been  filed.'^    The  dismissal  may  be  made  ''  without  pre- 
judice "  when  the  merits  have  not  been  determined,  ^  but 
not|  it  seems,  otherwise.^  Unless  made  without  prejudice, 
it  generally  bars  another  action  for  the  same  cause.^^ 
After  some  discussion,  the  following  was  deemed  a  proper 
form:    *'The  judge  ordinary,  having  deliberated,  was  of 
opinion  that  Helen  Etough  Gipps,  the  respondent,  had 
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committed  adultery  with  William  Went  worth  Fitzwilliam 
Hume,  but  that  Augustus  Pemberton  Gipps,  the  petition- 
er, had  connived  at  such  adultery,  whereupon  the  judge 
ordinary  dismissed  the  petition  filed  by  said  A.  P.  G. 
praying  for  a  dissolution  of  marriage  with  the  said  H.  E. 
G."  11 

1  Desmarest,  31  L.  J.  Mat.  Cas.  34;  Bound,  20  L.  T.  N.  S.  87. 

2  Symous,  31  L.  J.  Mat.  Cas.  84, 2  Swab.  &  T.  435. 

3  Cooper,  33  L.  J.  Mat.  Cas.  71,3  Swab.  &  T.  392.  See  Lewis,  30  L.  J. 
Mat.  Cas.  1>.9, 2  Swab.  &  T,  3^4;  ante,  ^§  308, 311, 334. 

4  Seddou,  31L.  J.  Mat.  Cas.  31;  Ryder,  30  L.  J.  Mat.  Cas.  164;  ante, 
S22(>. 

5  Olpps,  32  L.  J.  Mat.  Cas.  179, 181. 

6  Hill,  30  L.  J.  Mat.  Cas.  198, 2  Swab.  &  T.  575;  Hitchcock,  30  L.  J. 
Mat.  Cas.  198,  2  Swab.  &  T.  513;  Potts,  32  L.  J.  Mat.  Cas.  32;  compare 
Follack,  lb  Week.  B.  1130. 

7  ScUra,  L.  B.  1  P.  A  D.  466;  Clapham,  17  L.  T.  N.  S.  554;  antt,  S  243. 

8  Brown,  37  N.  H.  536, 533;  Edwards,  30  Ala.  394, 395. 

9  Ashmead,  23  Kan.  262, 263. 

10  Po</.S425. 

11  Gipps.  32  L.  J.  Mat  Cas.  179, 181. 

§  411.  Decree  nisL — In  some  States  tne  court  does 
not  after  hearing  immediately  divorce  the  parties,  but 
passes  a  decree  nisi,^  and  which  is  to  be  made  absolute 
only  if  after  a  certain  time  ^  no  cause  to  the  contrary  is 
shown.*  If  any  cause  is  shown,  whether  by  the  defend- 
ant^ or  the  representative  of  the  State ,^  the  matter  is 
heard,  and  the  decree  nisi  may  be  reversed  ^  and  the  com- 
plaint dismissed,'^  or,  on  the  application  of  tlie  innocent 
party,^  made  absolute.^  Until  the  decree  is  made  abso- 
lute the  marriage  remains  in  full  force. i<> 

1  Stoate.  32  L.  J.  Mat.  Cas.  120;  Boulton.  31  L.  J.  Mat.  Cas.  115; 
Hoors,  121  Mass.  233;  post,  §  428. 

2  Walton,  L.  B.  1  P.  &  D.  227, 35  L.  J.  Mat.  Cas.  95. 

8  Masters,  34  L.  J.  Mat.  Cas.  7 :  Harding,  34  L.  J.  Mat.  Cas.  9. 

4  Boulton,  2  Swab.  &  T.  638;  Whitmore,  35  L.  J.  Mat.  Cas.  62. 

6  Hulsey,  41  L.  J.  Mat.  Cas.  19.  L.  B.  2  P.  &  P.  357. 

6  Hulsey,  41 L.  J.  Mat.  Cas.  19. 

7  Bavenscrof  t,  L.  B.  2  P.  &  D.  376, 41  L.  J.  Mat.  Cas.  28. 

8  Ansey,  L.  B.  1  P.  &  D.  56, 45  L.  J.  Mat.  Cas.  56. 

9  Boddy,  30  L.  J.  Mat.  Cas.  S5;  Fowler,  31  L.  J.  Mat.  Cas.  31 ;  Deifr 
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big,  L.  B.  1  p.  D.  531;  Cox, 2  SwaU  A  T.  806;  Alexandre,  L.  B. 2P.  ft 
D.164. 

10   Noble,  L.  B.  1  P.  A  D.  «1» »  Z..  J.  MM.  Gaa.  62;  post,  S  428. 

§  412.    Decree  of  nnllity  of  marriage.— When  the 

divorce,  so  called,^  is  granted  for  a  caase  ^  which  affects 
the  original  validity  ^  of  the  marriage,  the  decree  is  prop- 
erly one  of  nullity.*  The  following  form  is  deemed 
proper,  the  cause  being  insanity  existing  at  the  time  of 
marriage :  **  Therefore  the  court  doth  hereby  pronounce, 
decree,  and  declare- thiit  the -said  pretended  marriage  so 
had  and  solemnized  between  the  said  W.  H.  M.  and  the 
said  M.  B.  P.,  otherwise  called  M.  B.  M.,  was  and  is 
wholly  and  absolutely  null  and  void  to  all  intents  and 
purposes  whatsoever,  and  the  court  doth  hereby  further 
pronounce,  decree,  and  declare' that  the  said  W.  H.  M.  was 
and  is  free  from  all  bond  of  marriage  with  the  said  M.  B. 
P.,  otherwise  called  M.  B.  M."  *  Such  a  decree  does  not 
dissolve  a  marriage,  but  d^dves  no  marriage  ever  ex- 
isted.« 

1  Aftte,  SS  61*  67, 68, 123, 1»,  1<3,  MB,  1»^  186,  290,  231,  233-237, 969, 408 ; 
post,  §  429. 

2  Ante,  §S  140, 145, 230, 231, 233-237. 

3  One  of  the  essentials  of  tt  valid  marriage  heiiig  wanting:  tmU, 
SS46.46. 

4  Ante,  H 122, 123  a,  133, 141, 143, 147;  citations  Mupra,  n.  1. 

5  2  Bish.  M.  A  D.  S  778. 

6  AnU,  S§  141, 147;  pott,  S  429. 

§  413.  Decree  of  divorce  a  viBCulo  matrimonii 
— When  the  court  grants  a  divorce  dissolving  absolutely 
the  mutual  rights  and  obligations  of  the  husband  and 
wife,i  the  decree  is  known  as  a  decree  of  divorce  from  the 
marriage  bond,  or  a  vinculo  matrimoniL^  Such  forms  as 
the  following  are  proper:  *'It  is  therefore  decreed  by  the 
court  that  the  bonds  of  matrimony  heretofore  entered 
into  between  the  said  S.  B.  and  th«  said  D.  K.  be  and 
hereby  are  dissolved,  of  which  all  pers(ms  interested  are 
to  take  notice  and  govern  themselves  accordingly."* 
"It  is  therefore  ordered,  adjudged,  and  decreed  that  tlie 
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bonds  of  matrimony  existing  between-  tbe  complainant 

and  the  defendant  be  dissolved,  annulled,,  and  for  naught 

held,  and  that  the  complainant  be  restoved  to  all  the 

rights  of  Ai/enh^-a^le.*'  ^ 

1    See  Forrest,  3  Bosw,  661 ;  People  v.  Hovey,  5  Barb.  117, 118, 119} 
ante, «  164;  post,  §S  43U»  4aS,€l40gr.. 

3  2  Blsh.  M.  &  D.  S  777. 

4  Hackney,  9  Huinpl).  490.    See  also  Bo\. 'man,  64  UI.  75, 77. 

§  414.  Decree-  of  divorce  a*  monsa  et  tboro.— 
"When  the  court  grants  a  diwrce  which  does  not  abso- 
lutely destroy  the  relation. of  huabandaad  wife  between 
the  parties,  but  provides  for  their  living  apart,^  the  decree 
is  known  as  a  legal  separation,^  or  a  decree  of  divorce 
from  bed  and  board,  or  a  mensa  et  thorofi  The  following 
form  is  proper:  **It  is  thereupon  ordered*,  etc.,  that  the 
plaintiff  and  defendant  be  separated  from  bed  and  board 
f  oreTer;  provided,  however,  that  the  parties  may  at  any 
time  hereafter,  by  their  joint  and  mutually  free,  volun- 
tary act,  apply  to  tbe  court  f6r  leave  to  be  discharged 
from  this  decretal  order."  ^'  After  such  a  decree,  the  par- 
ties still  remain  husband  and  wife.^ 

1  Hokamp  v.  Hagaman.  36  Md.  5U»  517. 

2  Tomkins,  1  Swab.  So,  T.  168;  mie,  §  200. 

3  Krone  v.  Linville,  31  Md.  18S»  145;  State  v.  Fry,  4  J&fi^  130,  141: 
ante.  S  200:  j>osMi  431. 

4  Barrere,  4  Johns.  Ch.  187- 
6    Pox/,  §S  431, 433«  e<  4egr. 

§  415.  Decree,  'vritlit  |M:obibitioix  against  rexnar- 
T^sugp. — ^When  the  court  is  so  authorized  by  statute,^  it 
may,  in  granting  an  absolute  divorce,^  prohibit  the  guilty 
party  from  marrying  again  during  the  other  party's  life- 
tiiDa;^  but  it  would  be  improper  for  it  to  enter  such  a 
decree-  against  a  party  who  had  not  appeared  or  been 
a^Btually  summoned.^  So  it  should  not  enter  such  a  pro- 
hibition with  a  divorce  a  mensa  et  thoro,^  or  when  the 
party  is  prohibited  by  statute,^  because  this  is  unneoes* 
•aryJ 
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1  Barber,  16  Gal.  378. 

2  ^^e,  S§  199, 413. 

3  EUlott,  33  Md.  357, 861 ;  ante,  S  200. 

4  Gamer,  56  Md.  127, 128;  ante,  S  217  a. 

5  Though  something  of  this  kind  was  done  in  Barrere,  4  Johns.  Ch. 
187,  and  seems  usual. 

6  As  in  New  York :  Van  Yoorhis  v.  Brintnall,  86  K.  Y.  IS;  ante,  S  200. 

7  Ante,  $  409.  As  to  effect  of  such  decree,  see  ante,  §§  116, 117  a; 
post,  §S  432, 434. 

§  416.  Decree,  -with,  other  relief.— When  the  court 
in  its  decree  of  divorce  makes  provisions  for  alimony.^ 
custody  of  children,^  etc.,^  it  should  also  provide  for  the 
amendment'*  and  execution  ^  of  the  decree. 

1  ^n/e.  §§  358-397, 40& 

2  ^n/e,  §§  40(M07. 408. 

3  ^nfe,  S§  327, 832,  333, 408. 

4  See  Barrere,  4  Johns.  Ch.  187;  ante,  SS  376. 402, 406. 

5  See  Blchmond,  2  N.  J.  Eq.  90, 91;  ant^,  S§  377, 378. 

Abt.  IL— Conclusiveness  of  the  Dbcrbb. 

S  417.  Conclusiveness  of  decree,  generally. 

S  418.  Void  and  voidable  decrees. 

S  419.  Void  decrees— how  so  determined. 

S  420.  Voidable  decrees— avoided  by  what  court. 

S  421.  Voidable  decrees— avoided  on  whose  applicati<m. 

S  422.  Voidable  decrees— avoided  for  what  causes. 

S  423.  Voidable  decrees-ravolded  in  what  circumstances. 

S  4:24.  Voidable  decrees— effect  of  avoidance. 

S  425.  Decree,  res  a^^udieata  as  to  parties. 

S  426.  Decree,  res  adjadicata  as  to  third  parties. 

§  417.  Conclusiveness  of  decree,  generally.— After 
the  final  decree  of  divorce  has  been  entered  in  proper 
f  orm,i  and  the  right  of  appeal  ^  has  been  lost  or  exhausted, 
its  determination,  if  it  is  valid,  is  conclusive  upon  the 
parties,^  and  to  a  certain  extent  upon  third  parties;^  but 
though  a  formal  decree  is  prima  facis  valid,^  it  may  be 
shown  to  be  void)<}  and  be  of  no  effect,^  or  to  be  voidable,* 
ftnd  be  set  aside.  ^ 

1    ^n/e,  SS  408-416. 
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2  Consult  street,  2  Add.  Ec.  B.  1, 2  Eng.  Ecc.  195,  196;  Hanberry,  29 
Ala.  719;  Simpson,  25  Ark.  487 ;  Jeans,  3  Har.  (Del.)  13(j;  Underwood,  12 
Fla.  434;  Bergen,  22  111.  187;  Stephens,  61  lud.  642;  Buby,  2J  Ind.  174; 
Sherwood,  44  Iowa,  192;  Meyar,  3  Met.  (Ky.)  2j8;  Fence,  ti  Aion.  li.  4.)u; 
Stllpheuj  68  Me.  508;  Jones,  18  Me.  303;  Shaw,  9  MJch.  1()4;  Fulton,  3i> 
Miss.  617;  Stf'Vensou,'29  Mo.  95;  Hofmlre,7  l'alge,()0;  Sheafe,  2^)  N.  U. 
2()9;  Tappan,  6  Ohio  St.  64 :  Pittman, 8  Oreg.  472;  UOfEman,  30  Fa.  St.  417 ; 
ante,  »$  24ti,  329, 379, 385, 391, 403. 

3  Greene,  2  Gray,  361, 363;  postf  §  425. 

4  Ctouraud,  8  Bedf.  262, 266;  po»t,  S  426. 

5  Bowman,  64  HI.  75, 79;  Ayers  v.  Harshman,  66  Ind..  291,  295;  Klr- 
rigan,  15  N.  J.  £q.  146,  149,  16i».  Consult  Seely  v.  Keid,  3  Greene,  374; 
State  v.  Armlngton,  25  Minn.  29.  But  see  Com.  v.  Blood,  97  Mass.  538, 
240;  anfe,il30. 

6  Miltimore,  40  Pa.  St.  151, 155;  post,  S§  418, 419. 

7  Post,^i\9. 

8  Adams,  61 N.  H.  888, 397, 398 ;  post,  §S  418, 420-424. 

9  i'o«^§S  420-424. 

§  418.  Void  and  voidable  decrees.— A  void  decree 
of  divorce  is  one  that  is  of  no  effect,  and  the  invalidity  of 
which  may  be  made  to  appear  in  any  proceeding  between 
any  parties  ;i  a  voidable  decree  is  one  the  validity  of 
which  cannot  be  questioned  collaterally,  but  only  in  a 
special  proceeding  before  the  proper  court,  instituted  by 
the  proper  party  for  the  purpose  of  having  it  avoided.^ 
A  decree  passed  by  a  court  which  has  no  right  to  pass  it 
is  void,8  but  a  decree  passed  by  a  court  which  has  the 
right  to  pass  it  but  has  exercised  the  right  irregularly ,4 
or  because  it  has  been  imposed  upon,^  is  voidable.  Thus, 
a  decree  passed  by  a  court  which  has  jurisdiction  ^  over 
the  parties  and  subject-matter  is  voidable  at  most,^  but 
if  the  court  has  not  such  jurisdiction,  it  is  a  usurpation 
for  it  to  pass  the  decree,  and  the  decree  is  void  ^ — is  but  a 
form  and  similitude,  and  has  no  substance,  force,  or 
authority.^  A  decree  passed  without  any  notice  lo  to  the 
defendant  is  void,ii  but  only  voidable  if  passed  after  an 
irregular  notice.i^  The  jurisdiction  being  unquestioned, 
parties  cannot  collaterally  impeach  a  decree  for  fraud  or 
oollusion,!^  though  probably  strangers  may.i* 

1  Post,  %il9. 

2  Pm/,SS  420-424. 

S   Cavanaugh  v.  Smith,  84  Ind.  380, 382;  Mlltimor6  40  Pa.  St.  161, 16ft. 
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4  Ayers  v.  Harshman.  66  Ind.  291,  295.  See  Isaacs  v.  Price,  2  DIL. 
347,351;  Glover  v.  Holmau,  3  Helsk.  519,521;  not  divorce  cases:  pott, 
§  4i2. 

5  Boyd,  38  Pa.  St.  241, 245;  Adams,  57  N.  H.  3lj8, 389;  pott,  §  422. 

6  .dn^e,S§212,223. 

7  Ayers  v.  Harshman,  66  Ind.  291, 295:  Cavanaugh  v.  Smith,  84  Ind. 
380, 382;  De  Graw,  7  Mo.  App.  121, 126;  MUtimore,  4U  Pa.  St.  15i,  la5. 

8  Consult  Wyatt  v.  Judge,  7  Port.  37 ;  Friedlander  v.  Loucks,  34  CaL 
18;  Mobley,  9  Ga.  247;  Beverly  v.  i^urke,  9  Ua.  440:  Swij^gart  v.  Uar- 
ber, 5  111.  3ti4:  Gimi  v.  Kogers,  9 111.  131;  Long,  Morris,  Sol;  Boyutou  v. 
Foster,  7  Met.  415;  Stamps  v.  Newtou,  4  MiSM.  34;  Carrou  v.  Martin,  29 
N.  J.  L.  228,  5J4;  Smith  v.  Kiiowltou,  11  N.  H.  191;  Jones,  3  Dev.  360; 
Sammar  v.  Jarrett,  3  Baxt.  23;  Fitzhogh  v.  Custer.  4  Tex.  Zaii  Hain^ 
moud  V.  Wilder,  25  Vt.  342;  antCy  §§  2U-Z1Z ;  post»  i  419. 

9  Miltlmore,  40  Pa.  St.  151,  155.    See  Gavauaugb  v.  Smith,  84  Ind. 

380, 882.  . 

10  ^nto,  §§  33&<839. 

11  Doughty,  27  N.  J.  Eq.  315, 325. 

12  See  Isaacs  v.  Price,  2  Dill.  347, 351. 

13  Pluumier,  37  Miss.  185,  201;  Adams,  51  N.  H.  888,  396;  post,  SS429» 
422. 

14  Freeman,  Judgments,  §§  132, 134;  Caipentier  o.  Oakland,  3C  GaL 
439.    SeepMj,  ii^421,426. 

§  419.    Void  decrees— hoiM^  so  determined.— Want 

of  jurisdictioa^ia  the  court  passing  it  is  the  only  cause 

that  renders  a  decree  of  divorce  absolutely  void:  ^  fraud 

does   not,8  irregularity   does   not.*     A  decree   may  bo 

wholly  void  for  want  of  jurisdiction,*  or  void  only  so  far 

as  it  is  in  personam,^  or  void  only  as  to  the  status  of  one 

of  the  parties.^  Although  the  record  recites  the  necessary 

jurisdictional  facts — as  that  the  complainant  was  a  bona 

fide  resident  of  the  State — it  may  be  shown  that  suclx 

record  is  false,  as  that  the  complainant  had  not  even. 

been  in  the  State.^    And  this  may  be  shown  whether  tUo 

decree  is  domestic^  or  foreign,^®  and  whether  the  divorce 

is  offered  as  a  defense  in  a  divorce  case,^  or  in  a  prosecution 

for  bigamy,  1^  or  in  an  action  by  a  father  against  a  man 

who,  pretending  to  be  divoroed,  went  through  a  form  of 

marriage  with  his  daughter;  "^  or  as  a  basis  of  an  action  for 

enforcing  alimony .i*    Although,  therefore,  it  need  not  l>e 

avoided,  still  it  may  be  vacated  ^  as  a  voidable  decree 

may ,16  and,  it  seems,  may  be  declared  void  by  a  court;  of 

equity.  17    Though  fraud  does  not  render  the  decree  v-oid 
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a.s  between  the  parties,  who  must  by  direct  proceedings  i8 
have  audi  decree  vacated, ^"^  such  proceedings  are  not 
open  to  third  perflonSf'-^^  and  these,  it  seems,  may  there- 
fore collaterally  question  the  decree.'^  A  party  who  has 
joined  in  obtaining  a  void  divorce  is  estopped  from  set- 
ting upon  its  invalidity  against  the  other  party  who  has 
married  again  relying  upon  it.^ 

1  ^n/e.SS  201,213-223. 

2  De  araw,  7  Mo.  App.  121 ,  126;  ante,  S  418. 

3  Greene.  2  Gray,  361,  364:  Edson,  106  Mass.  590,  £96:  Plummer,  S7 
Miss.  185, 2U1;  Adams,  01  N.  U.  388,  am;  lluger  v.  Ueckel,  21  Huu,489, 
4yj;  Parish, »  OUlo  St.  634, 537,  538;  Miltimore,  40  Pa.  St.  151,155;  ante, 

S418. 

4  Ayers  r.  H^rshman,  66  Ind.  291, 295;  De  Graw,  7  Mo.  App.  121, 126; 
Miltimore,  4UPa.  St.  151, 155. 

5  Litowich,  19  Kan.  451, 454;  Van  Fossen  v.  State, 37  OUo St.  317, 319; 
ante,  S  2U1. 

6  Gamer,  56  Md.  127, 128;  ante,  S$  217, 217  a. 

7  Cook,  56  Wis.  195, 14  N.  W.  Bep.  33, 41 ;  ante,  SS  217, 217  a. 

8  Leith,  39  N.  H.  20,  30.  See  Cavanaugh  r.  Smith,  84  Ind.  380,  382; 
Tme,  6  Mlun.  458, 465;  People  v.  Baker,  76  N.  Y.  78. 

9  Cavanaugh  v.  Smith,  84  Ind.  380,  382.  Of  course  If  the  court  has 
jurisdictioa  under  the  btate  statute,  the  decree  is  valid  in  the  State, 
though  it  may  not  be  valid  ezterritorlally :  ante,  §  217. 

10  Doughty,  27  N.  J.  £q.  315, 325;  Baker,  21  Hun,  179, 189;  ante,  SS  201, 
217. 

11  Leith,  30  N.  H.  20, 80;  Yisher,  12  Barb.  640, 644;  Gettys,  3  Lea,  260, 
262.    See  Stilphen,  58  Ale.  508. 514, 515;  post,  §  425. 

12  People  r.  Baker,  76  N.  Y.  78;  ante,  §  160,  n.  4. 

13  Borden  v.  Fitch,  15  Johns.  121, 141. 143. 

14  Cavanaugh  r.  Smith,  84  Ind.  380, 382. 

15  See  Edson,  108  Mass.  590, 599;  post,  S  422. 

16  Post,i^420-m. 

17  Johnson  v.  Coleman,  23  Wis.  452, 455.  See  Cavanaugh  v.  Smith,  84 
Ind.  280, 28J,  284;  Doughty,  27  N.  J.  Eq.  315  320;  Adams,  51  N.  H.  388, 
999. 

18  Post,  ^S  420,421. 

19  Plummer,  37  Miss.  185, 201;  dissenting  opinion  said  by  Bishop  to 
be  good  law:  2  M.  A  D.  $  753 e. 

20  Baugh,  37  Mich.  59, 61, 62 ;  post,  g  421. 

21  Freeman,  Judgments,  §§  132, 334 ;  Atkinson  v.  Allen,  12  Yt.  619, 624. 
Consult  2  Bish.  M.  &  D.  $760;  Story  Confl.  Laws,  ^597;  Uarg.  Law 
Tracts.  479,485:  Conwav  v.  Beazlev,3  Hagsr.  Ecc.  63D,5£ng.  Ecc.  242, 244; 
24A;  Brownsword  v.  Euwarda,  2  Yes.  Sr.  243,24a:  Harrison  v.  Soutbamp- 
tou.  17  Eug.  L.  &  Eq.364, 21  Eng.  L.  &  Eq.  343;  Harding  v.  Alden,  9  Me. 
140, 151;  Hokuv.  Fink,  9  Watts,  336. 

32    Coddlngton,  10  Abb.  Pr.  450, 451, 452;  on  this  subject  consult  post, 
«4Ji. 

H.  &  D.— 85. 
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§  420.   Voidable  decrees,  avo'ded  by  what  court. 

—Possibly  in  some  States  a  court  of  equity  may  declare  a 
marriage  void  on  tlie  ground  of  f  raud,i  but  the  better  rule  > 
appears  to  be  that  a  voidable  decree  can  be  avoided  only 
by  the  court  which  passed  it.>  The  power  to  vacate  its 
judgments  is  a  common4aw  power  of  all  courts,^  and  ex- 
tends fully  to  judgments  of  divorce.^  Unless  this  power 
is  revoked  or  limited  by  statute,^  it  is  unlimited  during 
the  term  in  which  the  decree  is  passed  J  and  after  the 
term  may  be  exercised  ^  in  cases  of  want  of  jurisdiction, 
irregularity,  and  fraud .^  In  some  States,  general  statutes 
provide  that  when  a  judgment  has  been  obtaintnl  by  fraud 
the  defendant  may  within  a  certain  time  appear  and  have 
the  case  tried  anew;  such  general  statutes  are  sometimes 
held  appl  icable  to  divorce  suits, i<^  sometimes  not.^  Some- 
times there  are  special  statutes  of  this  kind  relating  to 
divorce.^ 

1  See  Smith,  34  Ala.  455:  Harrison,  19  Ala.  499;  Sandford  v.  Head,  5 
Cal.  4»7;  McQuigg,  13Ind.2»4;  Cavauaugh  v.  8)Tilth,84  Ind.  280. 283, 284; 
McCraney,  6 Iowa,  222;  Adams.  61 N.  H.  888, 399;  Doughty,  27  N.  J.  £q. 
8 15, 320 ;  Johnson  v.  Cpleman,  23  Wis.  45i,  455.  As  to  cases  not  of  divorce, 
see  Freeman,  Judcoients,  §  489;  2  Story  Eu.  Jar.  §$  1570.  et  seg.;  Hay- 
den,  46  Cal.  332,  3^;  Offden  v.  Lanahan,  57  ul.  389;  Cowln  v.  Toole,  31 
Iowa,  613;  Warner  v.  Blakeman,  4  Keyes,  507;  ^Tans  v.  SpoiKin,  11 
6ratt.616.   Consult  on/e,  S  419. 

2  See  2  Blsh.  M.  A  D.  S  758  <i. 

3  Ayers  v.  Harshman,  66  Ind.  291, 295;  Greene,  2  Gray.  361, 364;  Ed- 
son,  108  Mass.  5M),  597;  Plummer,87  Miss,  185. 201;  De  Graw,  7  Mo.  App. 
121, 126;  Kugerv.  Heckel,2l  Hon.  489, 491;  Farish.9  Ohio  St.534,53;-639: 
MlitimoreTIo  Pa.  St.  151, 155. 

4  Freeman,  Judgments,  S  90;  Kemp  v.  Cook,  18  Md.  180. 

6  Adams,  51  N.  H.  388,  896-396.  See  Smith,  34  Ala.  455,  458;  Wblt- 
comb,  46  Iowa,  437,  445:  Harding  v.  Alden,  9  Me.  140,  151;  Holmes,  63 
Me.  420,422:  Gechter,  61  Md.  18f.  189;  Edson.  108  Mass.  590. 597;  Young, 
17  Minn.  181, 187;  True,  6  Minn.  458, 465;  Brown,  58  N.T.  609,610;  Wort- 
man,  17  Abb.  Pr.  66, 72;  Allen  v.  Maclellan,  12  Pa.  St.  328, 332:  Boyd,  38 
Pa.  St.  241, 243, 245;  B..  20  Wis.  331, 331;  by  statute:  Busb.  46  Iowa.  648, 
649. 

6  See  McQuigg,  13  Ind.  295, 296. 

7  Carley,  7  Gray,  545, 546;  B.,  20  Wis.  381, 835.  See  cases  not  matri- 
monial: Doss  V.  Tyack,  14  How.  297;  Underwood  v.  Sledge,  27  Ark.  2»6; 
Taylor  v.  Lusk,  9  Iowa,  444;  Townsena  v.  Chew,  81  Mu.  297;  State  «. 
Treasurer,  43  Mo.  228. 

8  Weatherbee,  20  Wis.  499,  501;  B.,  20  Wis.  331, 834;  contra:  Partsb, 
9  Ohio  St.  534, 539;  and  see  Freeman,  Judgments,  Si  H-Wi  cases  cited 
supra,  u.  5. 

1*    Post,  ft  422. 
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10  Lawrence,  73  m.  577, 579^1 ;  Smith,  30  Mo.  163,  167, 168. 

11  Ewing,  24  Ind.  463,  474:  Ollruth,  20  Iowa,  225,  227;  Wliltcomb,  4€ 
Iowa,  4377144;  Lowi3,  lA  Kau.  lUl,  1U2:  O'Conuell,  10  Neb.  m,  3Ji; 
Owens  V.  Slius,  3  Cold.  544, 648, 549.    See  ant^f  i  338. 

12  Smith,  3  Oreg.  963, 364. 

§  421.  Voidable  decrees—avoided  on  'whose 
application. — The  injared  husband  or  wife  may  apply 
to  have  the  decree  avoided,^  bat  a  third  party  cannot :  ^ 
not  even  a  parent,^  or  a  chiid,^  though  the  latter  is  in  a 
sense  a  party  to  the  suit.^  The  husband  and  wife  may 
apply  together,  as  in  a  case  where  after  a  decree  against 
his  wife  the  husband  became  convinced  of  her  innocence, 
and  both  petitioned  to  have  the  decree  avoided.^  But  a 
party  who  has  fraudulently  obtained  the  decree  cannot,^ 
nor  can  one  who  has  acquiesced  in  it^  for  an  unreasonable 
time,^  or  who  has  married  on  the  strength  of  it.^<>  The 
death  of  one  party  does  not  bar  the  application  of  the 
other.n 

1  Holmes,  63  Me.  420,  424;  Edson,  108  Mass.  5')0,  596;  Adams,  51 
N.  H.  388, 398;  B.,  20  Wis.  331, 334.    See  cases  cited,  ante,  S  420. 

2  Walton,  80  N.  C.  26, 30;  Atkinson,  12  Vt.  619,  624;  not  matrimonial 
cases. 

8    B.,  28  Barb.  2S9. 

4  Bautfh,  37  Mich.  69, 61, 62. 

5  Foster  v.  Bedfleld,  50  Vt.  285. 290;  ante»  §§  327, 400-407. 

6  ColTln,  2  Paige.  385, 386. 

7  Simons,  47  Mich.  253 :  De  Oraw,  7  Mo.  App.  121, 127 ;  Adams.  51  N. 
H.  388, 3i^:  Kugerv.  Ueckel,  21  Hun,  4d.4.  491,  85  N.  Y.  483;  Coddlugton, 
10  Abb.  Fr.  450,451,452;  Miltimore,  40  Fa.  St.  151, 156. 

8  Stephens.  51  Ind.  542.  543;  Gamer,  38  Ind.  139,  140:  Bourne  v. 
Simpson,  9  Mon.  B.  454:  Gaines, »  Mon.  B.  2*^5;  Nichols,  25  N.  J.  £q.  60. 
64, 65;  Singer,  41  Barb.  13».  140, 141;  Miltimore.  40  Fa.  St.  151, 155. 

9  Singer.  41  Barb.  139.  140.  three  years;  Miltimore.  40  Pa.  St.  151. 
155,  seven  years.   Avoided  after  twelve  years :  Fidelity.  83 1'a.  St.  242. 

10  Stephens,  51  Ind.  542,543;  Gamer,  38  Ind.  139, 140.  Bugero.  Heck- 
el,  85  N.  Y.  483. 

11  Boyd,  88  Pa.  St.  241, 243.  Compare  Mlltlmoi-e,  40  Pa.  St.  151,  155. 
But  see  Watson,  1  Hun,  267.   See  ante,  H  329. 

§  422.     Voidable    decrees— avoided    for   -what 

causes.—'Within  the  term  the  court  may  vacate  its 
decrees  for  any  cause  within  its  discretion. ^  But  after 
the  term  the  decree  may  be  vacated  only  for  (1)  irregu- 
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l^rity  2->th6  passage  of  the  decree  contrary  to  the  practice 
and  course  of  the  court  ;8  (2)  want  of  jariadictlon  ^ — as 
where  jurisdiction  has  been  assumed  on  the  perjured 
affidavit  of  the  complainant,^  and  especially  when  want 
of  jurisdiction  is  combined  with  false  evidence  of  a  cause 
for  divorce ,<^  and  concealment  of  the  proceedings  from  the 
otlier  party;  7  (3)  fraud,^  unless  the  same  question  of 
fraud  has  been  tried  in  the  case^ — as  where  jurisdiction 
has  been  obtained  by  fraudulent  affidavit,io  or  fraudulent 
residence,^^  or  where  a  false  case  has  been  set  up,^  and 
the  proceedings  have  been  concealed  from  the  other 
party;  ^  but  if  the  other  party  has  been  heard  i*  or  duly 
summoned,^^  though  by  publication,^  if  this  is  not  ob* 
tained  by  perjury ,^7  the  decree  will  not  be  set  aside  on 
the  grounds  of  fraud  and  perjury. ^^  Though  mistakes  in 
the  decree  may  be  corrected,^^  the  decree  will  not  be 
vacated  for  error  on  the  part  of  the  court  or  a  party .^ 

1  Doss  V.  Tyack,  14  How.  2:)7 ;  ante,  S  420,  n.  7. 

2  See  Ayers  v.  Harshman,  66  Ind.  291, 2J5 ;  De  Graw,  7  Mo.  App.  121 , 
126;  Miltiinore,  4U  Pa.  SC  151,  155. 

3  Freeman,  Judgments,  § -97. 

4  Holmes,  63  Me.  420, 424;  Edson,  108  Mass.  590.  599;  True,  6  Minn. 
458, 4ti5;  Wortmau,  17  Abb.  Pr.  63, 71 ;  Jonei  v.  Maclellau,  12  Fa.  St.  ^.'8, 
331,  3;i2;  Crouch,  3(»  Wis.  667,  669,  67U:  Weatherbee,  20  Wis.  499,  Oul; 
ante,  §S  212-223, 419. 

5  Holmes,  63  Me.  420. 

6  Wbitcomb,  46  Iowa,  437, 438»  444. 

7  Crouch,  30  Wis.  667, 670. 

8  Whitcomb,46  Iowa,  437,  444;  Rush,  46  Iowa,  648, 649;  Graves,  36 
Iowa,  3iu;  Coiustock  v.  Adams,  23  Kau.  513,523;  Harding  v.  Alden,9 
Me.  140, 151;  Holmes,  63  Me.  420, 426;  Lord.  66  Me.  2i>5, 2667270;  Geclicer, 
61  Md.  187, 1S9;  Edsou,  lOJ  Mass.  5J0, 5.>6, 5J7j  True,  6  .\iiuu.458,465.4ti6; 
Youu{{,  17  Mimi.  181,  185;  Adams,  51  N.  H.  388,  397,  3:18;  Borden  v. 
Fitch,  15  Johns.  121,  141, 143;  Boyd.  3J  Pa.  St.  241,  245;  Jones  v.  Hao- 
leilau,  12  Pa.  St.  328, 331, 332;  Crouch,  30  Wis.  667, 669, 670. 

9  Adams,  61  N.  H.  388, 397, 398;  Folsom,  65  N.  H.  78, 8S. 

10  Holmes,  63  Me.  420, 424. 

11  ^<;e,S223. 

12  Graves,  3d  Iowa,  310;  Baker,  21  Hun,  179, 189. 

13  Wbitcomb,  46  Iowa,  437,  444;  Doughty,  27  K.  J.  Eq.  315,  «25i 
Crouch,  aU  Wi3.  Uo7, 670. 

14  Folsom.  55  N.  H.  78, 80,  81. 

15  Ante,  H  217, 217  a,  336-339. 

16  Harrison.  19  Ala.  499,  603,  510;  raiish.  9  Ohio  St.  534.  938,  Ml. 
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each  decree  would  not  dissolve  a  non-doralcUed  party's  statiu  or 
ind  such  party  personally :  anU,  SS 201, 216, 217, 217  a,  220. 

17  Lord,  66  Me.  26ft. '266,  270. 

18  Folsom,  &5  N.  H.  78, 80. 

19  Ante,  §  409. 

20  Freeman,  Judgments,  §  101. 

§  423.   Voidable  deore68->avoided  in  what  oir- 

cmnstancea. — In  vacating  a  decree  the  court  generally 
follows  the  rales  of  chancery  courts. ^  The  other  party 
should  be  notified^  if  possible,*  and  the  decree  should 
not  be  vacated  on  the  petition  alone:  there  should  be 
proof.**  The  proof  may  consist  of  affidavits  and  counter- 
affidavits  ;<*  the  burden  of  proof  is  on  the  petitioner.^ 
In  one  case  the  court  refused  to  consider  a  petition,  it 
appearing  that  there  was  neither  property  nor  child  to 
be  affected  by  it;?  and  in  all  cases  great  caution  will  be 
observed,*  especially  if  the  rights  of  third  parties  have 
intervened,*  or  one  of  the  respondents  has  married 
again.  i<^  The  intervening  marriage  of  the  respondent 
is,  however,  no  bar,^^  except  perhaps  in  Maine,^  but 
the  marriage  of  the  petitioner  estops  him  from  pros- 
ecuting his  application.^  The  decree  may  be  vacated  on 
the  application  of  the  injured  party, ^^  though  the  other 
party  be  dead.^* 

1  Bowman.  64  111.  77, 81 ;  €tnU,  S  224. 

2  Ingram «. Belk, 8  Rich.  HI,  112.  SeeBowman, 64 HI. 7ft:  Haggerty 
V.  Phillips,  21  La.  An.  729.  Consult  2  Blsh.  M.  &  D.  SS  753, 753  a;  ante, 
SS  336-339. 

3  There  was  no  notice  in  Allen  v,  Maclellan,  12  Pa.  St.  828, 331, 332. 

4  Oechter,  ftl  Md.  187, 189. 

ft    Bowman,  64  HL  77, 81 ,  82  {  Smith,  3  Oreg.  363, 367. 368. 

6  Hopkins,  39  Wis.  167, 169. 

7  Webster,  54  Iowa,  152. 

8  Adams.  61  N.  H.  888.  399.  Bee  Lawrence,  73  111.  SH,  fte0-ft82; 
Brown,  69  111.  3ift,  316;  Davis,  30  HI.  180, 184;  Whitcomb, 4ti  Iowa, 437, 445; 
Kusb,  46  Iowa.  648,  650:  Lewis,  15  Kan.  181;  Holmes,  63  Me.  42H,  423; 
Edaon,  108  Mass.  690,  699;  Whiting,  114  Mass.  494;  Wortman,  17  Abb. 
Pr.  66,  70;  Smith,  3  Oreg.  363. 367iPari8h,  9  Ohio  St.  534, 537. 

9  2  Blsh.  M.  A  D.  S  76L  See  Ck>lvin,  2  Paige,  385, 386;  Dunn,  4  Paige, 
42ft.  430. 

10  Whitcomb, 46  Iowa,  437, 445:  McJunkin.  3  Ind.  80;  Singer, 40  Barb. 
139, 140;  cases  cited,  supra,  n.  8;  infra,  n.  11. 

11  Lawrence,  78  HL  677,  682;  Rush,  46  Iowa,  648,  660;  Whitcomb,  4B 
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Iowa.  437, 445;  Comstock  v.  Adams,  23  Kan.  513,  523;  Holmes,  63  Me. 
420,  4.';i;  Eilson.  lOi  Maafi.  5^,  5M);  True.  6  Minn.  458,  4(>6;  Smith,  20 
Ho.  1(>7,  XHi;  Nichols,  25  N.  J.  Eq.  <i5, 66;  Wortnian,  17  Abb.  Fr.  66,  70; 
Alien  V.  Macleilau,  12  Pa.  St.  '628, 332;  Crouch,  30  Wis.  667, 670. 

12  StiJpheu,  58  Me.  508, 514.    But  see  Holmes,  63  Me.  420, 423. 

13  Stephens,  57  Ind.  542, 543 ;  ante,  S  421. 

14  Ante,  %  421. 

15  Boyd,  38  Pa.  St.  241, 243;  ZoeUner,  46  Mich.  511;  ante,  SS  329, 42L 

§  424.    Voidable  decrees—effect  of  avoidance.^ 

When  a  decree  of  divorce  is  avoided  it  is  rendered  void 
ab  initio;  ^  Uie  marital  relations  exist  as  if  never  inter- 
rupted;^ a  second  marriage  by  either  of  the  parties  is 
void ,3  gives  no  marriage  rights,^  and  the  children  result- 
ing from  it  are  illegitimate.^ 

1  rouistock  r.  Adams,  23  Kan.  513, 522, 523 :  Holmes,  63  Me.  420,423, 
424;  Greene.  2  Gray,  361,  3^3;  AUeu  v.  MacleUan,12  Pa.  St.  328,  332; 
Crouch,  30  Wis.  6o7, 670. 

2  Comstock  r.  Adams,  23  Kan.  513. 622. 

3  Allen  r.  Macieliau,  12  Pa.  St.  328, 332;  supra,  n.  1. 

4  Greene,  2  Gray.  361. 34i3. 

5  Gretne,  2  Gniy,  361.  363;  Allen  r.  Maclellan,  12  Pa.  St.  328,  332; 
Crouch,  30  Wis.  w>7, 670.    Consult  ante,  §  147. 

§  425.    Decree,  res  adjudicata  as  to  parties.— If 

the  fluul  decree  is  against  the  complainant  and  dismisses 
the  bill  or  libel  ^  on  the  merits,  it  is  conclusive  as  to  the 
charges  tlierein  set  forth,^  and  the  same  party  afterwards, 
even  in  applying  for  a  different  kind  of  divorce,*  cannot 
allege  the  same  adultery,*  cruelty ,6  or  desertion; «  but 
facts  occurring  after  the  tiling  of  the  bill  may  be  alleged 
iu  a  hubsequeut  case.*^  liut  if  the  dismissal  is  "  without 
prejudice,"  **  or  before  final  hearing,^  or  on  a  plea  in  abate- 
ment,^'' or  is  m  the  nature  of  a  nonsuit, ^^  it  is  no  bar. 
If  the  degree  grants  a  divorce  ^  and  is  valid  i* — that  is,  not 
void,  1*  and  if  voidable,  not  duly  avoided  *5 — it  is  conclu- 
sive upon  the  parties  of  all  facts  found, ^^  and  of  all  facts 
which  might  have  been  proved  iu  support  of  the  charges" 
or  defenses,  ii^  Tims,  it  settles  the  fact  that  the  parties 
were  duly  married, i**  so  that  after  a  divorce  a  mensa^  a 
party  was  not  allowed  to  prosecute  a  suit  of  nullity  for 
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impotence;^  in  the  case  of  an  absolute  divorce,  it  settles 
the  fact  that  the  marriage  is  dissolved*^  and  neither  of 
the  parties  can  maintain  another  suit  for  divorce;  ^  when 
a  limited  divorce  is  granted  for  cruelty,  the  decree  is  con- 
clusive evidence  of  cruelty  in  a  subsequent  application 
for  an  absolute  divorce  for  cruelty  and  adultery ;  ^  and 
matters  settled  in  a  divorce  a  me7i8a  et  thoro  cannot  be 
reopened  in  a  suit  for  a  divorce  a  vinculo.^  After  a  di- 
vorce awarding  alimony,^  the  iiusband  cannot  sue  the 
wife  for  money  due  him  by  her, 26  for  she  should  have  al- 
leged this  to  diminish  the  amount  of  alimony.^^  So  a 
party  is  concluded  by  his  allegations  in  the  case/'^  But 
the  liuding  that  a  party  has  not  committed  adultery  does 
not  prevent  his  being  charged  with  an  attempt  to  commit 
a  rape,  the  same  facts  being  relied  on.® 

1  Ante,  mo, 

2  1? inaey,  37  L.  J.  Hat.  Cas.  43, 44:  Yinsant,  49  Iowa,  639, 642:  Vance, 
17  Me.  Mi,  204,  205;  'iiiurstou,  96  Matw.  39;  Fera,  bS  Mass.  IM,  157; 
lirowu,  37  N.  U.  63b,  &38. 

5  Fera,  98  Mass.  155, 157;  Slade,  68  Me.  157, 161. 
4    See  Yinsaut,  49  Iowa,  639, 642. 

6  Blade,  58  Me.  157, 161 ;  Fera,  98  Mass.  155, 157. 

6  Tlnu-ston,  98  Mass.  39, 40. 

7  Yance,  17  Me.  203, 205;  and  see  Finney,  L.  B.  1  P.  A;  D.  483;  Bevan, 
4  Swab.  &  T.  265;  Uobiusou,  L.  li.  2  P.  D.  75;  Lockyer  v.  Terry niau, 
L.  U.  2  App.  Cas.  619;  Gril&u,  8  Mou.  B.  120;  Lewis,  1U6  Mass.  309;  Fer- 
rier,  4  li^aw.  296;  Moore,  22  Tex.  237. 

8  Thurston,  98  Mass.  39;  Cornelius,  31  Ala.  479, 483;  ante,  i  410. 

9  Brown,  37  N.  H.  536, 538.    See  Lang  v.  Waring,  25  Ala.  625. 

10  Brown,  37  X.  H.  536, 538.    See  Crews  v.  Cleghom,  13  Ind.  438. 

11  Brown,  37  N.  H.  536, 538;  English,  27  N.  J.  £q.  579, 586. 

12  Ante,  U  *l2-^i6' 

13  Ante,  §  201.  A  decree  affainst  wife  for  her  adultery,  she  neyer 
having  been  summoned  or  notitied,  no  evidence  of  her  adultery  in  a 
suit  iu  another  Slate:  Yan  Storch,  71  Pa.  St.  240. 

14  Ante,  mis, 419, 

15  .<lnte,  1^18,420-424. 

16  Sopwith,  30  L.  J.  Mat.  Cas.  131,  134,  2  Swab.  &  T.  160;  Prescott  v. 
Fisher,  22  111.  Si^O,  393:  Yiusaut,  4.)  Iowa,  639,  642;  :4lade,  5d  Mc.  157, 161: 
Greene,  2  Gray,  361, 363;  and  see  Bland,  35  L.  J.  Mat.  Cos.  1U4,  L.  IC.  1 
p.  &  D.  237;  Conradl,  L.  B.  1  P.  &  D.  3^1;  Evans,  1  Swab.  &  T.  173; 
Ciocci,  29  L.  J.  Mat.  Cas.  60,  61;  Burten  r.  Shamsoii,  3  Gray,  3d7,  14 
Gray,  433. 99  Mass.  200:  Lea,  99  Mass. 493:  Lewis.  lUviMass.  30.>;  De  Giuw. 
7  JUo.  Ai>p.  I'Ji:  Bradsliaw  v.  Heath,  13  Wend.  407;  Gill  v.  Kcud,  5  li.  L 
U3;  Llaiu,45  Vt.53tf;  KaUsch,  9  Wis.  529;  Amory,  26  Win,  ioJ. 
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17  Frescott  v.  Fisher,  22  111.  390, 893;  <uj>ra.  n.  16. 

18  See  Patton  v.  Loughridge,  49  Iowa,  218, 219, 220. 

19  2  Bish.  M.  &  D.  S  765;  Cook  £c.  Pract.  346,  357;  Mayhew,  3  Manle 
A  8.  266, 2  PhiUlm.  11,1  Eng.  £cc.  166. 

20  Guest  V.  Shipley.  2  Hagg.  CoDSt.  321, 4  Eng.  Ecc.  548, 549. 

21  The  marriage  is  dissolved  in  form:  antet  SS  408,  416;  and  In  ftet: 
post,  i%  327,  et  seq. 

22  Hood,  11  Allen,  1£6, 200;  Cooper,  7  Ohio,  2nd  pt.238, 289.  But  see* 
under  statute,  Tarbell,32  Me.  569:  Stilphen,  58^e.  508, 513. 514, 515;  StU- 
pbeu  V.  lloudiette,  60  Me.  447, 452:  ante,  S  854:  «nd  as  to  partial  aud  in- 
valid divorces,  ante.  1%  201,  419:  Webster,  54  Iowa,  153;  Doughty,  28  N. 
J.  £q.  581, 27  N.  J.  Eq.  315;  Wright,  24  Mich.  180, 181;  Cook,  56  WU.  1M» 
14N.  W.Bep.33,41,443. 

23  Bland,  35  L.  J.  Mat.  Cas.  104,  L.  B.  1  P.  &  D.  237. 

24  SUkde,  58  Me.  157, 161. 

25  ^n<e,  SS  358-399. 

26  Patton  V.  Loughridge,  49  Iowa,  218, 219. 

27  ^n/e,S377. 

28  Prescott  v.  Fisher,  22  111.  390, 393;  Guest  v.  Shipley,  2  Hagg.  Const. 
821, 4  Eng.  Ecc.  548, 549. 

29  Yinsant,  49  Iowa,  639, 642.    Consult  Band,  58  N.  H.  536. 

426.    Decree,  res  adjudicata  as  to  third  parties.— 

A  decree  determining  the  validity  of  the  marriage, ^  or 
divorcing  the  parties  wholly  or  partially,^  is  conclusive  on 
every  one  as  to  their  status.^  But  a  decree  of  divorce  is 
not  conclusive  on  third  persons  as  to  the  marriage  of  the 
parties,^  or  as  to  their  respective  innocence^  or  guilt.' 
Thus,  when  a  third  person  sued  a  husband  for  necessaries 
supplied  his  wife,  a  decree  of  divorce  determining  that 
the  wife  was  apart  from  her  husband  by  her  own  fault,^ 
or  that  she  was  ^  or  was  not^  guilty  of  adultery,  was  held 
not  conclusive.  It  is  supposed  that  such  third  persons 
were  not  parties  to  the  suit.^^ 

1  See  2  Bish.  M.  A  D.  SS  754. 756;  a$Ue,  S  412. 

2  Ante»  SS  199, 200, 413, 414. 

3  Burleu  v.  Shannon,  3  Gray,  387, 389;  Gourand«  3  Bedf.  262, 265. 

4  Gouraud,  3  Kedf.  262,  268.    See  Freeman.  Judgments,  SS  154,  213: 
an/e,SSlW>  141, 147,354. 

5  Gill  V.  Bead,  5 11. 1.  343, 346. 

6  Needbam  v.  Breumer,  12  Jur.  N.  S.  434, 435,  L.  B.  1.  C.  P.  583. 

7  Burlen  o.  Shannon,  3  Gray,  387,  888.    As  to  NxcBsaABUfl,  see 
antet  $  lUO. 

8  Needham  v.  Bremner,  supra,  n.  6. 

9  GiU  V.  Bead,  5  li.  1. 343,  345. 
10    See  ante,  S  326. 
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CHAPTEE  XLI. 

SFFBCT  OF  DBCBE8  OF  DIYOBCB. 
Abt.  L   Thb  B^tbbai.  Kini>8  or  Dbobebs  AFFBOmrO,  tS  427-432, 

IL    THB  SEVERAL  RIGHTS,  ETC.,  AVFBOTED,  SS  433-451. 

Abticlb  I.— Tab  Sbybbal  Kinds  of  Deobbbs  Affbctinq. 

S427.  Effects  direct  and  Indirect. 

S42a.   Effect  of  decree  n{«i. 

a  429.  Effect  of  decree  of  nullitj. 

5430.  Effect  of  divorce  a  vtncu/o. 

5431.  Effect  of  divorce  a  maua. 

5432.  Effect  of  prolilbition  against  anottier  marriage. 

§  427.  BffeotB  direct  and  indlrect.~Th6  effects  of 
a  decree  of  divorce  may  be  directly  and  expressly  deter- 
mined by  the  decree,^  or  may  result  logically  or  by  statute 
from  the  nature  of  the  divorce  granted.^  Thus,  a  decree 
which  dissolves  the  marriage  absolutely  and  destroys  the 
marriage  status,^  indirectly  puts  an  end  to  all  rights  de- 
pendent upon  coverture;  4  but  some  express  statutory 
provision,^  or  provision  in  the  decree  authorized  by  stat- 
ate,>  is  required  to  give  one  of  the  parties  new  rights 
against  the  other  or  in  the  other's  property. 7  So  a  divorce 
which  does  not  dissolve  the  marriage  ^  leaves  marriage 
estates,  such  as  curtesy  ^  and  dower,^^  unaffected,  unless 
some  statute  or  the  decree  otherwise  provides.^  So  ali- 
mony results  solely  from  the  terms  of  the  decree, ^^  and 
the  right  to  the  custody  of  the  children  after  divorce  is 
different  if  not  provided  for  in  the  decree. ^>  So  the  right 
to  marry  another  person,  which  is  the  natural  and  logical 
consequence  of  an  absolute  divorce, ^^  may  be  destroyed 
by  a  provision  in  a  statute  ^  or  in  the  decree.^* 

1  ilnfe.  SS  408-416. 

2  See  Barrett  v.  Failln?,  6  Sawy.  473;    Gleason  r.  Emerson,  51 
K.  H.  405. 406;  Bamford,  4  Oreg.  30, 34, 35;  Porter,  27  Gratt.59U.  601,  b07. 

3  Ante,  SS  199, 413;  post,  S  430. 

4  Whlt<<en  V.  Mills,  6  Ind.  229,  230;  Forrest,  3  Bosw.  661, 671;  Flory 
w.  Becker,  2  Pa.  St.  470, 472;  post,  S  430. 
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5  The  st^tates  in  the  various  States  differ  very  much,  and  should 
be  cousulted. 

6  See  ante,  $  400. 

7  Baruford,  4  Oreg.  30, 34<  35. 

8  Ante,  §S  200, 414;  post,  S  431. 

9  Clark,  6  Watts  &  S.  85, 83;  post»  8  443. 

10  Hokamp  v.  Kjksam&n,  36  Md.  511, 517;  post,  S  446. 

11  See  Glreu  v.  Marr,  27  Ma.  213, 223, 224. 

12  ^n<e,c§  358-399. 

13  ^nte,  SS  40(M03. 

14  People  V.  Hovey,  5  Barb.  117, 118;  post,  §S  430, 433. 

15  N.  Y.  Co.  Pro.  1882,  S  1761 ;  ante,  S  200;  post,  SS  432, 434. 

16  Md.  B.  C.  1878,  p.  480,  §  12;  ante,  SS  200, 415;  post,  SS  432, 434. 

§  428.  Effect  of  decree  nisi.— A  decree  nisi  ^  does 
not  dissolve  the  marriage.^  Thus,  until  it  is  made  abso- 
lute, neither  party  can  marry  again,^  and  the  wife  is  still 
a  married  woman, ^  under  all  the  disabilities  of  coverture  ;^ 
in  passing  it,  the  court  cannot  award  alimony  under  a 
power  to  grant  alimony  with  an  absolute  divorce ;  ^  and 
the  legislature  cannot  make  a  decree  nisi  absolute,  if 
there  is  a  constitutional  prohibition  against  legislative 
divorces.7  So  the  husband  should  still  be  joined  with  bis 
wife  in  suits  at  law;  ^  but  in  one  case  a  court  of  equity 
dispensed  with  this.^  The  decree  nisi  puts  an  end  to  the 
lis,  and  with  it  alimony  pendente  lite  ceases.^*^  Under  a 
former  statute  in  Massachusetts,  such  a  decree  had  much 
the  same  effect  as  a  divorce  from  bed  and  board. ^^  On 
hearing,  such  decree  may  be  made  absolute  ^  or  the  suit 
dismissed.^  When  made  absolute,  the  divorce  takes  ef- 
fect from  the  date  of  the  decree  nisiM 

1  ^n^0,  S411. 

2  Noble,  L.  R.  1  P.  A  D.  691,  38  L.  J.  Mat.  Cas.  53;  Norman  v.  Vlllars, 
L.  R.  2  Exch.  Div.  357,  364 ;  Prole  v.  Soady.  L.  B.  3  Gh.  App.  2i0,  2*25; 
Wales,  lift  Mass.  8^,  90;  Moors.  121  Mass.  232, 233;  Gamett.  114  Mass.  347. 
348, 37i),  380;  Fox  r.  Davis,  113  Mass.  255. 258. 

3  Moors,  121  Mass.  232, 233 ;  Norman  v.  Yillars,  L.  B.  2  Exch.  Div.  39B, 
861 ;  pott,  §  43«. 

4  Fox  V.  Davis,  113  Mass.  255, 253, 259. 

5  Norman  r.  YlUars,  L.  R.  2  Exch.  Div.  859, 864. 

6  Gamett,  114  Mass.  347, 348. 

7  Sparhawk,  116  Mass.  315, 320.    As  to  LBOiSLATlVfl  DrvOBCB,  tot 

a»/c,S5lS6, 1&7.  ^^ 
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8  Nonnanv.  ini]an,I«.B.  3  ExeluDlT.  359,964. 

9  Stephenson  v.  Sterett,  20  We^.  R.  Ttf.  26 1^  T.  N.  S.  Ml 

10  Latham, 2 Swab. AT. 239, 360.   Seeaa^S391. 

11  Wales.  119  Mass.  &,  90;  Sparhawk,  U6  Mass.  915,  319;  Garnett,  Hi 
Mass.  379, 380. 

12  AnteA^U- 

13  Hoors,  121  Mass.  232, 233;  Oliver,  20  Mb.  261 ;  mUe,  S  410. 

14  Prole  V.  Soady,  L.  R.  3  Ch.  App.  230, 22S.   But  see  Nonnan  «.  YO- 
lars,  L.  B.  2  Ezch.  DIt.  359, 364, 365. 

§  429.  Xiffect  of  decree  of  nnllity.— A  decree  of 
nullity  determines  that  the  parties  never  were  husband 
and  wife,  but  that  the  alleged  marriage  was  void  ab  in" 
itioA 

1  Follv  discidsed,  ante,  SS  141,  147*  See  Brown  v.  Westbrook,  27 
Ga.  lOJ ;  Chase,  63  Me.  21.  As  to  olstinction  between  nuUity  and  di- 
vorce, see  ante,  SS  10, 61, 67, 68, 123,  139,  143,  193,  198,  230, 231, 233-238, 369. 
408,412. 

§  430.    Effect  of  divorce  a  vinculo.^An  absolute 
divorce  ^ — or  a  divorce  a  vinculo  matrimonii,  or  from  the 
bonds  of   marriage — ^absolutely  dissolves   all    marriage 
ties,^  and  destroys  the  relation  of  husband  and  wife.^ 
After  the  date  of  the  decree  ^  the  man  has  no  wife,  the 
woman  no  husband;^  the  woman  is  o,  fem/e-solefi    Even 
if  one  of  the  parties  is  prohibited  from  marrying  again,^ 
a  marriage  in  defiance  of  such  prohibition  is  not  bigamy,^ 
nor  even  in  such  case  is  sexual  intercourse  with  another 
person  adultery  ®  or  any  matrimonial  offense.^®    So  after 
such  a  divorce,  the  man  and  woman  are  as  strangers  to 
each  other ;  they  may  contract  with  each  other  ii  and  sue 
each  other;  ^  and  the  one  surviving  does  not  represent 
the  other  as  widow,  widower,  heir,  or  personal  representa- 
tive.13    With  such  a  divorce  all  estates  during  coverture 
cease,  1^  as  does  a  provision  made  for  a  woman  **  during 
coverture."i6    Such  a  divorce  dissolves  the  marriage  as 
absolutely  as  death  does,i8  and  a  provision  for  husband 
and  wife  during  their  "joint  lives'*  has  been  h(;l<l  to 
mean  daring  their  ''joint  married  lives,"  and  to  Ix^  de- 
termined by  the  divorce.^''    Some  difficulties  attend  the 
application  of  this  doctrine  to  the  various  marriage  riii'its, 
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liabilities,  aud  disabilities. '^  Tbougli  tlie  woman  is  not 
tlie  man's  wife  after  ench  a  divorce, "  the  word  "  wife  " 
may  be  applied  to  her  as  detcHpUo  pertorm.^ 

1  .aB«,iSl».«3. 

2  Clarlto  V.  I^tt,  II  DL  lOS,  II*;  wmtssU  o.  MLIli,  S  Ind.  *2S.  WO; 
etateii.  W«ttaerbT,MU«.3>3.:!e3i^ei>p]e  ■.Hovey,  S  Buti.  117,  1[8 
UuU,  I  Strolk  El- 114.  IIS;  Poitar,  2T  <]»tt.Me,  6U1,  UI. 

p.  Hovey,  a  Barb.  IIT.  US.  ^^ 

4  Pbilllpav.  Barnet,  L.  R.1Q.  B.D.42«,t4I. 

5  McCniner,  A  IdwH,  ?3?,  133;  People  !>,  HOTey,  b  Biirb.  117,  118; 

DlcH»OT.,LY«n!.  110,114,115. 

«   SeeFlpert.Hay,MInil.:«S,iMi]igjr,Stl9. 


I;  People D.  IIciTey,G  Barb,  lit. 


13   WUtwll  c.  Hllit,  e  loil.  £«,  211;  WIgglQ  t-  SmlCb,  M  N.  : 

It    Flo'rj  V.  Becker,  I  Pa.  St.  470.  m ;  post.  iS  44M4T. 

15   HarTardT.  Head.  Ill  Mast.  209,  til.    Bwj»((.  SS  UO,  Ml. 

!D    See  Duyklii  Ti.  Rain,  2S  Aln.  3M,  MJ:  McOrSBer.B  Iowa.  W 
SJi.,^.-,J;  II,:>5c.S^.ncli'rsoij,7  BiiBli.  189,  JMi  WeWrer.MMo.  II 

\4%?,l'ii!'siiHmpiis,2»'Madil.i,lCijiHi5hle"ys,iuSS?3'Mo. 

liv?!:  r">Ii,  (Vii.')  Si\  371,  37::.'  Bui  see  AmaaV.Nonuan.  »  8m«rt.6M. 
b'i(;  .AIIfiK.  McCulWuil.lHeljlk.  l;4,  \i).  1l»,  IM;  GUIuple  [.  Wu- 
roi-1,  1  toLI.  S3J,  Wt.    CuiUQlbpo,/,  SS  413.  418. 4M. 

17  Hay9<F.SMiden<}n.IBiiata,4a9,tH;i>Mf,i!«D,441. 

18  See  rally,  poK,  IS  43M9I). 
K   Hi:CraDay,tl0W)i,3K,!IS. 

iO   BullockEi.Zllley,lN.J.Eq.4S>. 

g  431.  Effect  of  divorce  a.  tneiuia.— A  legal  separa- 
tion  1— or  a  divorce  a  meiita  et  thoro,  or  from  bed  and  board— 
dnes  not  put  an  end  to  manla|[e  ties,'  or  destroy  tlie  rela- 
tioQ  of  Imsbiind  and  wife,'  but  simply  suspends  certain  of 
tlie  mutual  Ttgbts  and  obligations  of  ttie  parties,'  Indefl- 
nitel;  or  for  a  limited  tlme,^  or  till  tbey  become  recon- 
ciled and  live  together  again.*  8uob  a  divorce  does  not 
enable  the  parties  to  marry  again,'  nordoes  it  affect  their 
inaniaae  property  rigbta'   or   estates  dependent  upon 
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coverture,^  but  it  may  put  an  end  to  their  common  con- 
cerns, ^^  give  the  wife  a  standing  as  a  feme'solei^^  aud  oth- 
erwise change  their  legal  condition.^  The  survivor  is  a. 
widow  or  widower.^* 

1  Ante,  %l  200, 414. 

2  .  Barber.  21  How.  583, 601;  Ellison  p.  lifoyor.SS  Ala.  ft58<  661;  Gee  v. 
Thompson,  II  La.  An.  657, 658;  Kriger  r.  Day,  3  Pick.  31U,  317;  Dean  v. 
Richmond,  5  Pick.  461, 465;  Barber,  1  Chand.  280, 282;  Barrere,4  Johns. 
Ch.  187, 19i-lM. 

3  Capel  V.  Powell,  17  Com.  B.  N.  S.  743, 748;  Moore  v.  Barber,  5  G12. 
43, 46;  Barber,  2i  How.  682, 601. 

4  Clark,  6  Watts  A  S.  85, 87. 

5  Barrere,  4  Johns.  Ch.  187, 192. 

6  This  absolutely  annuls  a  divorce  a  menta:  Llddell,  22  La.  An.  9, 
10;  Gee  v.  Thompson,  11  La.  An.  657, 658;  Hokamp  v.  Hi^aman,  36  Md. 
511,517;  Kriger  V.  Day,  2  Pick.  316, 317;  Dean  v.  Blchmoud,  5  Pick.  461, 
44i8;  Natlians,  2  Phiia.  393, 394, 3Sd;  McKarracher,  3  Yeates,  56;  Tiffin,  2 
Biun.  202.    Consult  ante,  US  355, 392, 393. 

7  Barber,  21  How.  583,  601,  602;  Savole  v.  Ignogoso,  7  La.  281, 285; 
Walt,  4  Comst.  95, 105, 106;  2  Bish.  M.  &  D.  S  728;  pott,  i  433. 

8  Clark,  6  Watts  A  S.  85, 88. 

9  Smoot  V.  Lecatt,  1  Stewt.  590, 603. 

10  Gee  V.  Thompson,  1 1  La.  An.  657, 658 ;  Ford  v .  Kittredge,  26  La.  An. 
190, 193:2>o«^§44i. 

1 1  Dean  v.  Richmond,  6  Pick.  461, 465, 466;  post,  S  449. 

12  See  fu]ly,po«/.SS  433-450. 

13  Llddell,  22  La.  An.  9,  10;  Hokamp  v,  Hagaman,S6  Md.  611, 517; 
post,  S  450. 

§  432.  Effect  of  prohibition  against  another 
marriage.^ — A  prohibition  against  the  marriage  of  the 
guilty  party  for  a  certain  time,  or  except  on  certain  condi- 
tions,^  may  be  contained  in  a  statute,^  or  may  be  entered 
by  a  court  under  the  authority  of  a  statute.^  In  eitlier 
case  the  effect  would  be  the  same.^  But  no  such  prohibi- 
tion by  a  court  is  valid  unless  it  is  authorized  by  statute, ^ 
and  unless  the  party  against  whom  it  is  directed  has  been 
duly  summoned  or  has  apiieared.'^  A  statute  containing 
such  a  prohibition  may  be  applied  to  existing  marriages 
and  causes  for  divorce ;  ^  but,  perliaps,  a  statute  passed 
after  a  divorce,  relieving  a  prohibited  party  of  his  incapa- 
city, would  be  void.d  In  some  States  the  court  may  annul 
the  decree  of  prohibition  and  allow  the  party  to  marry 
after  the  lapse  of  a  fixed  time,  provided  such  party's  in- 
M.  A  D.— ttO. 
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t ermediate  conduct  has  been  good.i<^  ^  statnte  providing 
in  general  terms  that  the  guilty  party  shall  not  marry 
after  dlA'orce  applies  only  to  divorces  granted  witiiin  the 
State. ^^  liut  whether  a  prohibition  has  any  effect  out  of 
the  Ctate  where  the  divorce  is  granted  has  been  much 
dtspnted.  In  most  States  sUch  a  prohibition  is  reganled 
as  a  penalty,^  and  therefore  is  is  deemed  to  have  no  extra- 
territorial force;  1^  but  in  Maryland  i*  and  North  Caro- 
lina i<^  it  is  Iield  not  to  be  a  penalty,  but  a  denial  of  relief 
and  oonti nuance  of  the  incapacity  to  marry  which  arises 
from  an  existing  marriage. i'  In  these  last  States,  there- 
fore, the  capacity  to  matry  depending  on  domicile, is  the 
prohibition  would  have  equal  effect  no  matter  where  the 
])arty  tried  to  marry,  as  long  as  such  party  retained  his  or 
her  domicile;  19  but  in  the  first-mentioned  States  the  prohi- 
bition can  be  easily  evaded.  A  New  Yorker,  prohibited 
by  a  New  York  court,  has  but  to  step  intjo  New  Jersey  to 
be  married,  and  tlie  New  York  cowrts  will  hold  the  mar- 
riage valid.'^''  On  principle,^!  if  the  prohibition  contain 
no  words  of  nullity,  a  marriage  in  disregard  ef  it  should 
be  simply  valid  and  iHegal,^^  ^mi  so  it  has  once  been 
held;'-®  but  in  general,  where  the  prohibition  has  any 
effect,  a  marriage  in  disregard  of  it  ift  a  mere  nullity j'-^* 
tliougli  it  be  contracted  with  tlie  innocent  party  and  for- 
mer spouse.^  Btit  such  a  marrhige  does  not  constitute 
bigamy '^^  or  adultery.**  In  one  case,  where  a  second 
marriage,  though  after  divorce,  during  the  life  of  the  first 
spouse,  is  made  a  felony  by  stittute,  »nch  marriage  was 
also  held  void.^  The  absence  of  tjlie  innocent  spouse  un- 
heard of  for  seven  yeaTS  does  not  avoid  tlie  prohibition.® 

1  Consult  ante,  SS  77, 116,  IW,  200, 213,11. 10,  TVt  o,  415, 480;  past,  S  4M. 

2  See  077  fe,  §  200. 

3  As  In  Now  York,  Co.  Pro.  1883,  §  1761;  Van  Voorbis  v.  BrintnaU, 

86  N.  Y.  IS,  40  Am.  Rep.  &05. 

4  As  In  Marylana,  R.  C.  1878,  Art.  51,  §  12;  Elliott,  38  Md.  357. 
6  111  the  cases  cited  no  distinction  lias  been  mode. 

6  Barber,  16  Cal.  378. 

7  Gamer,  56  Md.  127. 129;  ante,  S  217  a. 

8  EUlott,  38  Md.  357, 361. 
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9   8parliawk,l]«  Hub.  Sift,  SM. 

10  See  Coclirane,  10  AUen. 276, 277 :  Bollock,  122  ICms.  3, 4:  Sparhswk, 
116  Mass.  31ft.  320;  ChUds,  109  VaaB.  40Ih  406;  Feck,  8  Abb.  N.  CTm,  401 ; 
Green.  8  Abb.  N.  C.  450, 453. 

11  Bullock,  122  Mass.  3, 4. 

12  Van  Vuorhls  v.  Brlntnall,  P8  N.  T.  18,  28,  40  Am.  Bep.  505,  citing 
roost  of  the  cases  decided  prior  to  1881.  In  such  States  the  incapacltj 
to  marry  depeuds  entirely  ou  the  protUbitlon;  the  luarrbige  relation  Is 
wholly  dissolved:  People  v.  Hovey,  5  Barb.  117, 119;  Moore  v.  Hege- 
man,  27  Him,  68, 70;  Dickson,  1  Yeig.  110, 114, 115;  ante»  S  430. 

13  Ante,%  116. 

14  Fuller,  40  Ala.  301. 306;  Stevenson  v.  Gray,  17  Mon.  B.  193;  Com.  v. 
Laue,  113  Mass.  456;  Putnam,  8 Pick.  433;  West  v,  T>exin(<ton,  I  Pick.  506; 
Thorp,  17  Am.  LawReK.N.S.l66  (New  York.  M.'irch,  1883);  Van  Voor- 
hls  r.  Brlutiiall,  86  N.  Y.  18, 40  Am.  Ren.  505;  Ke  Tison,8  Abb.N.  C.  171, 
172;  People  v.  Chase,  28  Him,  310, 313;  Moore  v.  Hegeman,  27  Hun.  68. 70 1 
IVebb,  ITuck.  873, 373;  Van  Storch  v.  Griffin,  71  Fa.  St.  240. 244;  Dick- 
son, 1  Yerg.  110. 114. 115;  on/e,  SS  77, 116, 160. 

1ft  EUlott.  38  Md.  358, 363. 

16  Williams  «.  Gates,  ft  Ired.  535, 538. 

17  Jnte,  §§  76-79, 237. 

18  .<ln/«,  SS  113-117. 

19  Williams  9.  Gates,  8  IrecL  631,  SS& 

20  Van  Voorliis  9.  BxIntnaU,  Mipni,  n.  14. 

21  Ante,  9  63. 

23  iinte,  SS  5, 48-53, 152. 

23  Park  v.  Barron,  20  Ga.  702;  ante,  S  77,  n.  8. 

24  Cropsey  v.  Ggden,  11  N.  Y.  228, 285;  anUp  S  77,  n.  7. 

25  Moore.  8  Abb.  N.  C.  171, 173. 

26  State  v.  Weatherby,  43  Me.  256, 264;  People  «.  Hovey,  ft  Baib.  117, 
121;  an<«,SSKiO,430. 

27  State  r.  Weatherby.  43  Me.  256,  264;  Com. ».  Putnam,  1  Pick.  136, 
139;  ante,  SS  156, 430. 

28  Calloway  v.  Bryan,  6  Jones,  599, 570. 

29  Borrowdale.  28  Hun,  336, 337. 

Article  U.^Ths  Sjbvbbal  Bigbxs,  etc.,  Affected. 

S  433.  The  rights,  etc.,  affected,  enumerated. 

S  434.  The  right  to  marry  again. 

S  435.  The  right  of  cohabitation. 

S436.  The  right  of  support. 

S  437.  The  right  to  the  children. 

S  438.  The  right  to  the  marriage  name. 

S  439.  The  right  to  testify  for  aud  against  each  other. 

S  440.  Respective  rights  under  marriage  settlements. 

S  441.  Respective  rights  in  common  property. 

S  442.  Respective  personal  rights  against  each  other. 

i  443.  Respective  rights  in  wife's  realty. 


J 
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i  444.  Respective  rigbts  In  wife's  personalty. 

S  445.  Respective  rights  in  wife's  eho*e$  in  action. 

S  446.  Rcsiiective  rigbts  in  bosband's  realty. 

S  447.  Respective  rigbts  in  busband 's  personalty. 

S  448.  MLscellancous  rigbts  auil  liabilities. 

S  449.  Tbo  rigbts  of  tbe  wife  as  a/eme-Mle. 

S  450.  Tbe  rigbts  of  tbe  survivor. 

S  451.  Vested  rigbts  and  retrospective  statutes 

§  433.    The  rights,  etc.,  affected,  enumerated.^ 

Tlie  various  kiuda  of  divorce  i  may  or  may  not  affect,  or 
may  affect  differeutly,  the  several  rigbts,  obligations,  and 
disabilities  of,  or  arising  out  of,  tbe  marriage  status,*''  to 
wit  :  (1)  tbe  riglit  of  each  party  to  marry  another  per- 
son ;8  (2)  the  riglit  of  one  of  the  parties  to  cohabit  with 
the  other;  ^  (3)  the  wife's rFglit  of  support,;  5  (4)  the  respect- 
ive rights  of  the  parties  to  their  children;  ^  (5)  their  riglit 
to  testify  for  or  against  each  other  ;7  (6)  their  respective 
rights  under  marriage  settlements;  8  (7)  or  in  their  com- 
mon property; 5^  (8)  or  against  each  other  personally ; i* 
(0)  or  in  their  own  or  each  other's  realty  ^  and  person- 
'alty;i2  (lO)  the  right  of  the  wife  to  act  as  Sk  feme-^ole;  ^ 
(11)  the  right  of  the  wife  to  the  husband's  name;i^  (12) 
the  rights  of  the  survivor  as  widow,  widower,  etc. ;  ^  and 
(13)  the  other  various  rights  and  liabilities,  in  tort  or  in 
contract,'  connected  with  coverture.^ 

1  Ante,  S§  122, 123  a,  139. 143. 195, 198-200, 40fr416, 427-432. 

2  See  on^tf,  §§  8, 17. 

3  Ante,  S§  7&-T9, 116, 159-161, 231, 237, 432;  post,  S  434. 

4  Ante,  §S  173-175, 177,  ISO,  221, 252, 253, 269;  pott,  $  435. 

6  Ante,  §§  176, 179, 180, 252, 269, 279-281, 358-397;  poU,  S  436. 

6  Ante,  |$  400-407 ;  post,  S  437. 

7  Ante,  S§  m,  133. 247, 259, 272, 349;  post,  $  439. 

8  Ante,^i  32-43, 181-192 ;  post,  S  440. 

9  Post,%Ul. 

10  Poj^S442. 

11  Po4^SS443,446. 

12  Po«^SS444,445,447. 

13  Ante,  SS  173, 174, 175, 177:  post,  S  449. 

14  Post,%43S, 

15  Po*t,  liiO, 

16  Fost,^Ua. 
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§  434.  The  right  to  marry  again.— In  tLe  case  of  a 
void  marriage,  the  parties  not  being  thereby  incapacitated 
for  marriage,  I  tliey  may  marry  again,  even  before  and 
without  a  decree  of  nullity.'^  In  the  case  of  a  voidable 
marriage,  it  being  void  ab  initio  if  duly  avoided,^  the 
parties  may  marry  again  after  a  decree  of  nullity.^  In 
the  case  of  a  valid  marriage:  a  decree  nisi  does  not  dis- 
solve the  marriage,^  and  the  parties  cannot  marry  again 
until  it  is  made  absolute.^*  A  divorce  a  vinculo  dissolves 
the  relation  of  husband  and  wife,''  and  both  parties  may 
marry  again,^  unless  there  is  a  special  prohibition.^  A 
divorce  a  menha  does  not  dissolve  the  relation  of  husband 
and  wife,!^  and  neither  party  can  marry  again,  ii  A  pro- 
hibition against  marriage  is  valid  if  passed  under  the 
authority  of  a  statute,^  and  such  a  statute  prohibiting 
another  marriage  after  divorce  is  constitutional,^  but 
such  a  prohibition  has  probably  no  extraterritorial 
force,!*  and  the  party  prohibited  may  marry  again  in  any 
State  other  than  the  one  where  the  divorce  is  granted.^ 
It  is  doubtful  whether  formerly  in  England  the  guilty 
party  could  marry  again  after  an  absolute  parliamentary 
divorce. IS  At  one  time,  it  seems,  the  parties  could  marry 
again  after  a  divorce  a  mensa,^"^ 

1  iinte,  ^'S  76-79.  lfi»-161. 

2  Shaak,  4  Brewst.  305. 308;  Beaves,  54  HI.  332. 333;  ante»  §S  141, 429. 

3  iinto.  $§  76-79, 199-161.    See  particularly  $S  147, 429. 

4  Ybompson,  10  Fhlla.  131, 133. 
6  Ante»%i2». 

6  Moors,  121  Mass.  232, 233;  ante,  %  428. 

7  Ante,%iSO.  " 

8  Clark  v.  Lott.  11  111.  105.  114;  WhltseU  v.  Mills.  6  Ind.  229,  230; 
Harding  o.  Aiden,  9  Me.  140.  ISO;  State  v.  Weatberby,  43  Me.  25M,  2ii2- 
264;  HiOl,  2  Strob.  £q.  174, 178;  Dickson,  1  Yerg.  110, 115;  ante,  §  j  77,  16U. 
430. 

9  Jn^e.SS  77,116.160.430.432. 

10  Jnte.S431. 

11  Young  r.  Naylor.  1  Hill  Cb.  383, 386;  ante,  SS  77, 160, 431. 

12  Ante,  SS  200, 214. 415. 432. 

13  EUlott.  38  Md.  357 ;  ante,  SS  20O,  432. 

14  iln<e,SS77,116,160,432. 
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lA   Thorp,  17  Am.  Law  Beg.  N.  S.  168  (New  York,  March,  1888);  Mils, 
IS116.4S2. 

18  2  Blsh.  M.  A;  D.  S  686;  Chichester  v.  More.  8  Swab.  &  T.  223, 283. 

17   Wait,  4  Comst.  96, 105;  2  Blsh.  H.  ^b  D.  S  728. 

g  435.  The  right  of  cohabltatdon.— The  common 
mark  of  every  kind  of  divorce  is  that  the  parties  are  sep- 
arated— their  right  to  cohabit  with  each  other  is  de- 
stroyed.^ After  a  divorce  a  vinculo^  the  wife  is  an  intruder 
in  her  husband's  house;  he  can  shut  it  up  and  bar  her 
out;  ^  and  if  the  parties  live  together  they  may  be  subject 
to  the  same  penalties — such  as  an  indictment  for  fornica- 
tion'^—and  to  tlie  same  risks— such  as  that  of  raising  the 
presumption  of  a  marriage  by  consent^ — as  if  they  had 
never  been  married.^  By  a  divorce  a  mensaf  separation  is 
authorized  and  enjoined«<^  so  that  if  the  wife  gives  birth  to 
a  child  conceived  after  the  decree,  there  is  no  presumption 
that  her  husband  begat  it;^  and  if  the  parties  do  live  to- 
gether again,  the  decree  is  absolutely  avoided.^ 

i    Consult  ante,  H 17S,  176, 161, 198, 260, 413. 414. 

2  Brown  v.  Smith,  83  HI.  291, 297, 299.  But  see  Merrill,  88  Mich.  707, 
706. 

8  Ante,  %  ISA.   In  some  Stattti  this  18  made  adultery  bjr  statute. 

4  ilnte,  SS  88, 132. 

5  See  ante,  im. 

6  Ellison  V.  Mayor,  53  Ala.  558,  561 ;  tiokamp  r.  Haffaman,  36  Hd. 
511,517. 

7  St.  Oeorse  v.  St.  Maigaret,  1  Saik,  128;  Van  Aemam.  1  Barb.  Ch. 
875. 

8  Nathans,  2  Fhlla.  393, 394, 395;  ante,  g  431. 

§  436.  The  right  of  support.— The  wife's  right  to  l>e 
supported  by  her  husband  depends  upon,  and  ceases  with, 
the  existence  of  a  valid  marriage  between  them.^  There- 
fore, after  a  divorce  a  vinculo ^  the  wife  cannot  pledge  her 
husband's  credit,^  or  sue  him  for  alimony;  >  but  after  A 
divorce  a  mensa  for  his  fault,  she  may  adopt  either  the 
former  *  or  the  latter  «  course.  Her  right  also  is  forfeited 
by  her  fault,^  waived  by  her  acceptance  of  an  allowance 
from  her  husband,?  superseded  by  his  payment  of  ali- 
mony awarded, 8  and  does  not  exist  if  she  has  adequate 
means  of  her  own.^ 
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1  Clarke  «.  Lott,  11  lU.  109. 114, 115;  ante,  §S  176,  179,  180,  368-370, 380. 

2  See  Addison  v.  Bowie,  2  Bland,  619, 626 ;  ante,  S  180.  Bat  see  For* 
rest,  3  Bosw.  tibl.  670. 

3  Flschli.  I  Blackf^360;  Wilde,  36  Iowa.  319;  Cook,  1  Barb.  Ch.639, 
644;  ani 
tion  to 

see  Stilplu  ^        . 

25  N.  J.  Eq.  tiU;  Cook,  56  Wis.  li;5, 14  M.^.  Kep.  3J. 

4  Crittenden  r.  Scbermerhom,  39  Micb.  661, 664;  ante,  §  180,  n.  20. 
6    Covell,  L.  R.  2  P.  &  D.  411,412;  ante,  %%  366. 367, 370, 3C3. 

6  Latbam,  30  Gratt.  307, 338, 339 ;  ante*  §8  176, 179)  180,  371. 

7  Barnes,  L.  U.  I  P.  <fr  D.  506, 507:  ante,  S§  176, 179, 180, 372. 

8  Plaster,  47  lU.  290, 294;  ante,  §§  180,380. 

9  CoUins,  80  N.  Y.  1, 13;  Coles,  2  Md.  Cb.  341, 347:  ante,  S  372. 

§  437.  The  right  to  the  children.— In  the  absence 
of  statute,^  cliildreu  the  marriage  of  whose  parents  is 
void  are  not  legal  children,  but  illegitimate.^  If  such 
marriage  is  voidable  only,  they  are  legitidaate,^  but  if  it 
baa  been  duly  avoided,  they  are  illegitimate.^  But  a  di- 
vorce does  not  affect  the  legitimacy  of  children  born  or 
begotten  before  the  date  of  the  decree,^  unless  where  the 
offense  was  the  wife's  adultery,  in  which  case  the  legiti- 
macy of  a  child  begotten  about  the  time  thereof  may  per- 
haps be  questioned  and  determined.*^  Unless  the  decree 
makes  special  provision  for  the  care  and  custody  of  the 
children  of  the  parties,^  the  respective  rights  of  the 
parents  to  the  children  are  not  affected  8— the  divorce  dis- 
solving the  relation  of  husband  and  wife,  not  the  relation 
of  parent  and  cliild.^  The  divorced  wife  may  be  the 
natural  tutrix  of  the  children  after  the  husband's  death.^<> 

1  Ante,  m',  147.  See  Harrinffton  v.  Barfleld,  30  La.  An.  part  11. 
1297;  Bucliaiian  v.  Horey,  S.*?  Mo.  2i6;  Hartwell  v.  Jackson.  7  Tex.  576. 

2  Plant  c.  Taylor.  7  Hurl.  &  N.  211;  Einsley,  2  Swab.  A  T.  4')!; 
Greene,  2  Gray,  361 ,  363;  Znle.  1  N.  J.  Eci.  9«, «7, 98;  Allen  v.  Maciellan, 
12  Pa.  St.  828, 332;  Crouch,  aO  Wis.  667, 670;  ante,  8S  147, 424. 

8    Bary's  Case,  5  Coke,  Wi;  Daniel  v.  Sams,  17  Fla.  4<<7. 

4  Auglitie,  1  Phillim.  201, 1  Eng.  £cc.  72, 73;  ante,  §§  147, 429. 

5  Walt,  4  Cornst.  95, 100-102 ;  Linceciim,  3  Mo.  441. 

6  Aee  CroM,  3  Paige,  130;  Van  Aemam,  1  Barb.  Cb.  375;  Montgom- 
ery, 3  Barb.  Ch.  132. 

7  iln/e,S§  400-407. 

8  Cocke  V.  Hannum,  39  Miss.  423, 437, 439 ;  ante,  SS  403, 407. 
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9  Welch,  43  Conn.  342, 350;  Finch,  22  DL  411, 417;  Plaster,  47  UL 290, 
292. 

10   Pinnlger,  25  La.  An.  53, 64, 55. 

§  438.  The  right  to  the  marriage  name.— Except 
in  trade-mark  cases,^  there  is  no  property  in  a  name,^ 
and  a  person  may  assume  any  name  he  or  she  pleases 
without  the  aid  of  legislature  or  court.^  A  person's  name 
is  simply  the  designation  by  which  he  is  called,  or  by 
which  he  is  usually  known.^  Custom  gives  a  wife  the 
husband's  surname.^  But  she  need  not  assume  it  if  she 
does  not  wish  to,<^  and  she  may  equally  well  assume  the 
name  of  a  man  with  whom  she  is  adulterously  cohabitat- 
ingJ  Since  a  name  is  thus  merely  a  matter  of  reputation 
or  personal  choice,  no  decree  is  necessary  to  establish  or 
change  it;  ^  but  in  some  States,  in  order  that  sanction  and 
publicity  may  be  given  to  a  party's  assumed  name,  the 
power  to  change  the  name  is  vested  in  a  court,^  and  is 
often  bestowed  upon  a  divorce  court  to  be  exercised  in 
granting  the  divorce.^^  It  has  been  said,  that  a  woman  by 
a  divorce  a  vinculo  is  remitted  to  her  former  name  and 
station  ;^i  that  the  name  a  woman  acquires  by  marriage 
becomes  her  name,  and  she  can  acquire  a  new  name 
after  divorce  only  by  reputation;  ^  and  that  there  cannot 
be  two  women  entitled  to  the  name  of  the  same  hus- 
band. ^^  In  fact,  the  matter  of  name  is  purely  one  of 
choice.  14 

1  See  Burgess,  17  Eng.  L.  &  Eq.  261;  Croft  v.  Day,  7  Beav.  84; 
Stonebraker,  33  Md.  268;  England  r.New  York,  8  Daly,  381;  Faber,49 

Barb.  3d8. 

2  DuBoulay,  L.  R.  2  P.  G.  430, 38  L.  J.  P.  C.  35,  6  Moore  P.  C.  C, 

N.  S.  31. 

3  Snook,  2  Hilt.  566:  Linton  0.  Bank,  10  Fed.  Rep.  895.  See  Williams 
V.  Brvaiit,  5  Mces.  &  W.  449:  King  r.  Belllnghurst,  3  Maule  &  8.  250; 
Doe  r.  Yates.  5  Barn.  &  Alcl.  644;  Davles  v.  Lowndes,  1  Bins.  K.  O. 
618;  Bice  v.  Boyce.  39  Md.  314;  Bank  v.  Faggers,  31  Md.  38;  BelTo.  Son, 
4-'  N.  Y.  Sup.  670. 

4  Johnston  v.  Ooodenow,  44  Vt.  662. 

5  Consult  Snook.  2  Hilt.  666;  infra,  n.  14.  The  custom  is  diflerenfe 
in  parts  of  continental  Europe. 

6  Many  actresses  do  not,  and  literary  women. 

7  Clark,  19  Kan.  532. 
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8  Snook,  2  Hilt.  566. 

9  See  Md.  R.  C.  1878,  p.  729. 

10  Ark.  Dlff.  1RT4. !« 2J08:  Conn.  G.  S.  1875.  p.  18S.  S  5;  Kan.  G.  L.  188U 
^  4185;  Mas».  P.  S.  1882.  p.  813,  !t21 ;  Minn.  U.  8. 1878,  P.  627,  $29:  Nev.  C. 
T..  1873.  S  221;  R.  I.  B.  S.  1882,  p.  429;  Yt.  B.  S.  1880,  §2393. 

11  Capel  V.  PoweU,  17  C.  B.  N.  S.  743, 748. 

12  Fendall  v.  Goldsmith,  L.  B.  2  P.  D.  263, 264. 

13  McCraney,  5  Iowa,  232, 353. 

14  See  discussion  by  author  In  "  Md.  Law  Becord,"  July  15, 1882. 

§  439.  The  right  to  testify  for  and  against  each 
other. — ^Except,  perhaps,  on  the  ground  of  estoppel,  the 
capacity  of  a  man  and  woman  to  testify,  the  one  for  or 
against  the  other,  cannot  be  affected  by  an  alleged  mar- 
riage between  them  which  has  been  decreed  null  and 
Toid.i  But  any  incapacity  of  this  kind  which  has  existed 
by  virtue  of  a  valid  marriage  between  them  is  not  affect- 
ed by  A  divorce  a  mensa,^  A  divorce  a  vinculo  destroys 
any  incapacity  of  the  husband  and  wife  due  to  interest,^ 
or  the  existence  of  coverture;^  but  their  incapacity  to  tes- 
tify against  each  other  as  to  private  matters  which  occurred 
before  the  divorce  is  based  on  the  policy  of  the  law  which 
seeks  to  render  the  relation  of  husband  and  wife  one  of 
entire  confidence.^  Therefore,  after  an  absolute  divorce 
the  parties  may  testify  fully,  except  as  to  confidential 
communications  made  during  marriage.^*  The  only  safe 
practice  is  to  adhere  to  the  rule  that  whatever  passes  be- 
tween husband  and  wife  shall  remain  forever  sacred.^ 
Therefore,  neither  party  after  divorce  can  testify  against 
the  other  to  the  other's  statements  made  in  confidence,^ 
or  to  the  other's  marital  conduct,^  or  to  facts  learned  by 
virtue  of  the  marriage  relation;  ^^  thus,  a  divorced  wife 
being  prosecuted  for  adultery  committed  before  the  di- 
vorce, her  husband  cannot  testify  against  her,^  except  to 
prove  the  marriage;^  and  a  divorced  wife  cannot  testify 
to  her  husband's  cruelty  during  coverture,^  or  abuse,!* 
or  to  any  fact  which  would  disgrace  him,i6  or  affect  his 
character  or  pecuniary  interest  ;^<^  or  even,  in  a  peculiar 
case,  to  a  contract  made  by  bim  with  a  third  party.^7  Bu^ 


g43» 

OBuall^r  tnuia»ctlo)u  with"  and  declaratioiia  toi^  thitd 
parciea,  or  acia  public  in  their  mitiiTe,>'  ara  not  conflden- 
tLal  aoauuunioBttons;  aod  a  party  may  testify  to  any 
knuwltidKe  not  obtained  by  Tlrtne  of  the  marriage  rela- 
t.lon,ii  or  to  any  tacts  not  connected  therewith;^  thoa.  In 
a  prosecutioD  against  a  divorced  husband  for  perjury  in 
swearing  to  her  adultery,  the  wife  may  testify  that  she 
had  no  Intercourse  with  any  one  but  hlm.^  But  the 
privileBB  may  be  waived  by  the  party  whose  commntilca- 
tion  is  privileged  ;>*  and  either  party  may  testify  for  the 
otlier,^  though  this  has  been  denied,'  In  some  Stales 
statutes  regulate  this  whole  subject,  bat  these  aie  usually 
simply  declaratory  of  the  unwritten  law." 

1    Coratdl «(«.»««,  in.  Ml,  UI,  349. 

S    Keoir>g.Daitiitasm,aIIsr.(DeLHlT,llS. 

«   aaiec.JoUy.lDer,  AB.Eq.  iiD,  111!  ua  oMi,  II  in.  Ml. 


.  ■.^VSi,^ 

D«ltoy,I 

:    Biirriej 

! ,.  Cainnci,  1  Barn.  392,3!«;  SUie  , 

.Jollr.JDBT.  4B.  B). 

8   Keroe 

r  I.  Pktianoa,  tl  laA.  M.  m. 
..Jolly.aI>ev.*B.Eq.ll(l,113.1]i, 

lU   ElHWtr 

*..  Pom.  IJ  BmIi.  v,i.  157:  RateJlH 

•  .Wales,!  Hm,a,a; 

;Cart«r,  4  OhW  81.  5H,  lea. 

11  ^»»  I 

>.  Jalli',  3  Dev.  JB  B.  Kq.  110^  lUi  Sb 

U.  ,.  PlwUa.  s  TTto, 

13   Sratei 

>.DudIeT,TWlL«M,B(r. 

13   AqcKt 

son.  fl  Kan.  11!.  ll»(ttinU>i):  aute  i 

>.*illT,tDaT.*K.X» 

Ik  r.  Qtnage.  la  UHiu,  US,  Ul;  in/ra, 

,o.M.                       ^ 

■oush  V.  Mitchell,  I  Held.  139.  MJ. 

la  8t8W. 

I.  Jotly. »  Oav.  *  B.  £q.  1 13. 114. 

U   Cookt 

'.  OrangB,  la  Ohio,  Me,  a2»;  RaicUfl  i 

>.ffiteB,iHm,a.«. 

11    Oh*. 

.anHigB,i8  0hio,62a.a3a. 
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18  Herrtck  v.  Odell.  29  Mtch.  47,  ID. 

19  Mercer  v.  Patterson,  41  Ind.  440, 444. 

20  McGalre  v.  Malonesr,  1  Hon.  B.  224 :  Elswiek  «.  Com.  13  Bosh,  155, 
157 ;  Stober  o.  MeCarter,  4  Ohio  St.  513. 5M. 

21  Batcliff  V.  Wales,  1  Hill,  63, 65;  supra,  n.  10. 

22  See  Chamberlabi  v.  People,  23  N.  Y.  85, 83 ;  State  v.  Dadley.  7  Wis. 
€64,667. 

23  Chamberlain  v.  People,  23  N.  Y.  85, 89, 90. 

24  See  2  BIsh.  M.  A  D.  S  723. 

25  Dlclceraian  v.  GmTOs,  6  Cosh.  308,  009;  Wottrlch  v.  Freeman,  71 
W.  Y.  601, 60i. 

26  Bea  0.  Tucker,  51 XR,  110,  111. 

27  See  Anderson,  9  Kan.  112. 115;  Elswlck  v.  Com.  13  Bssh.  155, 157; 
Herrick  v.  Odeli,  29  Mien.  47, 49;  6tober  o.  MeCarter,  4  Oliio  St.  5L3, 5J4. 

§  440.  Respective  riglits  under  maniage  settle- 
menta. — As  a  general  rale,  a  marriage  aettlement,^  wheth- 
er made  before^  or  after <  the  marriage  of  the  parties,  or 
in  the  nature  of  a  deed  of  separation,^  is  not  affected  by  a 
divorce,*  unless  it  contains  a  provision  to  this  effect,*  or 
such  a  provision  exists  in  a  statute.'^  Thus,  a  settlement 
on  a  wife  for  her  life  does  not  cease  with  her  divorce,8 
but  a  provision  to  continue  during  coverture  does,  though 
she  be  the  innocent  party.*  A  settlement  for  the  "Joint 
Uvea**  of  the  husband  and  wife  has  been  held  to  continue 
only  daring  their  "Joint  married  Hoes'*  and  to  cease  with 
an  absolute  divorce.i<^  So  it  has  been  held  that  a  wife  in 
fault  forfeits  her  jointure  on  divorce, ii  since  she  thereby 
loses  her  dower, i*  in  lieu  whereof  the  jointore  is  made.^^ 
So,  after  a  divorce,  a  court  would  probably  not  enforce  an 
agreement  for  a  settlement, ^^  the  consideration  having 
failed.^  But  by  agreement  a  provision  in  a  settlement 
may  be  superseded  by  a  provision  for  alimony.  ^^ 

1  iln/«,S§32^3. 

2  Anttt  S  40,  n.  15;  infra,  n.  5. 

8    See  Bunch,  26  Ind.  400, 405;  Harris  v.  McElroy,  45  Pa.  St.  216, 220. 

4  .in/tf,  S 191,  nn.  5, 6, 1. 

5  See  Evans  v,  Carringtui,  2  DeGex,  F.  ft  J.  431,  6  Jnr.  N.  S.  286,  7 
Jar.  N.  S.  197;  2.1  L.  J.  Chanc.  S^M),  30  L.  J.  Chanc.  864;  Jessop  v.  Blake, 
8  Jur.  N.  S.  537:  Bond  v.  Taylor.  8  Jur.  N.  8.  1U90.  31  L.  J.  Chanc.  784; 
Fassall  v.  Dowdinff,  41  L.  J.  Chanc.  716,  L.  R.  14  £(i.  4^1;  Fita/erald  o 
Chapnuin,  L.  K.  I  Chanc.  5j:).  45  L.  J.  Chauc.  23;  Burton  v.  Sturjfeon 
L.  K.  2  Chanc.  318;  4*^  L.  J.  Chanc.  633;  Hastin;^  v.  Orde,  11  Slra.  2U5 
Jee  V.  Thurlow,  4  DowL  ft  B.  11;  Wigmy,  L.  ii.  7  P.  D.  177,  22d;  Cod 
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rlnsrton  v.  Lindsay,  20  Week.  R.  934;  McGowan  v.  Caldwell,  1  Cranch 
C.  C.  481 ;  McBrlde  v.  Greenwood,  11  Ga.  879;  Bnnch,  36  Ind.  400;  Dal- 
tuno.  Barnardston,  9  Mass.  201:  West  v.  Lexln'^ton,  I  Pick,  ft.6;  liab- 
coc-lc  V.  Smith.  22  Pick.  61 ;  Higliiey  v.  Allen,  3  Mo.  App.  521 ;  BofEaloe  v. 
Whltedeer,  15  Pa.  St.  132;  Harris  v.  McElroy,  45  Pa.  St.  216, 220. 

6  Compare  ante,  S 191,  n.  18. 

7  See  Harvey  9.  Farqahar,  L.  R.  2  H.  L.  S.  193. 

8  McGrath  9.  Pa.  8  Phila.  113,  114;  Miller,  1  Sand.  Ch.  103.     See 
ante,  S  191. 

9  Harvard  9.  Head,  111  Mass.  209, 212. 

10  Hlgbley  9.  Allen,  3  Mo.  App.  521,  524-526;  Hays  9.  Sanderson,  7 
Busb,  489.  4»0;  anU,i  430. 

1 1  Clarke  9.  Lott,  11  m.  105, 114 ;  Jordan  9.  Clark,  81  HI.  465, 467. 

12  Po«^S446. 
-   13    Ante,%i^a, 

14  Clarke  9.  Lott,  11  lU.  105,  114, 115;  Cartwrlght,  19  Eng.  L.  A  £q. 
46;  2Blsh.  M.&D.S719. 

15  See  <m/e,  §S  33, 187. 

16  flee  Stewart,  43  Ga.  294;  Albee  9.  Wyman,  10  Gray,  222:  Morrl- 
sou,  49  N.  H.  69;  ante,  S§  374, 375, 38i,  191,  n.  1 

§  441.    Respective  rights  in  common  property. 

— A  divorce  a  mensa  of  itself^  does,  not  affect  the  rights 
of  the  parties  in  their  common  property,^  but  a  divorce 
a  vinculo  may.*  Thus,  where  by  virtue  of  the  irmarriage 
a  husband  and  wife  hold  a  piece  of  property  as  tenants 
by  entireties,^  a  divorce  a  vinculo  renders  them  tenants  in 
common  ;S  but  if  the  deed  expressly  makes  them  joint 
tenants,  even  though  they  should  be  deemed  to  liold  dur- 
ing marriage  as  tenants  by  entiifeties,  the  divorce  leaves 
them  joint  tenants  still.*  Property,  however,  which  is 
conveyed  to  them  for  their  *' joint  lives"  may  bo  held 
to  pass  over  on  the  cessation  of  their  "joint  married 
lives,"  with  divorce.^  As  to  the  community  property,  the 
wife  is  generally  entitled  to  one-half  on  divorce, ^  but  in 
Louisiana  she  must  assert  her  rights  witliin  a  given  time.' 
A  conveyance  by  the  husband  of  common  property 
passes  only  his  interest,^^  but  a  lease  by  husband  and 
wife,  jointly,  binds  them  both  even  after  the  divorce. ^ 

1  See  atHe,  §  427 ;  as  to  effect  of  grant  of  alimony :  S  8  378. 3  96, 397. 

2  Because  they  still  remain  husband  and  wife :  ante,  S  431. 

^^  3  See  Bosrgs,  55  Ga.  690, 591 ;  Harrer  v.  Wallner,  80  ni.  199, 2A|;  Lash, 
68  Ind.  6i6, 628,  52.>;  Depas  v.  Mayo,  II  Mo.  814,  316,  31!»;  Ames  r.  Nor 
man,4Sueed,6!<3,60i-e^i«:  Gillespie©.  Warford,  2  Cold. 632.  642:  Ben- 
son, 16  Bank.  Seg.  377,  adu. 
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4  See  Fladung  v.  Rose.  58  Md.  13. 31 ;  Marboarg  r.  Ck>le,  49  M(L  4(r2; 
post,  S  4(>7. 

5  Harrer  v.  Wallner,  W  111.  197. 204;  Lash,  5^  IqcL  526, 529.    See  Ben- 
son, 16  Bank.  Keg.  377, 3dU;  Boggs,  55  Ua.  blAt,  ML 

6  Lasb,  fiS  Ind.  526, 5:8. 

7  Hays  v.  Sanderson,  7  Bush,  489, 490;  ante,  SS  430, 440. 

8  Denas  v.  Mayo,  11  Mo.  314. 316.  819.    See  Kashaw,  S  Gal.  812;  Mc- 
Laren «.  Benton,  31  Gal.  2»;  MUler.  33  Cal.  853. 

9  Deculr  v.  Lejenae,  15  La.  An.  569,  573;  Ewing,  15  La.  An.  416; 
WilUamsonv.  Anillton,  13  La.  An.  Zil,  Ui. 

10  Ames  V.  Nonnan,  4  Sueed,  683, 693, 696, 69^.    Gonsnlt  post,  $  445. 

11  Emmert  V.  Hays,  89  ni.  11, 19. 

§  442.  Respective  personal  rights  against  each 
other. — ^Af  ter  a  divorce  a  mensa,  the  man  and  woman  are 
still  hasband  and  wife,  though  certain  of  their  rights  and 
obligations  are  suspended;  ^^  therefore  they  cannot  con- 
tract, etc.,  with  each  other  to  any  greater  extent  than  be- 
fore the  divorce,^  though  the  wife  may  alone  or  by  next 
friend  sue  her  husband  upon  rights  arising  out  of  the  di- 
vorce, such  as  her  right  to  alimony.^  But  with  a  divorce 
a  vinculo^  all  marriage  rights  and  obligations  cease,^  and 
the  man  and  woman  may  thereafter  deal  with  each  other 
as  with  strangers.^  The  wife  may  be  her  late  husband's 
tenant.<^  She  may  sue  him  for  her  money  received  by 
him  after  the  divorce;''  or  for  her  alimony ;«  or  on  a  valid 
promise  made  to  her  during  coverture,^  just  as  she  could 
his  representatives  were  he  dead.^^^  She  may  question  the 
validity  of  a  conveyance  made  by  him  during  coverture 
in  derogation  of  her  rights. ^  She  may  enforce  a  mort- 
gage against  him.^^  But  she  cannot  sue  him  on  a  right 
which  could  not  arise  owing  to  the  marriage  relation;  as, 
for  an  assault  committed  by  him  on  her  during  cover- 
ture. ^  So  the  man  may  recover  from  his  late  wife  debts 
due  him  by  hejM 

1  Ante,  %l  431, 43iA3a. 

S  See  discussion  in  Barber,  21  How.  582, 1  Ghand.  280. 

5  Barber,  21  How.  532, 591;  contra:  Barber,  1  Chand.  280, 282. 
4  ilnte,  SS  430. 434-436. 

6  Cases  cited  infra.    Gonsnlt  pott,  S  452. 
6  MerriU,  38  Mich.  707, 708. 

M.  A  D.— 8T. 
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7  Legg,  8  Mass.  99, 101.    S^  pott,  %  US, 

8  Howard,  15  Md.  196, 197;  tupra,  n.  3;  ante,  S  378. 

9  Webster,  58  Me.  139, 144, 145.    See  BUUce,  64  Me.  177, 18S. 
!•  See  Albee  v.  Cole,  39  Vt.  319. 

11  Barrett,  5  Greg.  411, 413, 415.    See  <iii<«,  S  377. 

12  Cbarmand,  1  N.  Y.  Leg.  Obs.  134. 

13  PiiilUps  V.  Barnet,  L.  B.  1  Q.  B.  DlV.  436, 438, 439;  Abbott,  67  Me. 
904,306. 

14  Blake,  64  Me.  177. 183.    See  Webster.  58  Me.  139, 144. 

§  443.  Respective  rights  in  the  'wife's  realty.^ 
The  wife's  realty  may  be  expressly  restored  to  ber  by  a 
decree  of  divorce  a  menM  ^  or  «  vinculo,^  even  such  part 
tliereof  as  the  husibaild  has  assigned  without  her  consent,^ 
and  the  husbaind  xnay  be  restrained  fro»m  interfering  with 
it.-t  The  Saine  effect  may  result  from  a  statute;  ^  and  if  a 
statute  declares  that  all  property  coming  to  a  woman  after 
divorce  shall  be  hers,  it  covers  a  reversion  owned  by  ber 
at  the  time  of  the  decree,  but  coming  inito  her  i>osseSsion 
thereafter. 8  Otherwise,  a  divorce  a  mentta  does  not  affect 
the  parties'  respective  rights  in  the  wife's  realty.?  She 
may  not  convey  it  alone,^  and  the  husband  has  his  life 
estate  and  curtesy .^  But  a  divorce  a  vinculo  of  itself  de- 
stroys the  husband's  estate  during  coverture  ^^  and  cur- 
tesy,u  his  assignee  getting  no  better  rights  than  himself, ^^ 
and  restores  to  the  wife  her  realty  absolutely  ^  and  en- 
tire. ^<  Thus,  she  holds  her  separate  property  free  from 
any  rights  of  her  husband, ^^  and  likewise  her  dower  lands 
acquired  through  a  previous  marriage.  10  If  her  property 
stands  in  her  husband's  name,  he  holds  it  as  her  trus- 
tee.i7  His  lease  of  her  land  ceases  with  the  divorce,^ 
unless  she  has  joined  in  it.^  The  law  is  the  same,  no 
matter  which  party  is  in  fault.^^  Curtesy,  before  the 
wife's  death,  is  not  a  vested  right.^ 

1    Holmes,  4  Barb.  297, 298;  Meeban,  2  Barb.  877,  378;  Dean  v.  BidK 
mond,  5  Pick.  461, 467;  ante,  i  397. 

^   3   See  Hays  v.  Sandersoa,  7  Busb,  489, 490;  Barnford,  4  Oreg.  30, 34. 
35 ;  ante,  §§3^7, 409, 416, 427. 

3  Krlger  v.  Day,  2  Pick.  316,  317,  318;  infra,  n.  12. 

4  Anon.  9  Mod.  43, 44;  Holmes,  4  Barb.  297, 298. 

5  ^In^e.  S§  397, 427. 
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t  luule,I..B.lEq.41l;UBe*T.»;  WUklit>aiiT.011woTi.L,B.4 
tS;Koc\iaaii.lMMt,i8tewua>, 
li  poll,  i  M9. 


It   Cluksc.LoR.uni.lW,]!!. 

le   tioei:Bn>»a,[iBlacU.  3()9,>19,  til;  Oonld  >.  Webtter,  1  Tylw. 

i;  acbach,UPi.St.UI,3M. 

IB  tiouidV.'WetjBier,  1  Tyler,  IM,  lit. 

1»  Bmmert  K.  Hayi.  BB  lU.  11,  U. 

W  pDner,!nGratt.B99,SM. 

:i  Porter,  27  atBn.SW,«tl«;p(u<,{«l 

§  444.  Rwpaotiva  rlEhta  In  wlfea  penonaltr.— 
With  azceptlpuH  analogous  to  tbose  mentioned  in  the 
case  of  realty,'  a.  divorce  a  menia  does  not  affect  the  to- 
Bpeotlve  rights  of  the  parties  in  the  wife's  personalty;* 
but  with  a  divorce  a  vinculo  the  husband's  rights  ueaae  in 
such  part  thereof  as  may  be  her  separate  property,*  and 
conlinae  noohanged  iu  such  part  tliereof  as  may  have 
vested  in  him  through  the  marriage.* 

1    AUt,St4L 

1   Clark,SWBHBAS.W,W. 

1   Gtuk  I.  Slwubter.  M  UkB8.  M,  SI,  M.    Sea  Stan  *.  Feau,  S  Gann. 

t  LBirsoDE.  Bhotwell.'^Uliia.BU,  ewt  Oleuon  g.  Emtnon,  91  N. 
H.  IM.  W:  VoTttT,  -il  Urait.  us,  <»0.  aee  Webster,  U  He.  119,  Itli 
Luider,  L.  K.  7  Bq.  218,  on. 
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§  445.  ReapeetlTe  riglitB  in  the  wife's  choaes  In 
BOtion.— In  tl)e  absence  uf  statute,!  ^  divocce  a  foetita 
does  not  affect  the  buBbaiid'a  right  h)  reduce  hia  wife's 
cAoaet  in  nction  to  possuaaiou.^'sc)  that  after  such  a  divorce 
bu  may  release  a  legacy  due  her,*  but  he  cannot,  of 
course,  release  his  own  ohiieation  to  pay  her  alimony,  oi 
the  costs  of  the  divorce  salt>  Still,  after  such  a  divorce, 
she  haa,  as  before,  her  right  to  an  equitable  settlement 
out  of  her  c/wsea  in  action  if  ber  husband  oi  bis  assignee 
applies  to  a  court  of  equity  to  reduce  them.»  Bnt  this 
Tight  of  reduction  of  tbe  buaband's  ceases  with  a  divorce 
atilnculoasitdot's  with  his  own  death,*  and  thereafter 
bIic  alona  may  reduce  them.'  In  any  case,  the  husband's 
assignee  takes  no  better  lights  than  be;'  tbe  husband's 
mere  aaalgumeul  la  not  a  reduction.'  Pending  a  divorce 
suit  the  wife  may  have  tbe  liusband  enjoined  from  ez- 
erulalDg  his  right  of  reduction, '°  and  after  tbe  divorce  she 
may  recover  from  bim  sucb'cAaies  in  aclion  of  hers  as 
have  not  been  reduced. ^^ 

1    Hon  UQder  statuU,  tee  Johnson  v.  Lander,  L.  B.  T  &q.  K8.  2N,  >8 
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divorce  a  virumlo.  In  the  absence  of  statute,  does,^  even 
though  granted  by  a  foreign  court.^  For  the  wife's  right 
to  dower  is  not  vested  or  consummate  till  the  husband's 
death,^  and  she  must  then  be  his  widow.^  But  by  statute, 
especially  when  the  husband  is  guilty,<*  the  wife  may  be 
entitled  to  dower  immediately  after  the  divorce,?  or  upon 
the  husband's  death ;  ^  and  if  the  statute  does  not  express- 
ly determine  when  she  shall  be  entitled,  she  does  not  have 
her  dower  till  her  husband  dies.^  In  case  she  is  entitled 
to  dower  at  once,  it  is  assigned  as  if  the  husband  were 
dead,^  the  proceedings  are  the  same  and  the  divorce 
court  cannot  assign  it,^^  and  the  usual  demand  must  be 
made.^  In  case  she  is  entitled  only  upon  his  death  she 
then  takes  her  dower,  although  she  ^  and  he  i^  have  mean- 
while married,  and  although  he  has  assigned  the  lands.^^ 
If  the  wife  is  entitled  by  statute  only  if  innocent,  she 
will  not  have  dower  in  a  case  where  the  fault  lies  on  both 
sides.  ^^ 

1  Gee  V.  Thompson,  11  La.  An.  657,  659;  Hokamp  v.  HMpaman,  96 
Hd.  511, 617;  Clark,  8  Watts  ^fc  S.  85,  88;  Wait,  4  Coinst.  95,  luO.  See  2 
Bista.  M.  ft  D.  S730;  Park  on  Dower,  20:  ttto well's  Case,  Godb.  145; 
Powell  V.  Weeks,  Noy,  108;  GodoL  Abr.  505;  Tebbs  on  Adult.  A  Div.213. 

2  Coke  Lit.  82  a;  Jordan  v.  Clark,  81  111.  465,  467 ;  BUlan  v.  Herckle- 
brath,  23  Ind.  71,  72;  WhitseU  v.  Mills,  6  Ind.  22»,  230;  McCafferty,  8 
Blackf.  218,  220;  McCraney,  5  Iowa.  232.  238,  251;  Levins  v.  Bleator,  2 
Greene,  609;  Harding  v.  AJden,  9  Me.  140,  145;  Given  v.  Marr.  27  Me. 
212. 223;  Goold  v.  Crow.  57  Mo.  200, 204;  Hunt  v.  '1  bompson,  61  Mo.  148, 
152;  Gleason  r.  Emerson,  51  N.  H.  4a5, 406;  Calame,  25  N.  J.  £q.  440, 443; 
Reynolds,  24  Wend.  193, 196, 197;  Bice  v.  Lumley,  10  Ohio  St.  5.%,  598: 
Burdick  v.  Briggs,  11  Wis.  126, 132.  But  ae  cases  probably  influenced 
by  statute.  Wood  v.  Simmons,  20  Mo.  363,  366;  Wait,4Comst.  95,  100, 
109;  Forrest,  6  Duer,  102, 153;  Allen  v.  McCullongh,  2  Heisk.  174, 188. 

8  Harding  V.  Alden,  9  Me.  140,  145;  Gould  v.  Crow,  57  Mo.  200,204, 
206;  contra:  Mansfield  v.  Mclntyre,  10  Ohio,  27, 31. 

4   Barbour,  46  Me.  9, 18;  tupra,  n:  2. 

6   McCraney,  5  Iowa,  232, 250, 251, 253;  past,  S  450. 

6  Stllson,46  Conn.  15,  19;  Stilphen  v.  Hondlette.  60  Me.  447,  452; 
Wood  V.  Simmons,  20  Mo.  363,  366;  Allen  v.  McCullough,  2  Helsk.  174, 
188. 

7  Given  v.  Marr,  27  Me.  212,  223,  224;  StUphen  v,  Houdlette,  60  Mo. 
447, 452;  Hunt  v.  Thompson,  61  Mo.  148, 153. 

8  Stilson,  46  Conn.  15, 19;  Hunt  o.  Thompson  61  Mo.  148, 154;  Lam> 
kin  V.  Knapp,  20  Ohio  St.  454, 460. 

9  Hunt  V.  Thompson,  61  Mo.  148, 154. 
10   Hvdlng  V.  Alden,  9  Me.  140. 151. 
U    «!Jttl>.«t]Ie3»«l,U2. 
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12  Merrill  v.  Shattnck,  HS  Me.  3T0, 373. 

13  LftmUn  e.  Ktiapp,  20  Ohio  St.  454, 496, 457, 489. 

14  Lamkiii  r.  Knapp,  20  Ohio  St.  454, 356. 

15  Davol  V.  Howland,  14  Mass.  219, 221, 222;  Harding  «.  Alden,  9  Me. 
140, 151, 152.    Buc  see  post,  §  451. 

16  CtmniDRham.  2  Ind.  233,-235 

§  447.  Reapectdve  rights  in  husband's  personal- 
ty.— After  a  divorce  a  mensa  or  a  vinculo^  a  wife  has  no 
rights  in  her  husband's  personalty  during  bis  life,^  except 
such  as  are  expressly- given  by  statute  or  by  the  decree.^ 
Upon  his  death  she  takes  a  widow's  share  if  divorced  a 
mensa,^  and  nothing  if  divorced  a  vinculo  ^ 

1  She  has  none  before  divorce. 

2  See  ante,  S§  358, 397, 398, 409,  416, 427. 

3  Hokamp  v.  Hagaman,  36  Md.  511, 517 ;  post,  §  450. 

4  See  Whitsell  0.  MUls,  B  lad.  227, 231 ;  post,  S  ^. 

§  448.   MiB<JellaneotX8  rights  and  liabilities.— A 

divorce  a  vinculo  does  not  destroy  the  husband's  right  of 
action  for  the  seduction  of  his  wife  before  the  divorce,^ 
and  her  right  of  action  for  injuries  to  herself  remains  in 
h«r  alone ; '-^  but  he  Is  thereafter  no  longer  liable  for  her 
torts  committed  during  coverture,^  or  her  antenuptial 
contracts. 4  On  their  joint  contracts  both  remain  liable,^ 
and  in  the  absence  of  special  decree  both  are  liable  for 
their  children's  support.^ 

1  Dickeriuan  r.  Graves,  6  Gush.  308, 809;  EatclLS  v.  Wales,  1  Hill  63, 
64 ;  Eaier  r.  Flouierfelt,  1  Ashm.  53,  n. 

2  Chase,  G  Gray,  157, 159;  Gibson.  46  Wis.  449, 458. 

3  Capel  r.  Powell,  17  C.  B.  N.  S.  743, 748. 

4  Otherwise  held  under  a  statute:  Allen  p,  McGulIough,  2  Heisk. 
174, 18J.  Ib4.  Idti,  1^7. 

6   Emmert  v.  Mays,  89  111.  11, 19. 

6    Finch.  22  Conn.  411, 415, 417 ;  ante,  S  407. 

§  449.   The  rlgfhts  oif  the  wife  as  a  feme-sole.— 

After  a  divorce  a  mensa^  the  woman  has  still  a  husband,^ 
and  is  therefore  not  a,  feme-sole ;  ^  so  in  England  she  is 
held  to  remain  under  all  the  disabilities  of  coverture,*  but 
in  the  United  States  a  different  rule  has  been  adopted,^ 
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and  would  probably  be  followed  in  those  States  where 
abandonment,  etc.,  like  abjuration  of  the  realm,^  by  the 
husband,  gives  the  wife  the  capacity  to  contract,  sue,  etc., 
Bs  9k  feme-sole fi  In  some  States,  statutes  give  the  wife 
such  powers,*^  and  a  legislative  divorce  has  done  the  same.8 
Still,  even  in  tlie  United  States,  she  cannot  convey  her 
property  without  her  husband's  joinder,^  or  make  a  deed 
alone.io  She  may  by  will  dispose  of  her  arrears  of  ali- 
mony.ii  After  a  divorce  a  vinculo,  the  wife  has  no  hus- 
■band,i2  and  is  therefore  afeine-sole  ;  ^^  so  she  may  contract, 
sue,  and  be  sued,  ^4  and  convey  her  property  ^»  without 
any  reference  to  her  divorced  husband.  She  continues  ^^ 
or  brinj^  ^^  her  suits  in  her  own  name,  and  she  can  deal 
with  her  husband  as  with  a  stranger. ^^ 

1  Capel  V.  PoweU,  17  G.  B.  N.  S.  743, 748;  antCt  S  431. 

2  Clark,  6  Watts  &  S.  85, 87. 

,_  3    Lewis  ».  Lee,  SBarn.  A.  C.  291;  Ellah  v.  Lee,  6  Term  Rep.  679; 
Dean  v.Hichmoiid,  5Plck.  461, 467. 

4  Barber,  21  How.  532, 598;  Deanv.  Bichmond,  5  Pick.  461,  465. 466; 
Pierce  v.  BuniUam,  4  Met.  303, 305;  Wlieeler,  'i  Dane  Abr.  310;  Leievre 
V.  Murdock,  Wright,  205, 206. 

6  Clark,  6  Watts  &  S.  85, 87;  tmUt  §  177. 

6  See  fully,  antet  S  177. 

7  Bonueau  v.  Poydras,  2  Bob.  (La.)  1. 

8  Stilley  v.  Orubb,  1  Del.  Ch.  406, 408. 

9  Ellison  p.  ]tfayor,  53  Ala.  558, 561. 

10  Lefevre  v.  Murdock,  Wright,  205, 206. 

11  Moore  V.  Barber,  5  Olff.  43, 48.    Consult  an/«,  SS  969, 378. 

12  People  V.  Hovey,  5  Barb.  117, 118;  cmte,  S  430. 

13  Piper  V.  May,  51  Ind.  283. 284. 

14  Capel  V,  Powell,  17  C.  B.  N.  S.  743, 748. 

15  Piper  V.  May,  51  Ind.  283, 284. 

16  Calderwood  v,  Pyne,  31  Cal.  333, 336;  Gibson,  46  Wis«  449, 458 

17  Chase,  6  Gray,  157, 159. 

18  ^n<«,S442. 

§  450.  The  righta  of  the  survivor.— In  spite  of  a 
divorce  a  mensa,  when  the  man  dies  the  woman  is  his 
widow  1  and  representative,^  and  has  a  widow's  rights  in 
bis  realty  <^  and  personalty;^  and  when  the  woman  dies 
the  man  is  her  widower  and  representative,^  and  has  a 
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widower's  rights  in  her  estate.<^  By  such  a  divorce  the 
succession  of  the  property  of  the  parties  is  not  changed^ 
In  the  case  of  a  divorce  a  vinculo,  after  the  man's  death 
the  woman  is  not  his  widow, 8  though  the  contrary  has 
been  Iield,^  and  is  not  entitled  to  any  rights  in  his  real 
estate  10  or  personalty, H  or  as  his  heir;  12  so,  after  the 
woman's  death  the  man  is  not  her  widower,  and  has  no 
rights  in  her  realty  is  or  personalty  1*  or  to  administer  ou 
her  estate.  1^ 

1  Gee  V.  Thompson,  11  La.  An.  657,  658;  Liddell,  22  La.  An.  9, 10; 
Ho&amp  V.  Hagamau,  36  Md.  511, 517  ;  post,  S  452. 

2  See  2  Blsh.  M.  &  D.  §  739;  Sand,  3  Salk.  22;  Dew  o.  Clark,  1  Haffg. 
£cc.  311;  Couyers  v.  Kitson,  3  Hagg.  £cc.  556,  5  £ng.  £cc.  202;  WU- 
liams,  3  Hagg.  £ce.  217,  5  £ng.  £cc.  82:  Spratt  v.  Harris,  4  Eng.  £cc. 
405:  Stretch  v.  Pynn,  1  Lee,  30, 5  £ng.  £cc.  296;  Atkinson  r .  Barnard,  2 
Phillim.  316, 1  £ug.  £cc.  271 ;  Webb  v.  Needham,  1  Add.  £€c.  4»4, 2  £0^. 
£cc.  189;  Davles,  2  Curt  £cc.  628, 7  £ng.  £gc.  233;  Ihler,  L.  R.  S  f7« 
D.  d0:pO5<,§§452,456. 

3  Hokamp  v.  Hagaman,  36  Md.  511, 517;  ante,  §  446;  post,  S  461. 

4  Llddell,  22  La.  An.  9, 10;  ante,  S  447;  post,  §§  459, 462. 

5  Moore  v.  Barber,  5  Glfl.  43,  46;  Clark,  6  Watts  &  S.  85, 88;  pott, 

§§  452, 456. 

6  Ante,  %%ii^-i45;  post,  %im-4SS. 

7  Clark,  6  Watts  &  S.  85, 88. 

8  Burr.  11  Opln.  Att.-Gen.  1, 2;  Clarke  v.  Lott,  11  HI.  105,  115:  Whtt- 
sell  v.  Mills,  6  Ind.  229,231;  Chenowith,  14  Ind.  2,  3:  BUlan  v.  Herckle- 
brath,  23  lud.  71,  72;  Hunt  v.  Thompson,  61  Mo.  148,  153;  I>obson  v. 
Butler,  17  Mo.  87;  Reynolds,  24  Wend.  193,  196, 197;  Rice  v.  Lumley,  10 
Ohio  St.  596, 598;  Lamkin  v.  Knapp,  20  Ohio  St.  454, 457.  But  8ee  Wait, 
4  Comst.95,  107;  Allen  v.  McCullough,  2  Heisk.  174,  188.  To  be  his 
widow,  must  be  his  wife  when  he  dies:  Swallow.  27  N.  J.  Eq.  278,  230; 
must  be  valid  marriage :  Bolton,  73  Me.  299, 302, 312;  and  must  not  haye 
married  again:  Com.  v.  Powell,  51  Fa.  St.  438, 440. 

9  Hlghley  v.  Allen,  3  Mo.  App.  521,  526;  Wood  v.  Simmons,  20  Hu 
863, 366;  Mansfield  v.  Mclntyre,  10  Ohio,  27, 31. 

10  BUlan  v.  Hercklebrath,  23  Ind.  71, 72;  antet  S  446. 

11  Ante,%i41. 

12  Wiggin  V.  Smith,  64  N.  H.  213, 220;  post,  S  457. 

13  ^n/e,§444. 

14  ^n^e,  §§445,446. 

15  2  Bish.  M.  &  D.  §  725.   As  to  this  section,  see  po«^S  §492-479. 

§  451.    Vested  rights  and  retrospective  statutes. 

— Statutes  determining  the  effects  of  divorce  on  the  prop- 
erty rights  of  the  husband  and  wife  cannot  destroy  rights 
already  vested,  ^  and  as  to  all  rights  will,  if  possible,  be 
given  a  prospective  effect  only.^    The  husband's  ri^ht  to 
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bis  wife's  personalty  in  possession  is  vested,'  as  is  his 
estate  for  their  joint  lives  in  her  realty,^  but  his  curtesy,^ 
and  right  to  her  choses  in  action  not  reduced,  ^  are  not. 
The  wife's  inchoate  dower  is  not  vestedJ  A  statute 
giving  a  party  dower  after  divorce  does  not  apply  to  lands 
aliened,  by  the  husband  before  its  passage^^and  a  like 
rule  applies  to  the  husband's  curtesy  in  his  wife's  lands 
assigned,^  and  the  wife's  right  to  her  choses  in  action 
assigned,  I*'  before  the  passage  of  the  act  giving  such 
rights. 

1  AntCf  $194:  2  Bish.  M.  W.  SS  38-44;  Gooley,  Gonstit.  Llm.  351,  et 
teq.;  Kandall  v.  Kreeger,  23  Wall.  140, 147*  148. 

2  Ingoldshy  v.  Juan,  12  Cal.  564 ;  ante^  SS  194, 228. 

8  Qulgley  v.  Graham,  18  Ohio  St.  42;  Beale  v.  Knowles,  45  Me.  479; 
2 Blsh.  l£  W.  § 44;  ante»  S  444. 

4  2Bi8h.  M.  W.  S40.    See  am/e,  S  443. 

5  2Bish.  M.  W.  §43.    See  an^e,  S  443. 

6  Magee  v.  Young,  40  Miss.  164, 169.  See  Henrv  v.  Dilley,  25  N.  J. 
L.  302,  804,  305,  307;  Goodyear  v.  Bumhaugh,  13  Fa.  St.  480,  481;  ante, 
$405. 

7  Relfl  V,  Horst,  55  Md.  42.  45;  Magee  v.  Young,  40  Miss.  164,  169; 
ante,  $446. 

8  McCafferty,8  BIackf.218,220;  Comley  v.  Strader,  1  Ind.  134,  135; 
Given  «.Marr,27  Me.  212,  222-224;  Gurtis  v.  Hobart,  41  Me.  230,  232. 
See  Davis  v.  O^Ferrall,  4  Greene,  168, 358. 

9  Gillespie  v.  Worford,  2  Gold.  632, 644. 

10  Green  v.  Otte,  1  Sim.  250, 252;  Davis  v.  Newton,  Met.  537. 
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CHAPTER  XLTT. 

DIBSOLUTION  BY  DBATH. 

S  452.  Effect  of  death,  In  general. 

S  453.  Surviyor's  rights  an4  duties  to  deceased's  body. 

S  454.  Bight  to  dispose  of  or  remove  deceased's  body. 

S  455.  Liability  for  deceased's  funeral. 

S  456.  Survivor's  right  to  administer. 

S  457.  Survivor's  rights  as  "  heir  "  or  "next  of  kin." 

S  458.  Survivor's  rights  as  "  widow  "  or  "  widower." 

S  459.  Widow's  quarantine  and  temporary  allowance. 

S  460.  Widow's  rights  In  property  formerly  hers. 

S  461.  Widow's  rights  in  husband's  realty— dower. 

S  462.  Widow's  rights  in  husband's  personalty— thirds. 

S  463.  Widower's  rights  in  wife's  realty— curtesy,  etc. 

§  464.  Widower's  rights  in  wife's  personalty. 

S  465.  Widower's  rights  In  wife's  choses  in  action. 

S  466.  Widower's  rights  in  wife's  sole  and  separate  estate. 

S  467.  Survivor's  rights  in  Joint  and  common  property. 

S  468.  Widower's  liability  for  wife's  contracts  and  torts. 

§  468.  Tfidow's  liability  for  her  own  contracts  and  torts. 

S  470.  Survivor's  right  to  testify  concerning  deceased. 

S  471.  Survivor's  rights  and  duties  to  the  children. 

S  472.  Survivor's  rights  when  death  I9  due  to  negligence. 

§  473.  Rights  of  creditors. 

§  474.  Fresmnption  of  death. 

S475.  ClvU  death. 

§  452.    Bffect  of  death,  in  generaL—The  death  of 

the  husband  or  the  wife  absolutely  destroys  the  marriage 
status.  1  Suits  depending  on  the  existence  of  marriage, 
such  as  divorce  suits,^  suits  for  maintenance,^  and  suits 
for  alimony,-*  abate,  as  do  suits  by  husband  and  wife  on 
a  right  which  does  not  survive  to  the  husband,^  or  against 
husband  and  wife  on  a  liability  which  ceases  with  the 
coverture,^  on  the  wife's  death.  Either  party  may  marry 
again. 7  The  disabilities  of  a  married  woman  cease;  a 
widow  is  8ui  juriSy^  can  contract,  sue,  etc.,  as  if  never 
married,®  may  be  guilty  of  laches,  10  and  the  Statute  of 
Limitations  runs  against  heiM    The  survivor  has  certain 
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rights  in  and  duties  towards  the  body  of  the  deceased,^ 
and  certain  rights  in  or  against  the  deceased's  estate,^ 
some  as  widow  or  widower,  ^^  some  as  heir  or  next  of 
kin,is  some  as  legatee  or  devisee,^  some  as  creditor.^? 
The  survivor  is  widow  or  widower  of  the  deceased,^ 
although  guilty  of  adultery  or  other  wrong;  ^  although 
the  parties  were  living  apart  at  the  time  of  the  death;  ^^ 
in  spite  of  a  deed  of  separation  ^  or  a  divorce  a  men- 
«a,22  but  not  if  there  has  been  a  divorce  a  vinculo;  ^  and 
although  the  marriage>  was  voidable,^  but  not  if  it  was 
void.^  After  the  death  of  a  party  a  voidable  marriage 
cannot  be  avoided, 25  but  a  voidable  divorce  can.*"  The 
old  writ  de  ventre  inspidendOj  for  an  examination  to  de- 
cide whether  or  not  the  widow  is  pregnant  in  order  to 
prevent  fraud,  is  not  now  resorted  to.^ 

Note. — It  is  almost  impossible  to  intelligibly  discuss 
the  effect  of  the  death  of  the  husband  or  wife  on  the  sur- 
vivor's rights  and  liabilities  without  discussing  the  rights, 
liabilities,  and  estates  of  husband  and  wife — a  subject 
which  belongs  to  a  work  on  *' Husband  and  Wife"  rather 
than  to  one  on  the  '*  Formation  and  Dissolution  of 
Marriage."  Dower  and  curtesy,  for  instance,  are  dur- 
ing coverture  inchoate  or  initiate  estates  in  real  property, 
and  only  become  consummate  on  the  death  of  the  hus- 
band or  wife,  so  they  are  treated  as  estates  arising  out  of 
coverture,  in  works  on  **Real  Estate"  and  "Husband 
and  Wife."  Again,  the  survivor's  rights  in  the  wife's 
property  now  depend  almost  entirely  on  married  wo- 
men's property  law,  and  on  the  acts  of  the  wife  during 
coverture.  Again:  it  is  very  difficult  to  understand  the 
survivor's  rights  and  liabilities  of  suit,  without  a  knowl- 
edge of  such  rights  and  liabilities  during  coverture. 
For  these  reasons,  the  treatment  of  the  subject  covered 
by  this  chapter  is  suggestive  rather  than  exhaustive. 

1  See  ante,  SS  9,76. 78,  15.9, 161, 164, 167,  329,  3«8.  370:  Iloykin  r.  Bain, 
28  Ala.  332, 3«;  B.irber  r.  Root,  10  Mas?.  iBD,  23S:  Miltlmore,  40  Pa.  St. 
151,  Ibii;  Hall,  2  Strob.  £q.  174, 178;  compared  with  divorce,  an/e,  i  430. 

2  u4j><«,§§226,329. 
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3  Ante, ^n9, 

4  Ante,  §§  368, 370, 374, 376. 378.  392. 

5  Bnck  V,  Goodrich,  33  Conn.  37.  41 ;  Ryder  v,  Bobinson,  2  Me.  127; 
Stroop  V.  Swarts,  12  Ssrg.  &  S.  76;  Deadrich  v.  Armour,  10  Humph. 
586.  ^ot  if  husband  dies,  the  Injury  belug  to  her  iuherltance:  Uctle 
V.  Downing.  37  N.  H.  355, 361;  Jaques  v.  Short.  20  Barb.  269. 

6  i>o«/,  §468. 

7  Ante,  S§76,  78,  159,  161.  By  civil  law  widow  could  not  for  one 
year:  Tyler  Gov.  §  161. 

8  Wilson  V.  Mccarty,  55  Md.  277,  283;  King  v.  Mittalberger,  50  Mo. 

132, 185. 

9  See  Barton.  32  Md.  214,  224;  Flke  v.  Hays,  14  N.  H.  19,  22;  post, 
§§  4o9,  473. 

10  Wilson  V.  McCarty,  55  Md.  277, 283. 

11  Sabel  V.  SUnglufl,  52  Md.  132, 135. 

12  Fost,%%453-i5S, 

13  Po«^S§45&-475. 

14  Post,  %  458. 

15  Poat,^iSJ, 

16  i>o«^  §§  461, 462, 467. 

17  Po«M§  460. 473. 

18  WhltseU  V.  Mills,  6  Ind.  229, 281;  Burr,  11  Op.  Att.-Oeii.  1, 2.  See 
ante,  §  450. 

19  Cook  V.  Sexton,  79  N.  0. 305, 307 ;  ante,  S 178. 

20  Kersey  o.  BaUey,  52  Me.  198,  20O;  Slack,  123  Mass.  443,  445;  ante, 

§§  178,  190. 

21  Musz  V.  Grove,  27  Md.  391, 400;  ante,  S  190. 

22  Hokamp  v.  Hagaman,  36  Md.  Oil,  517;  ante,  S  450. 

23  Clarke  v.  Lott,  11  HI.  105, 1 15 ;  ante,  S  450. 

24  Elliott  V.  Gurr,  2  Fhillim.  19;  ante,  §§  51, 146. 

25  Brownhig  v.  Beane,  2  Philllm.  69;  ante,  SS  50, 140, 141. 

26  Ante,  §  146. 

27  iln/e,  §§421,423. 

28  T^Ier  Cov.  §  155;  Macphers  Inf.  669;  Att-Gen.  v.  LaBoche,  2  P. 
Wms.  591;  Alscruph.  2  P.  Wms.  591:  Wallop,  4  Bro.  C.  C.  90:  Turaley  v. 
Fitzhardlnge,  6  Yes.  60;  Theaker,  Gro.  Jac  685;  Bellltt,  1  Cox.  297, 300. 

§  453.  The  survivor's  rights  and  duties  to  the 
deceased's  body. — There  is,  strictly  speaking,  no  prop- 
erty in  a  dead  body ;  ^  it  cannot  be  held  for  debt,^  it  can- 
not be  stolen,^  and  after  it  is  once  buried,  it  is  a  part  of 
the  soil.4  But,  as  every  dead  body  must  bo  buried  or 
otherwise  disposed  of,^  some  one  must  have  the  right  to 
name  the  place  and  mode  of  disposition,  and  must  be 
bound  to  pay  the  funeral  expenses ;  therefore  a  dead 
body  is  said  to  be  property  so  far  as  its  burial  and  preser- 
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ration  are  concerned.*  With  certain  limitations,  wben  a 
married  person  dies,  tlie  widow  or  widower  lias  the  par- 
amount rij;ht  to  direct  the  obsequies/  and  is  primarily- 
bound  to  pay  tlie  expenses  thereof.^ 

1  Weld  V.  Walker,  1)9  Mass.  432,  423.  8ee  VL&g,  9«  Sharne,  D«ir8<  A 
D.C.C  lt?9.ms.7C^x  O.  C.  J14,  J  If,  4«  Bug.  L.  A  £ti.  5.S1;  Fo.^ter  o. 
Dodil,  8  UesC^  SiiiiMi,  H4i.  854;  Measher  v.  DrUcoU,  9»  Uass.  281.  2H; 
Pierce  r.  Proprietors,  1«  It.  L  237, 23J,  u.,  342. 

.     2    Ke?.  V.  Fox,  2  Ad.  &  £.  247, 42  Ens.  G.  L.  €58, 6S9. 

3  Harris  Crim.  L.  p.  162.  See  Dt^sty  Crlm.  L.  S  I4S  k;  State  e. 
Doepke,  &i  Mo.  208, 2  Aiu.  Cr.  R.  638;  Haynes,  li  Golce,  113. 

4  Meagher  V.  DrtscoU,  93  Mass.  281, 284. 

5  See  Reg,  v.  Vann,  2  D«n.  C  C  32$,  1ft  Jar.  IWO;  Rex  o.  SteTrart,  12 
Ad.  &  K.  773;  Pattersou,  59  N.  Y.  »74, 583 ;  Wynkoop,  4J  Pa.  St.  2.0,  Ml, 

tt  Beekraan  Street,  4  Bradf.  503.  539:  Pierce  v.  Proprietors,  10  &.  I. 
227.  23i.    8ee  Ueg.  v.  Fox,  3  Ad.  A  E.  247, 42  Bog.  a  L.  <i58,  (WO. 

7    See  fully,  post,  §  4.H. 

S   See  Cuily,  j>o«f ,  S  455. 

§  454.   The  right  to  dispose  of  or  remove  the 
deceased's  body.— A  person  has  the  right   to  direct 
what  shall  be  done  with  his  or  her  body,^  and  in  ordinary 
cases  his  or  her  wishes  or  will  will  be  respected  and  en- 
forced.3     In  the  ajl>se.nce  of   such   directions,  a  man's 
widow  has  the  right  to  name  his  place  of  buriaU'  though 
that  this  right  is  superior  to  that  of  the  next  of  kin  has 
been  denied,^  and  a  woman's  widoweir  has  the  paramount 
right  to  control  the  disposition  of  his  wife's  body  and  the 
ornamentation  of  her  grave.^    When  a  dispute  arises  in 
rej^ard  to  the  dispostitlon  of  a  dead  body,  the  matter  is  no 
longer  under  churcli  control,'  but  courts  of  equity  have 
full  jurisdiction  over  the  controversy;  7  whoever  has  pos- 
session of  the  body  holds  it  in  trust  for  those  legally  en« 
titled.^     But  the  court  will  exercise    its  dLicretion   to 
prevent  any  abuse  of  rights, ^  to  guard  the  feelings  of  tlte 
family  and  friends  of  the  deceased,^*  and  to  enforce  the 
latter' s  wishes.  ^^    A  body  once  buried  is  a  part  of  the 
soil,^  and  may  not  be  removed  **  without  the  consent  of 
the  owner  of  the  grave  and  the  proper  ecclesiastical, 
municipal,  pr  judicial  authority.""    To  illustrate:  The 
court  allowed  a  husband  who  had.  when  in  great  distress 
M.«]>.-4ie. 
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of  mind,  coDsei)(^  to  his  wife  being  buried  in  li^  own 
family's  lot,  to  cemov^e  her  body  to  liis  own  lot;^^  but 
-would  not  allow  a  widow  to  remote  ber  Uu8band*s  body, 
after  it  bad  been  buried  i^  bi#.  B^otjlirer's  lot  with  cere- 
monies of  clinrcb  and  pomps  o|  war;^  and^  in  one  caue, 
where  a  widow  had  removed  ber  Imsbapdr's  body  from  a 
place  he  liad  chosen,  the  coui:t  on  tiie  applica4;ion  of  a 
child  compelled  the  widow  to  restore  it.^<*  Of  coarse  a 
body  can  be  removted  by  qonsen^  of  ^U  parties." 

1  Southworth.  23  Alb.  L.  J.  332,  N.  X.  Supr.  18814  if^fro^  n.  2. 

2  State  t.  T»te,  6  Blackf.  Hi,  112;  Soutbw«rtb,  21  Alb.  L.  J.  332; 
Pierce  V.  Proprietors,  M  R.i;2d7, 339. 

3  Southworth,  23  Alb.  L.  ^.  3^.    Qee  Beeknum  Street,  4  BnMlf. 
M3,52}),&32.  r    .    ■    ... 

4  W^-nkoop,  42  Pa.  St.  293,  302. 

5  Dnrellv.  Ha7wara,9Gray,248,249.   See  Bn»ytey,«.  Bee«e>  AS  Ala. 
89, 97;  Weia  v.  Walker,  130  Mass.  422, 423. 

6  Beekman,  4  BcaOf .  503.fi3j).   Goosutt  1  ^vm  £c.  L»w,  2frl,  271. 372, 
873 ;  Pierce  r.  Proprietors,  TO  K;  1. 227120, 236. 

7  Weld  V.  Walker,  180  Mass.  422,  428,  4M;  Pierce  v.  ProfMrleton,  10 

R.  1.227,242;  axUe,i  2^. 

8  Pierce  v.  ProprletoiS,  10  ]$.  1. 2^»  2^. 

9  Southworth,23  Alb.  L.  J.S22. 

10  Pierce  v.  Proprietors,  10  R.  1. 927, 242, 84ft. 

11  Cases  cited  suprut  n.  2. 

12  Meagher  r.  DrtscoU,  99  Mass.  2ai,  2|i. 

1^  Woia  V.  Wa^r,  190  Miass.  422.  4i^,,  48  to  Ulegal  renoTS^  see 

DestyCriiu.  L.  §  lida.  ■   -  '  ■  •  •    - 

14  Weld  V.Walker,  130  Mass.  482,424. 

15  W}-nkoop,  42  Pa.  S^.  2^  302, 303. 

.    16   Pierce  r.Prca)rJ£!to^,  191^,  1.2^; ^,2^. 
17   State  V.  Tate,  6  Blackf.  Ill,  112. 

§  455.   The  liability  for  tbe  dbeoeiUMdlB  faneral 

expenses.— Independently  ol  fibatute,  f«inaral  e«;p<»om« 
are  a  charge  on  the  estate  of  the  deceafl^d*^  but  t4ii»  is 
not  true  in  the  case  of  tiie  separ^ite  property  of  a  aaarrie^l 
woman  ,2  unless  perhaps  ber  widower  has  no  meaoH.' 
An3*  one  under  whose  roof  a  person  dies  is  bouBil  in  law 
to  bury  him,^  and  any  one  wiio  orders  a  f  ujoera)  is  bouBAl 
in  fact  to  pay  for  it.^  0eaeti»lIy,.afauflA>ail4  ^^  liable  in 
law  to  pay  his  wife's  fanarai  espenseB.^^  aiMl  perhaps  a 
wife  may  be  likewise  liabie  to  pay  her  husband's.' 
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1.  A  T^Qowcrf,  dydn  t1i(yi]|;&  An  iiifaiit,^  in  primarily 
bound  for  tlie  f aneral  expenses  of  his  wife,^  altliougli  she 
has  l^ft  An  ^ktate,^^  aiid  altbon]gh  at  tlie  time  of  her  death 
siie  #as  livfijg  ftplftrt  from  Itlmby  Ms  fault, n  with  his 
consent,!^  or  perhaps  by  her  fault  ;18  and  a  party,  whether 
au  und«r^le^t'  whio  hUs  conducted  tli^  funeral  i*  or  a  vol- 
unteer who  has  employed  a'nd  {iaid  the  undertaker,  ^^  cau 
recover  from  the  husband  the  value  of  his  services,  etc., 
or  the  amoitntB  paid  by  him,  providt^d  always  that  the  ex- 
penses have  been  reasonable. i*  Th^  husband's  liability 
does  not  depend  on  the  fact  of  hiii  having  ordered  or 
directed  the  fun^*aV,  but  is  a  legfal  liability  arising  from 
hi&  mwrriagfe,!^  and  generally,  6vien  if  he  is  the  wife's 
exeoator,  attd  dhe  has  left  ah  estalie,  he  will  not  be  reim- 
bursed out  of  her  es^a^e  for  fun^lfal  exjVenses  paid  by 
him,  18  though  the  contrary  has  been  held  in  New  York.i* 
But  if  the  husband  dies  first  his  estate  is  not  liable  for 
tlie  funeral  dispenses  of  his  wid!OW.*»  This  liability  is  in- 
timately oonneeted  with  the  right  to  dispose  of  her 
body.21 

2.  A  widow  is  liable  for  her  husband's  funeral  expenses 
if  she  orders  the  funeral,^  or,  probably,  if  she  exercises 
her  right  of  disposing  of  his  remains,^  even  though  she 
is  an  infant;  2^  but  there  seems  to  be  no  more  authority 
for  the  pro|)osn;ion  that  she  is  bound  in  law  to  biiry  her 
husband,  than  that  she  is  bound  to  support  him  when 
^iVe.» 

2  dmylejr  r.  Bo&t^,  Sir  Mk.  mi  d7;  WIUIS  t.  J<m«S,  57  Md;  363.  368, 
Sears  v.  Giddey,  41  Mich.  530, 593.   See  Greezt  v.  Samuels,  32  Ala.  201. 

3  Ouxfe  sit^sestecl,  Smyley  «.  Reese,  53  Ala.  dd,  98. 

4  Rex  V.  ftWWatt,  12  Ad.  Sk  E.  7Tii  Patterson,  50  K.  Y.  574,  688; 
W^Tikoop,  42  Pa.  St.  298, 301 ;  Desty  Grim.  B. !)  114  a. 

5  See  Pattersou._53  N..  Y.  574, 584;  Chappie  v.  Cooper,  18  Mees.  &  W. 
25-J.  35^,  36d,  13  L.  S.  Bs.  296. 

6  Cobftnlt  Jeiridtmtf.  Tiieker,  I  Black.  Hi  9(^,  91;  IK^rs  v.  Price,  S 

'    -~lfe        ~  "    "   " ~       ' 


Xod.  31, 32;  Cuanpie  v.  Cooper,  13  sauees.  &  w.  2di,  2%;,  2bU.  13  u  j.  £x. 
230:  Auibrose  r.Kerrlsoh,  10  C.  B.  776.  77;),  4  Eug:  L.  ^  £q.  361,  362,70 
Mag.  C,  L.  775, 779;  Bradshaw  v.  Beard*  12  C.  B.  N.  8.  344,  847,  104  ISog. 
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C.  L.  314, 947;  Bex  v.  Stevark.  12  Ad.  ft  £.  773:  Smyley  v.'Bee9e;5S  Ala. 

851,  i>l.  !>tf;  Willis  V.  Jones,  S7  MO.  3iQ.  3ti8;  Weld  v.  walker,  13U  Ma.«u 
4ri,  iHi  4;uui)iMghaiu  r.  BearOuu*  9» Mass.  a38»  ft»d;  Durell  v.  UaywarO, 
i»  Gr.iy,  24^  24);  L:Uclu  v.  Ames,  10  Cmh.  liiH,  2^1;  Sears  v.  UidUey.  4i 
Ml<ii.5:o.&:>2:  Ciu;n)iield  V.  Kly,  la  N.  J.  lu  154).  151;  Ganrey  r.  MeCiie, 
3  lieUf.  313,315.21  N.  Y.  Sunr.5<L%  5b3»  fitt4;  PaCtei-8oit»  5a  N.  Y.  574,  HH, 
5» ;  Pierce  v.  Pruprielurs,  10  B.  L  227,  242;  infra,  nu.  &-21 ;  ante,  H  iaO» 
19U. 

7  Cbapple  p.  Cooper,  13  Mees.  A  W.  2S2, 260;  infru,  niu  22-2&. 

8  Cliftpple  V.  Cooper,  13  Mew.  ft  W.  252, 250. 
0    Supra,  n.  6. 

10  WUlls  9.  Jooes,  57  Md.  363, 363;  «t«pr«,  n.  2. 

1 1  Cimuloarbaun  »•  Beardon,  96  Mass.  538, 539 ;  ante,  S 180. 

12  Smyley  v.  Reese,  53  Ala.  89, 97 :  omto,  §  1»A. 

13  See  Aiabrose  v.  Kenisoa^  10  C.  B.  776»  779,  4  Eng.  L.  ft  £q.  881. 

862, 

14  Jenkins  V.  Tacker,  1  Black,  n.  90,  91:  Rogers  v.  Priee,  8  Yocuwra 
ft  J .  2»;  Ambroae  v.  Kerrlsoii.  10  C.  B.  776, 779, 4  Bog.  L.  ft  £q.  3(il,  3^': 
Bmdshaw  v.  Beard,  12  C.  B.  N.  S.  344, 347.  m  Engrc.L.344,347;  Sinjiey 
«.  Reese,  53  Ala.  83, 97;  Patterson,  5»  N.  Y.  &74, 5tS,  584;  supra,  n.  <k 

15  Smyley  v.  Reese,  53  Ala.  83, 97 ;  mpra,  nn.  6, 14. 

16  Snyder  ».  Wareheim,  56  Md.  zlU. 

17  Ambrose  v.  Kerrlson,  10  C.  B.  776,  779, 4  £!«,  Ii.  ft  Bq.  361, 863, 7t 
£ug.  C.  L.  775, 779;  Mtpra,  n.  6. 

18  Smyley  v.  Reese.  53  Ala.  89. 98.  See  Willis  v.  Joaes,  57  Hd.  863, 
8B8;  Sears  v.  Qlddey,  41  Mlcli.  590^  592. 

19  Oarvey  ».  MeCue,  3  Redf.  313, 315, 81 N.  Y.  Supr.  563, 563. 864. 

20  Sewall  V.  Kreldler,  3  Rawle,  300,  304;  toutra:  Bertie  v.  Cliestaw 
field,  9  Mod.  .31, 32. 

21  A9teA2M, 

23  Cbapple  V.  Cooper,  18  Mees.  ft  W.  282,  S60^  13  I^J«£z.  236. 

23  AuteA2SA, 

24  Cbapple  ».  Cooper,  13  Mees.  ft  W.  238, 360. 

25  Wyiikoop.  41  Pa.  St.  293, 302,  seems  to  deny  ber  liablUty.  .  ConsnXk 
lilngnage  in  Cbapple  v.  Cooper,  utpra*  u.  22. 

§  456.   Tlie  survivor's  right  to  administer.— One 

vbo  can  make  a  will  may  appoint  an  executor,  to  wbom 
letters  of  administration  will  be  granted;  this  affiles  to 
a  married  mau,^  and  there  seems  to  be  nothing  to  prevent 
its  application  to  a  married  woman.^  But  by  the  old 
common  law  the  right  to  administer  on  the  estate  of  an 
intestate  belonged  to  the  ordinary,  who  granted  letters  to 
any  one  he  chose;  ^  later  a  statute  was  passed  giTing  the 
widower  the  right  to  administer  on  the  remaining  estate 
of  his  wife,4  and  another  giving  the  widow  or  next  of  kin 
the  right  to  administer  on  the  estate  uf  a  husband.^    Tlift 
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right  to  administer,  therefore,  is  not  a  right  arising  from 
marriajife,  but  when  it  exists  is  based  on  some  statute.* 
The  English  statutes  above  mentioned  are  not  generally 
in  force  in  the  United  States,^  tfaoagh  similar  statutes 
exist  in  some  States, ^  and  statutes  of  administration  iu 
all>  Under  the  statutes  the  widower  (and  likewise  the 
widow)  is  usually  entitled  to  administer, ^<^  but  he  must 
be  named  as  husband  or  widower,  for  he  does  not  take  as 
next  of  kin  or  heir.^^  In  some  States  the  husband  is  held 
entitled  absolutely  as  survivor,  even  to  the  wife's  ckoseft 
in  action,^  so  she  leaves  no  estate  to  be  administered;  ^^ 
in  others,  statutes  have  allowed  him  to  take  her  estate 
without  administration.  i<  But  the  right  to  administer, 
although  it  usually  follows  the  interest,^  must  be  di»> 
tinguished  from  the  right  to  be  distributee.  ^^  When  the 
right  to  administer  exists  by  statute,  it  may  be  waived 
by  express  agreement  ;17  ^ut  is  not  affected  by  the  wrong- 
ful separation  of  the  parties,^  or  a  deed  of  separation,^) 
or  a  divorce  a  mensa;  ^  or  by  an  antenuptial  settlement;  ^ 
or  by  non-residence/^3  If  the  widow  administers,  she  has 
the  usaal  liabilities  of  an  administrator;  ^  if  she  invests 
Ler  husband*s  money,  his  estate  must  get  the  benefit;  ^ 
and  if  she  carries  on  his  trade,  she  renders  herself  person- 
ally liable.^  If  she  does  not  administer,  she  should  not 
meddle  with  his  affairs.^ 

1  SeeScboulerEzrs.4i;Adini8.§$30-92. 

2  See  8€hoaIer  Exrs.  &  Admrs.  p.  126,  n.  3;  Wms,  Ex.  415;  I  Redf. 
Wills,  22-30:  Stevens  o.  Bagweli,  U  Ves.  U.'i;  Martin  o.  Foster,  3J  Ala. 
683, 6»1. 

3  2  Blackst.  Com.  495:  Swell's  Leading  Gases,  521;  Humphrey  v. 
Balleu,  3  Atlc  45S;  Bandall  v.  Slirader,  17  Ala.  313,  33'>,  33();  Leakey  o. 
Slaupin,  lU  Mo.  368, 370;  Barnes  v.  Underwood,  47  N.  Y.  Slil,  354. 

4  33  Car.  2,  e.  3,  $  25;  Heard  v.  Stamford,  3  F.  Wms.  403;  «tfj»r«,  n.  3. 

5  23  &  23  Oar.  2,  c  10;  sapra,  n.  3. 

6  Randall  0.  Shrader,  17  Aia.  333,  335;  Stewart,  31  Ala.  207,  216; 
Willis  0.  Boberts,  4i  Me.  257, 2oi;  Holmes,  28  Vt.  765, 767, 7oJ. 

7  Townsend  o.  Radcllfle,  44  IlL  416;  Leakey  v.  Maupin,  10  Mo.  338, 
971;  Holmes,  2d  Vt.  765, 767. 

8  Barnes  v.  Underwood,  47  N.  Y.  351,  35S;  Whltaker,  6  Johns.  113, 
117. 

9  These  statutes  should  of  course  be  consulted,  and  also  some 
work  on  **  Executors  and  Administrators.** 
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10  See  Bevelte  V.  Boath,  2BQfk,  "m,  735;  Bryan  v^  Books,  »  Gil  «22» 
<24;  McLArenv.BratKoruISii&els;  653;  Byrti  v.  Olbson,  2  Miss.  iMS, 
W»;  Jones  y.  ISrowu,  M  N.  H.  439»jH&:  sbamway .».  Cooper,  U>  BmrU. 
ft5(J,S({0;  Hllbom  v.  Heitet  dlrelLEU.  55, 59;  Weaver  v7clSace,  5  B/ 1. 
»6, 357 ;  Uainrico  v.  i4alrd.  10  Yerg.  m.tilk 

11  BanOaUr.  Sbraf|ler,l7Ala.|B3,.3^3|S;4K^,S4S7. 

12  Po<r,  5  465. 

13  See  Goodard  r.  Johnson,  14  Pick.  352,  SQ;  Hapgood  v.  Hoc^rliton* 
22  Pick.  480, 434 ;  Goover»  52  P9».  »t.  AJT,  4»V  illfl^er,  16  JPa.  8t.  43»  407; 
Scliooi.  Bxrs.  <fc  Admrs.  S  598. 

14  See  Mobray  v.  Leckie»  42  Md.  ifii,  478. 

15  SeeBobooIerExrs.  &  AcUnrs.  Iiaol  ' 

16  See  Cony  v.  FulUosop,  U  0]>fa>,  100, 107. 

_17  Bdel^n,  11  UiA)^,  iSU;  .>|faim<PP  f •  .l#al«0*.)P  -lEoiV*  W*  SW;  m»§, 
SS  32, 110. 

18  Maszv.  Grove,  27  Md.  301,400. 

19  Wim9 V. 40008,42 Md.422, 435;  aii/tf,««0. 

30  Hokamp  p.  qagagytn,  06  Md.  ^11,  Ml ;  ^|e,S4n0. 

22   Weaver  v.Ql]Me,fiB.  I.  Aa6,'3a7. 

28  And  ^ee  Beady  v.H^u^^,  46  Miss.  482. 

24  Foxv.Doberty,'30lipw^^,.S36. 

25  Moseley  v.  Kendell,  L.  B.  6  Q.  B.  ^ 

26  See  Leach  v.  Prebster,  85  lud.  4(>5;  Keattog  «.  OondoD,  OB  Fft.  St. 
75. 

g  457.  The  Burvivor'n  rX^hts  :^  hQir  s^i^  ne^  of 
kin. — ^The  word  *'Iieir"i  applies  properly  to  r^ilty; 
"next  of  kin *'  ^  to  personalty.  The  heir  or  i;^e;ct  qf  kin 
of  a  deceased  intestate  l^as  been  defined  as  o^e  who  suc- 
ceeds to  the  whole  or  a  part  of  ,the  dec^ised's  estate  hy 
right  ef  blood ,>  and  also,  better,  as  one  who  t^kes  si^ch 
property  by  virt^ie  qf  a  statute  qf  ,di^tril>\ition  or  of  de- 
scent.^ The  xights  of  a  widow  or  widower  in  the  estfbte  of 
the  deceased  l^usband  or  wife  i^ris^  out  Qf  the  marriage 
relation,^  and  are  generally  independent  of  the  fact 
whether  or  not  thp  decease^  left  a  will,^  and,  plainly, 
husband  and  wife  are  not  relation^  hiy  blood ;  ^  90  that 
under  both  of  the  above  definitions,  the  widow  or  widow- 
er is  not,  strictly  speaking,  an  heir^  or  next  qf  ^in^  of  the 
deceased  husband  or  wife.  But  in  many  States  the 
widow  or  widower  are  named  as  heirs  and  next  of  kin  io 
statutes  of  distribution  and  decent;  ^<^  and  under  such 
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BtatiiieB  in  tliis  limited  sense  u«  widow  or  widower  may 
be  beir^  or  next  of  kin^  of  her  deceased  husband  or 
his  deceased  wife.  Thes^  tern»  are,  however,  often 
used  simply  as  a  descriptif)  or  fh9iff^utio  per9on(B,^  and 
aooording  to  tJie  apparent  intention  of  the  legislature 
in  making  the  law  ^^  or  of  the  .party  iu  making  tlie  in- 
«trument,io  the  widow  or  widower  is  included^  or  ex- 
cluded.^^  Thus,  a  husband  cannot  be  granted  letters 
UQder  a  statute  proyi^ini?  tli^t  the  wife's  **  next  of  kin" 
^hall  administer;  1.S  so  in  a  case  where  property  was  set- 
tled for  tlie  sole  and  separate  use  of  a  wife  for  life,  ^nd 
thei^  over  to  her  *' heirs,"  the  liushAud  was  held  ex- 
cluded ;i^  but  in  peculiar  -olrouuistances  a  wife  has  been 
allowed  to  take  under  the  term  *' heirs  of  my  body"  in 
her  husband's  w;ill;^  apd  so  ^husband  of  an  heir  h^s 
been  deemed  an  heir.^i  A  statutory  interest  similar  to 
dower  the  widow  takes  as  widow,  not  as  heir.^ 

1  InaddltlQn  to  cases  cited  puslow,  see  8.3  to  (iefi4ltiOQ8  pf  word 
"heir," "Wurterr.Petaatt,  6  Man.  &  Cf.  87D;  Darblsoii  v.  Beiiumout,  1 
P.  Wnis.  232;  Harrison  v.  Nixon,  9  Peters,  483;  Gillespie  v.  Nabors,fi9 

m' '     ~    '  "  ■"         " 


SheyTzs  MiclTTSijTi'owe^^^^  Bra.udoa*'^  filssrs^rstate'vrEugierai 
N.  J.  L.  847;  Hngg  4).  Tyson,  2  Hawks,  472;  tJlric,  H6  Pa.  St.  386, 801, 27 
Ani.  Ij^p.  7if7;  ueed  <;.  Uu£kiey,.5  Wat^  A  S.pVl,  40  Am.  Dec.  531; 
Brownen,  10  U.  I.  ST);  wart  »:  Stow,  2  l)ev.  Eq.  m 

2  In  addition  to  oases  cited  below,  see  as  to  definitions  of  "  next  of 
kXny*  Ualtoa  v.  Poster,  L.  it.  3  Ch.  App.  d05:  White  v.  Springett,  h.  B. 
4Gn.  Ai>p.  802;  McCool  v.  Smith,  1  Black,  459;  Bllluouse  v.  Chester,  t 
Has,  U/(i,3Au).  Dec.  ^66;  B.  Qp.  v.  ShaoaoQ,  43  3(11.  338;  I^eteltas,  72 

N".  ¥.  3r2,2J  Aiu.  ttep.  155;  Bedmond  v.  Burroughs,  63  N.  C.  242;  Cl4«r-  . 

ton  V.  Drake,  (70hl6 St. 8d7;  X 

3  Haraden  «.  Larrabee,  113  Mass.  430,  431:  Blchardson  «.  Martlq,  55 
N.  U.  45,47. 

4  Gibbon,  40  (}a.  562,  57^.  9e^  ^w^on,  52  DI.  62,  67;  McKlnuey  «. 
Stewart,  5  Kan.  384, 392. 

5  Peterson  p.  Webb.  4  Ired.  Eq.  56,  58.  See  ^mte,  §1  6,  433,  443>447. 
Hay  have  rights  (f  both  kinds:  Bawson,52  m.  QH,  68,  6B:  Unfried  «. 
Heberer,  63  lud.  67, 72. 

6  Consult  Coomes  v.  Clements,  4  Ear.  &  J.  480, 483.  Husband  could 
not  defeat  dower,  or  wife  curtesy. 

7  Consult  ante,  AFFimTT,  §S  68-72, 236. 

8  Lord  V.  Bourne,  63  Me.  368, 373;  and  cases  infra,  n.  9. 

9  Watt,  3  Yes.  Jr.  244, 246, 247;  Oarrlck  v.  Camden,  14  Yes.  372;  Ban- 
dall  V.  Shrader,  17  Ala.  333,336;  Busing,  25  Itid.  25, 28, 2i);  Lord  v.  Bourne, 
es  Me.  368, 379;  Haraden  v.  Larrabee,  113  Mass.  430, 431;  Waters  v,  Tace- 
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well,  9  Md.  291,  809-305;  BichaTdson  «.  ICartln,  85  N.  H.  45, 46:  Amlln 
V.  Osgood,  5  N.  Y.  Sarr.  409;  Greeu  v.  Hudson,  32  Barb.  25, 28;  Petersoii 
V.  Wobb,  4  Ired.  £q.  56, 58;  Oardeohire  v.  Hluds,  1  Head,  402, 406. 

■  10  See  Md.  R.  G.  1878,  p.  406,  S  23.  See  Oibbon,  40  Oa.  562,  675;  He- 
Klimey  ».  Stewart,  5  Kan.  384, 891, 392. 

11  Unfried  v,  Heberer,  63  Ind.  67, 72. 

12  See  Olbbon,  40  6a.  562,  574, 575;  Bawson,  52  m.  62,  67;  Uufried  9. 
Heberer,  63  lud.  67, 72;  Peacock  v.  Albiu,  39  Ind.  25,  28,  29;  Bustaj^,  25 
Ind.  63,  64;  McKinney  v.  Stewart,  5  Kan.  384,  391,  8i)2;  MerclitMits  0. 
Hiumau,  34  Barb.  410;  Henderson,  1  Jones  (N.  C.)  221,  223;  Turner  9. 
Kltti*ell,  1  Winst.  39;  Steel  v.  Kurtz,  28  Ohio  St.  192,  1%;  Furgiison,  14 
Ohio,  140,  147;  Seabrook,  1  McMulL  £q.  201,  206;  Wiesner  v.^aim,39 
Wis.  188, 200,  204. 

13  Gibbon,  40  6a.  662,  574:  Haraden  v.  Larral^e,  118  Mass.  430,431; 
Rlebardson  r.  Martin,  55  N.  H.  45, 46, 47:  Steel  v.  Kurts,  28  Ohio  St.  192, 
196;  Wiesner  v.  Zaun,  39  Wis.  188, 204. 

14  See  Steel  v.  Kurtz,  28  Ohio  St.  192, 196. 

15  See  Olbbon,  40  6a.  662, 574. 

16  See  Haraden  v.  Larrabee,  113  Mass.  430, 481. 

17  See  Henderson,  1  Jones  (N.  C.)  221, 223. 

18  Randall  v.  Shrader,  17  Ala.  333, 336;  cmte,  S  456. 

19  Gardenhlre  v.  Hinds,  1  Head,  402, 406.  See  Waters  «.  Tazewell,  9 
Md.  291, 303-305;  post,  S  466. 

20  Olbbon,  40  Ga.  562, 575. 

21  Peacock  v.  Albln,  39  Ind.  25, 28, 29. 

22  See  May  v.  Fletcher,  40  Ind.  575;  Bowen  «.  Preston,  48  Ind.  867. 

g  458.  The  Burvivors's  rights  as  i^dow  or  wid- 
ower.— As  well  as  certain  rights  in  the  deceased's  estate 
as  heir  or  next  of  kin.i  the  survivor  may  have  certain 
rights  as  widow  or  widower.^  These  rights  arise  out  of 
the  common  or  joint  property  of  the  survivor  and  tiie 
deceased,^  or  out  of  the  deceased's  realty  *  or  personalty ,< 
and  include  the  widow's  dower,*  thirds,^  quarantinei^ 
allowance  »  and  the  widower's  curtesy ,1®  etc.^^ 

1  Ante,  ^451, 

2  Rawsom,  52  HI.  62,  68,  69;  Unfried  v.  Heberer,  68  Ind.  67>  til 
widow  and  widower  defined,  ante,  SS  450, 462. 

3  i'o«<,S467. 

4  Po«^SS461,468,466. 

5  i>o<^  SS  462, 464. 

6  Post,%4ei, 

7  Post,  %  462. 

8  Post,%4aB, 

9  Post,i4S9, 

10  Po«/,S468. 

11  Pm<,$S  459-478. 
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§  459.  Tbe  'wido'w'B  quarantitie  and  temporary 
allow^ance.— A  wife  being  usually  dependent  on  her 
husband  for  a  home  and  for  support,  and  there  beiug 
necessarily  delay  after  his  death  before  she  can  enter 
upon  her  rights  as  heir,  next  of  kin,  or  widow,  there  is  iu 
most  States  some  provision  for  her  temporary  residence 
and  sustenance.^ 

1.  Quarantine. — By  an  old  English  statute,^  the  widow 
'*  shall  tarry  in  the  chief  house  of  her  husband  by  forty 
days  after  the  death  of  her  husband,  within  which  days 
her  dower  shall  be  assigned  her";  this  was  called  the 
widow's  '*  quarantine."^  In  some  of  the  United  States 
this  statute  is  in  force,^  iu  others  analogous  statutes  pro^ 
Tide  for  a  somewhat  similar  tarriance  for  forty  days,& 
ninety  days,<^or  one  year;^  and  generally  the  right  con- 
tinues, after  the  time  limited  has  expired,  until  dower  is 
assigned.^  This  right  attaches  only  to  the  d  welling-huuse 
and  immediate  premises,^  or  the  adjacent  lands  described 
by  statute:  ^^  not,  for  example,  to  an  adjacent  store.^  It 
seems  that  under  the  English  statute  the  widow  had  to 
occupy  the  premises  in  person,  and  lost  her  right  if  slie 
left  the  house,  12  or  married  again;  ^  but  under  the  Amei- 
can  statutes  she  may  rent  the  house  and  keep  the  rent;  ^^ 
BtiU  0^:en  here  she  may  assign,  forfeit,  or  lose  her  rights ;  "'^ 
for  e^i&9iaple»  she  cannot  hold  the  dwelling  against  the 
husband's  mortgagee  thereof^  the  mortg%&  being  in  de- 
f ault.^8  The  right  of  quarantine  is  independent  of  and 
additional  to  the  right  to  an  allowance.^? 

2.  ^//otoanc6.^-Though  the  husband's  executor  or 
administrator  may  advance  to  the  widow  at  once  a  por- 
tion of  her  share  of  the  estate,  he  cannot,  independently 
of  statute,  give  her  any  part  of  the  estate  absolutely,  or 
if  it  is  insolvent.18  But  in  most  States,  under  statutes,i9 
the  probate  court.^^*  through  the  administrator  of  the  hus- 
band's estate,  or  commissioners,  or  other  of  its  officers; 
sets  off  to  the  widow  a  portion  or  all  of  the  food,  fuel, 
clothing,  furniture,  pictures,  aud  books  (some  or  all  of 


§459 


I>IBiBO%>Ul^N  -hV  tfEAtit. 
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these  are  Bamed  iB  dHfeteBt  flt^ttttes  ^)  wTifch  ai^e  iB  the 
family  residenoe,  and  inakes  Imjf  a  motoey  allowance  ^  to 
support  her  for  soioto  lito!1<ed  tSiaie,  ab  forty  days,*  or 
one  year.2*    Soniethn^a  the  graAt  d  th^  aUovV-ance  as 
well  as  the  aHMyunt  tlHSlr^of  is  within  the  discretion  of  the 
court,^  hutusBaMy  if  there  at6  assets  an  allow^ance  mu^t 
be  made,"^6  even  if  it  takes  them  iill,*^"^  provided  that  the 
widow  applies  Within  tM  tiiBiS  litiiited  2*  or  #ithoiit  tm- 
diie  delay ;  23  amd  tTtta,  Whe%1^el'  thte  estatia  is  insol  vent  or 
not,8o  whetlter  the  iw^ido'v^  i«  rifch  dr  i>Oor,»i  whether  she 
has  beeii   living   separate   frbm  her  husband  or  not,** 
whether  she  hafs  any  share  cotiaiug  to  her  or  Bot,s8  wheth- 
er she  has  accepted  niideTF  fh^  will  of  nbt,8<  whether  she 
has  released  all  hef  xBarirlagie  riji^hfs  in  her  husband's 
estate  or  not,^^  aBd  whether  she  ft*  ghiWy  of  adultery  or 
not.«»    The  allowance  ia  made  to  meet  her  actual  atid 
reasonable    expenses*^   pendilig  the  settlement  of   the 
estate,88  not  as  a  reward  or  i)ttTiishihenr,»3  not  to  make  up 
for  any  injustice  in  last  husbaBd'd  will.^®     Sometimes 
the  allowance  is  made  iBdependently  of  het  Share  of  the 
estate,^^  sometimes  it  Biust  come  out  thereof,  if  she  has 
any,^   sometimes  this  is  within  the  discretion   of   the 
court.^8    The  alioWftBce  can  ^e  miade  only  out  of   the 
personalty,^  and  though  it  is  uiade  Without  considering 
the  husband's  creditorSi^ she  ta^s  s]Mifio  articles  subject 
to  actual  liens,^  and  mast  p^y  hef  husband's  funeral  e^- 
peB8es.47    The  ftrst  alloWiatice  ma^  bd  added  to,^8  aBd,  if 
Bot  all  paid,  may  be  r^duced.*^    She  msL^y  usually  CBfolrCe 
it  by  suit  against  her  ho^batod's  peilsbtial  representative.^ 
If  she  dies  after  the  aWard,  het  repreSisBtative  may  re- 
cover it;^i  if  she  dies  before,  hef  actibn  abates  and  her 
rights  are  gone.^     Articled  set  off  for  her  are  Bot  assets 
of  the  estate,^  asd  the  admlBistnitor's  sureties  are  Bot 
liable  for  them."    The  law  Ib  force  at  the  time  Of  the 
husbaud's  death  goverBs.^^ 

1  See  Schooler  Exra.  &  Admrs.  §S  447-4^7. 

2  9  Hen.  3,  c.  7,  S  3. 


I    111  Maryluua,  Alei.  Brit  aO 
(   Ma«8.  K  S.  IJIW.p.TU.SI. 


S   Bee  Ooodtllle  t.  SewmBu,  a  WIta.  lICi  Soc  v.  BnttM,  M  Q.  B.«i 

inseo.  MurpUy.  llAlo-^sr;  L:iU()uii,IIJa>.H;,:!Mi  Hwolii  n.  Sartlow, 
Slml.ftM,lfi<f!  WvNVOit.Lawe,  tJliul.  DT,  69)  Doaae  c,  WoDur,  lUf 


«J!  F^ 


;  Burks  B.  a>ljoni,ll  liw.Ji.Uit! 


ni.ll  Uiui.  11. &!»!  louDK  I 


Ihia  v.  Ueniard,  7  BixieaesltM.10.tMiVllt»ley.  HI  Mo.  iTI.i^;  Cntliie 

V.  Murrls.  2S  N,  J.  Eu.  Ml,  lUi  JtukKHl  i.  CDoiuuhy,  7  Julius,  itii 

CoDger  >.  AtnoHl,  U  Otiio  Sb  m,  iSs. 

S   See  anlliiHlUea  3  'Wnu.  Buaud.  Ml,  u.  S. 
ID    Swuiu  r.  Bartlow.  Si  IniL  Me,  Mi- 
ll   WiUlUDBOD  (  Asli  I  lad  US  4M. 
U    IBTlKbt   H  ftW  9U 
U   acokaloac  17 
H   Cralgec  Morris  2t  N  J  E4  in  4n   CkHUEar  r  Atwood  SB  OMo 

8t  IH  1^   eee  bwalu  t  Bartlon  tS  IdL  MsTms   tlw  •  Bemanl  T 

flmedea  t  H  am  3^ 
IS  Doue  i>  waiku  10)  ni  sK  fise. 


sol  at  vlctoali  cU  la  U 
18  HIeicliler,  13  lonn 
30N  H.BI  M   Vm.a  « 

13  !■  B 


beiBB  PiMej  J  Gray 
!«1    Kli  tfol     SI  S  1 


Quamatlna  ineliid£$  Tlgbt  to  mpj^ott 


n  of  tqaiKf 


T  Blniia  »  Fa  SI  UH  iU 
ISBUk  «n  MO  GUtdlngsi 
Her,  11  la.  SlDi  fcawjer.  » 
17  Ueecfi  ■  WeHau  at  Vt. 
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S4    O».C0de1313-IS!8.i3l»;i.    Se«abfnilBD,210tlloSt.e31.SM. 
at   Keraey  v.Ualley.iUUe.  ieg,19n,i<4. 
3H   WUlliiDiB,ltOny.!4.^i  Sanyer.38VCM9.MI. 
SJ    Hunpton  v.  PbislclE,  !4  Ark.  ftil.  IM.    See  UcCord  v.  XcKlnler, 
« IIJ.  II,  It:  cases  itpra,  u.  »;  in/ra,  ua.  M,  U. 

Hi  cvoks.sexran.niN.aaw.w;. 

to   KlDsnuD.  31  N.  11, 183, 167.  Its.    Bntgee  UUler.S!  Dl.  wa.tca. 
Hk;MN.H.8l.  sl.^^Sea  Tboni 

ULuBs  fl.  Crosby. 
kUo%uice.  (;« 
''9t   sawyer,  29VE.au,  SIT.   : 


e  Hiai.  ISI.  «3,    t^mln 


H   KocroD.  Cli]>l]a,1JHeisk.MS,  MO.    Sea  FoMer,  H  N.  I 
So  l[  slwuLiI  lie  anuniea  at  ouca;  Unyla  v.  MarUu,  «l  Oa,  41i>, 
»  Slock,  m-Mau.  M>,  4W. 
M   Paster,  WN.H.  497,  HB. 
4[    UeBcbe.'WesCan.n  VtMI.Kl. 


s 

PaLao 

n  c.-Sputaank.TD  N.  H.  gIfM. 
c.PauU:,3JMc.l8,lS. 

Bush 

.  Claik,  in  Mas.  ni.  1191  -wm,  n.  M 

ts 

c.  Hugiioa,e3N.c.Bis,aa*. 

« 

iRlIW*. 

"«' 

HMe, 

Gray.  5ifl,  S!l. 

49 

Bake 

M  Wis.  M8,  M9i  Huehmu  0.  SlDiuker,  U I 

am..u 

M 

>.  OelclwU.  « 

Me. 

531,  U^ 

E.  Oordoii.l3AUen,  in,  121;  canaall  ^ro,  n 

». 

X  K.  Flsber.  M  He.  2)6,  23b:  A<IaDi4.  10  Met. 

A,S2?S( 

MK 

c.  fsj 

138.    Conlnj;HastlUMr.Miera.21Mo.519,»; 

l/Sb 

OhI 

St.  09 

m;  Bajie  c.  Wlckrti  OMo  St.  m,  »D[  i>a 

IBll.4 

obiobt. 

.». 

il 

Rocia 

e.  CIcalls.  13  Heisk.  g«8,  HO. 

3  46a    Tha  widow's  rlgUti  in  propertrfonnerlr 

teta,— After  the  liuaband's  deuUi  tLo  wUotv  rahtiiu  liot 
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par(ifiA«matia,i  In  sgiite  of  lils  wilt,'  ancl  If  these  are  takoD 
by  liis  eredltora."  slie  may  ealJ  upon  liis  eetato  to  relm- 
lilinra  her.*  Her  cha»es  In  aetion,  irhich  liava  not  been  re- 
duced snrvive  to  lier,'  thougli  in  the  possession  of  the 
husbsad'e  asalgneea  or  credltom;'  so  do  her  chatteli 
real.'  Her  real  eatat*  is  hen,  free  from  any  eucumbrance 
placed  upon  rtby  her  liuaband  without  her  consent;'  and 
if  Hhe  llaa  joined  with  liim  in  mor^aKinft  It,  she  owns  the 
,  equity  of  redemptioD,'  aud,  as  It  li  presumed,  she  jolaed 
vricb  liim  only  as  his  surety,"  unleaa  the  contrary  ia 
shown  she  can  call  upon  bis  eslate  to  lademniff  her.u 
Nor  is  she  liable  for  iroprovomentB  placed  on  her  property 
by  bet  huHbaod  uuleaa  she  has  a(;reed  to  pay  tor  them.n 
But  ber  pervoualty  wbicli  vested  in  him  daring  the  cov- 
erture Is  simply  a  pate  of  bis  esCat«.'*    Letters  received 

1    8ebonlerBira.<447:  8ctaoii1»  Hiub.ft  W.«lj  Kaiwrerii.Hun- 
nrrDra.^Kq.Cia.Abr.  IH;  Wbalej.N  Mo.  eT7,  OSI)  Vwa  i. Soattaall, 

e   Veclilort.  S««t»ii,4eBarb.  IBB.WS. 

t   Tlnplng,  I  P.  Wnu.7X)i  Sutlsone.  Corbet.)  Allc.  Kt;  Or*IuuD>> 

IjCMidouaerryp  J  ACk.  )79. 

i    HBiwanl,»Ftek.slT,N>){]w«,  SW»,n.ll. 
«   HocliBilwe.xaUee,IEMo.219,zai,:21. 

I  !  Sent  Com.  1391  3cbouJert{uBb.AW.4Wiptu(.SW>, 

S  Wrlglil.SMd.  428,  tali  Oehler  i.WaUer,  ^Hw.  A  CK  9I3.»T:  S 

9  JukMnii.Joneg.IBU^.lUi  Rnac(HBlw>.Hare,«]>aw.l. 

»  rti)lbK>ok>E.McBwsii.»Iiid.94I.Me. 

II  ThlitadllsdhM-egtiltjof  eionemtlon"!  see  Schooler  Hnsb- 
H)^e;j83onrl.l?i;IMra»tii..Gee,iVe>.8r.'rai;Porterlcbae.  Hooper, 
I  Vm.  Jr.  m,  Idoouwr  r.  Htob,  Io  Bmv.  IN;  Vattlo  e.  Umlanrooo.^ 

\         le  Birlj.ui.ua. 

b.Johm.SO  A»^ 

JIJ.T.Ml,  »«*^i 

B*eJtloreoo.!LAlii.Mii;  UawKlnsT.  CrWg,8  Men,  !Mi  KUiciemae,    » 

11  Ont9li;ii.  Breckenridge,  3  Bnih,  M,  IM. 

S  461.  Th*   widow's  tights  In   bw  taiwbu>A'* 
tealty— Dower.— Unless   tlie  triilow   is  barred— as    ^' 
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jointure,'-  or  divorce  a  vinailo.^  or  baa  barred  heraelf,  as 
by  an  antenuptial  BgrBemBnt,^  by  joining  in  a  convey- 
ance,' by  elopeaaent  and  adultery,'  by  bigamy,'  or  by  or 
accepting  n  provision  in  lieu  thereof^ — s)ib  is.  on  her  lius- 
band's  death,  entitled  to  doieer^  in  his  real  estate— a  life 
interest  in  one-t)iird  of  lita  estates  of  inberttance  wiiicli  lie 
lias  onned  during  the  coverture,  or  the  equivalent  there- 
of .^  This  sbnuld  ba  assigned  her  witbiu  forty  days  after 
Lis  death,!"  if  it  is  not  »he  should  demand  It;!*  for  she  baa 
no  specltio  rights  to  any  part  of  ber  husband's  estate 
until  her  dower  is  asaigneJ,'*  and  if  she  dies  without 
demauding  dower  her  rights  are  extltigaished.i°  In  Bome 
States  dower  has  beeo  abolisbed,'*  in  others  it  has  been 
modilied  or  detined  anew;is  go  that,  in  rough  language, 
dower  has  come  to  mean  the  widow's  rights  in  her  hus- 
band's re  ally,  w 


9    NalUc.MaurBr,!5Md.M2,H 

4  See  Grove  if.  Todd,  <l  Md.  U 
t  Bostock,32Beav.c;,SSi  onw 

I   See  Durham  D.  Bbodes.  23  M 

5  Tbls  gnliject  belongs  t«  "  Mb 
PjlrK  oii  DowerV  Boone  Beal  P.  A  t 


rrlweEslBi 


11  SeeKlddBlIp.  Trli 
11  Bmesnr,I6Ud.n< 
19  HasUnga  «.  Urera, 
■-  TeonwDiin  MetTus. 


!»  I  Waab-H.P.  US;  I  HDliardB.P.  p.  134,n.6.  Word  Is  8ppllc»We 
oni7  to  realty;  Biackett  t,  teLgbton,  7  Me.  asj. 

g  462.  'Widow's  rights  in  husband's  personalty' 
—Thirds.— By  the  early  '  common  law  a  husband  could 
not  by  will  deprive  liia  wife  and  children  of  their  rt<uoa~ 
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able  $hares  in  his  personal  estate :  if  he  died  childless,  the 
law  in  spite  of  his  will  allowed  his  widow  one-half  of  his 
personalty,  and  if  he  left  children  or  a  child,  one-third  ^ — 
this  was  called  the  widow's  "  thirds."  <  This  law  was 
held  to  be  in  force  in  Maryland,^  where  a  husband  cannot 
by  will  deprive  his  widow  of  her  thirds,  but  where  she 
takes  one-third  or  one-half,  as  the  case  may  be,  of  his 
personalty,  after  the  payment  of  his  debts  and  funeral 
expenses  ;S  still  she  cannot  also  take  a  bequest  of  person- 
alty under  his  will,  but  she  must  elect,  and  if  she  desires 
to  take  her  legal  rights,  renounce  the  will.^  By  the  later 
law  in  England  the  husband  could  by  will  defeat  his  wife's 
interest,^  and  the  unwritten  law  in  the  various  States 
may  perhaps  be  deemed  to  follow  this  later  rule.s  If, 
however,  the  husband  dies  intestcUej  little  question  can 
arise,  the  statutes  in  the  States  expressly  providing  for  | 

the  distribution  of  his  estate.^    If  the  husband  during  ' 

coverture  actually  assigns  his  estate,  though  for  the  pur-  - 

pose  of  defeating  the  widow's  rights,  she  cannot  com-  [ 

plain;  but  if  the  assignment  is  not  real  and  he  retains  « 

possession,  it  will  be  set  aside  for  fraud  on  her  rights.i<> 
A  gift  causa  mortis  from  the  husband  to  the  wife  is  good,^^ 
but  she  could  not  enforce  a  promissory  note  thus  given.u 

1  Griffith,  4  Ear.  A  McH.  101, 119. 

2  Wms.  EzTS.  2,  S ;  School.  Exn.  S  9;  Go.  Litt  176  5 ;  2  Blaokst  Com. 
492;  cases  t'K^ra. 

3  O'Hara  v.  Dever,  2  Abb.  Fr.  K.  S.  418,  426.  This  word  is  used 
roughly  to  mean  widow's  statutory  right  in  husband's  personalty :  Hor- 
sey, 1  floost.  4att,  440;  Burton,  4  Bar.  DeL  38;  Douce  v.  Denlson,  6  Ves^ 
Jr.  385. 

4  Griffith,  4  Ear.  A  McH.  101. 119,  120;  Coomes  v.  Clements,  4  Har. 
A  J.  480, 483, 484;  William  v.  KelJy,6  Ear.  A  J.  59,60;  Collins  v.  Carman, 
5  Md.  503, 527. 

5  Griffith,  4  Har.  A  McH.  101, 122;  Coomes  v,  Clements,  4  Har.  &  J. 
480,483. 

6  Collins  V.  Carman,  5  Md.  503, 628;  Coomes  v.  Clements,  4  Har.  A  J. 
480, 483.  In  California  she  can  take  community,  and  under  will  also: 
pOMt,  S  467. 

7  Griffith,  4  Har.  A  McH.  101, 119. 

8  There  Is  a  strange  dearth  of  authorities  on  this  subject:  it  is 

rrobably  wholly  dependent  on  statutes.    See  2  Blackst.  Com.  615,  516; 
Kent  Com.  427;  Bcboul.  Husb.  A  W.  427;  O'Haro  v.  Dever,  2  Abb.  Pr. 
N.  8. 418,426, 428. 


HJil'inlfleld,7al'll,lii,ia 

10  Piclflekl,  78  lU,  16,  li 

11  Wbltaej  c.  Whoelci 


111)  SiilUvaD  c.MoQoweD,  S 


§  463.  ^ffidower'a  rights  in  wife's  realty— Cui- 
toay,  etc.— Upon  the  wife's  deatli,  at  eominoii  law  tha 
widower  tukea  ii«i  oliaccels  real  absolute)!}'  as  atirviror;  ' 
but  Ills  estate  Id  ber  realty,  lield  in  bee  ri^htfor  tbeir  joint 
lives,  ceaBea,^  and  uuleas  iaane  lias  been  bora  alive  of  the 
marriage  lie  Las  no  furLber  interest  in  ber  realty .^  If  a 
cliild  lias  been  bora  alive  tlie  liusbaDd  is  entitled  to  a.  Ufa 
estate  in  all  tlie  wife's  real  property  that  such  obild  Bur- 
Tiving  miKlit  ioherlt.^  Tbis  estate  which  is  called  "  ciu- 
tesy."  ^  and  which  duiiog  coverture  is  only  initiate,'  on 
the  wife's  death  la  comiimmatB,  and  tlie  husband,  without 
in  any  way  having  the  property  aasigned,  is  tenant  thereof 
by  curtesy,  with  the  rights  of  a  conventional  life  tenant.' 
In  many  States  curtesy  no  lonf{er  exists,  as  in  Califor- 
nia ;  ^  iu  ptiiers  it  baa  been  modilied,  as  in  Penntylvania, 
where  birth  of  iasua  la  not  neceaaar;.^  When  a  scatuta 
secures  property  to  a  wife's  separate  use.  enabling  her  to 
dispose  of  it  by  will,  and  providioe  how  it  Bball  pass  on 
her  death  intestate,  curtesy  in  it  is  of  course  excluded.'* 
Curtesy  is  barred  by  divorce  a  vineulo,^  and  may  ba 
released  by  a  marriuge  settlement  ^  or  other  contract.)* 
The  widower's  rights  in  the  wife's  realty  are  now  mostly 
dependent  on  the  statutes,  differing  in  the  different 
Statea." 

I  SPe  RlcM  V.  Hoffman,  35  Md.  »H,  MS;  Tonnj  v.  Hmdford,  Holj.  1; 
IBkb.  M.*U.  Sla7. 

3  Wrl)ifat,:iMa.t29.Ma,Uii  Btarklai.  Bnrlsan,  tRlch.  7,1,  B« 
MBivLQB.TToprltiura-luPlck.  IBS:  Welslnrar  t.  Mumhy.a  Ho»d,B;4i 
mUUudlt.P.Uli  JSeirtfiom.Uli  1  Vub.  B.  K  Xlk 

B  Haj-a  B.  MUesJI  OUl  *  J.  t«S,  191.  Sea  Co.  Lltt.  J9  6:  «  BtaekM. 
Com.  i-.T  i  1  Wash.  B.  P.  llOi  Hanellla  b.  TbaUUiuBr,  i  Palm.  JS.  « 
Bba  IH  leiinut  BfcajKru  rle  be  may  taksoB  brkIhI  occDuaut :  i!  Kent  Com. 
VU;  I  Drltflillliuli. «  W. li;, llti  SelioDLlIuab.  A  WTTiir. 


5  7<Mr<leiflnlttoi»,  see  eases  etted  In  lAWson'sConeofrdance.  I 

ft  Bice  V.  Hoffman, »  Md.  Ml,  3M. 

7  Rice  V.  HofBman,  3&Md.  344,  349,  350.   See  Foster  r.  Marshall,  U 
He.  491;  Watson,  13  Conn.  83. 

8  Where  the  community  system  preratls:  poitt  %  487. 

9  4  Kent  Com.  29^  n. ;  1  HiUiacd  B.  P.  Ill,  n. 
la  Mason  o.  Johnson,  47  Md.  347, 357«  356. 

11  Ante,  %  as. 

12  Ante,  §§  33-43;  Naill  v.  Maurer,  2S  Md.  532, 839. 

13  Seeaiite,S$  186,190. 

14  Meyerv.£isler4a»Md.2B,34.   Coasnlt  the  statutes. 

§  464.  Widower's  rights  in  wife's  personalty.^  - 
By  the  comHoon  law  the  wife's  personalty  vested  abso- 
lutely in  her  husband:  ^  if  he  died  first,  it  went  with  the 
rest  of  his  personalty  to  his  representatives ;  ^  if  she  died, 
be»  of  course,  still  held  it  as  hia  own.^  Statutes  which 
secure  a  wife's  separate  property  to  her  usually  provide  , 

for  her  disposition  thereof  by  will,  and  for  the  distribution  ' 

thereof  if  she  dies  intestate.^ 

1  Jordan,  52  Me.  320, 321. 

2  Barnes  v.  Underwood,  47  N.  T.  351, 364. 

3  Watt,  3  Yes.  Jr.  244, 247 

4  Seestatates. 

§  465.  Widower's  rigbts  in  wife's  ohoses  in  ao* 
tion.— By  the  coramon  law  the  choses  in  action  of  the 
wife,  if  reduced  by  the  husband  durihg  the  coverture, 
amalgamated  with  her  other  personalty  and  became  ab- 
solutely his:^  if  he  died  first,  all  this  personalty  together 
went  to  his  representatives;  ^  if  she  died,  it  remained,  of 
course,  with  him.*  But  if  they  were  not  reduced  to  pos- 
session during  coverture,  and  the  parties  were  not  di- 
vorced,^ different  questions  arose  when  one  of  them 
died:  if  the  husband  died  first,  all  the  choses  in  action, 
antenuptial  and  postnuptial,  survived  absolutely  to  the 
widow;  ^  if  she  died,  the  husband  retained  them,^  accord- 
ing to  different  views,  as  survivor,?  as  distributee,^  as  ad- 
ministrator,^  or  in  all  these  capacities. ^<^  By  the  common 
law  an  administrator  was  entitled  to  the  surplus  of  the 


aa 


•II  i 


§465 

estate  after  the  pftyment  of  debts,"  and  when  the  Btatnta 
of  disttiljQtioii  was  passed,^  the  widower  was  esptesaly 
excepted,i°  lie  was  eotitled  to  these  choses  in  action  even 
without  administering,"  and  if  ha  died  before  the  re- 
duction, [hey  went  to  his  representatives.'^  So  when  he 
ia  entitled  as  distributee  or  survivor,  if  another  adminis- 
ters the  latter  must  account  to  the  former "  and  the 
former's  representatives. 'T  But  when  the  husband  must 
administer  in  order  to  reduce,  andmust  distribute  accord- 
ing to  the  statute  of  dratribations,  if  he  dies  before  re- 
ducing, the  administration  is  continued  by  another  for 
the  benefit  of  the  wife's  next  of  kin.'^  If  be  takes  aa 
survivor,  he  may  sue  in  his  own  name,"  hot  generally  he 
should  sue  as  administrator.^  There  has  resulted  much 
confusion  on  this  subject  through  differing  views  of  the 
common  law  and  differing  statutes.^  Thus,  in  Alabama, 
the  widower  has  neither  the  right  to  reduce  "  nor  any 
■r  right  to  the  proce«Is;3s  in  Geoi^a.^  New  York^i 


(formerly),  and  Pennsylvj 


thai 


B  does 


mha 


(formerly),  that  he  does  not 
while  in  Arkansaa,28  Missouri 
he  may  administer,  but  must 
any  other  administrator;  and 
choBea  in  action  devolve  on  the  v 
alty  in  possession  does.^ 

I    Cn.Lltt,Ml[  Frleison.21  A1B.MD:  I 
Klllciease,  a  Miss.  311  i  Fuor  c .  BulHHia,  1 

:   Bamese.  IIniier«oiHl,tIN.S.3Sl,>: 


rights  are  so  absolute 

Maryland  ^ 

have  to  take  out  letters; 

,^  Ohio,"  and  Vermont  ,^1 

in  Connecticut,   it  saeois. 


£oHt Uom.  IMi  Fleet c.  rerrlna,  L.  n.  a  O.  B.  6S«,Ml,  1 Q.  B. «»:  CJuw 

r;Up.  Caosrj,  1iaa.i9,N,Hi  Brown  s.  LBQglard.tBUili.  49T;UU]Sr, 
Manh.  J.  J.  im:  Jordan,  Hi  He.  a»,Sil|  BoDds.  Conway,  II  HJ.  io, 
lU;  Ha>-W3iil.  :0  rick.  tl7,  M>!  Lcikev  0.  Manpla,  U  Uo.  MS.  nj 
enonrhul.^IN.  J.  £q.  30,  u;  Bsnes  c.  Underwood,  IT  N.  T.  Ul.  »ij 
aclmyler  t.  liojlo,  s  Jolina.  Cli.  106;  Kcvcl,  i  Dev.  A  B.  3J!;  Uurry  *. 
Fidlifniou.uotio,  iW.  KW;  Lodao  t.  Hainiltou.s  Serg,  Sc  B.  491,  IM; 
^aw  " >■*■''<"*""■,".  !"'&-.  Bil^^.  '^"i  RLchanlsoB  ».  Sag^u,  4  Tt 
S   Tbiu  br  the  uthorltlM  mbstuDllallx  Bgrea. 


I  DB8ai.imoK  BT  DEATH.  %  466 

I    S«I>eei.'W1iee)er,4  Ga.9tl,H2;  HapgDod r. HaDgbMii, 22 Pick 

,  Wt:  2  Kent  Com.  m;  Can  v.  Kees,  1  f.S^ms.  231. 

)    See  McKee.S  Jbm.  B.  MI,  IM;  MlUer,  1  MBnh,  J.  J.  IBS,  ITD. 

thaiu'e.  Wawrbouso.  Cro.  Ells.  WS,  il'sep.  CU.  iJ,  Uilt,  ti^il:*] 
DtCum.  Uii  ]  Biatt.  Mar.  W.  ilTii  Bani«9c.  Uademood.tTN.  V. 

L    Squib  c.  Wrn, 


izoihU.  Haugbcou,  2j  Pick.  430,  Ol;  Ooodud  >.  JabnHn,  I( 

llg  r.  Bobsita,  4S  Me.  251, 2sg,  2S1. 
_.    —  u>  (be  Tstiuu  Sraceg,  Bee  cases  cited  (n^ro,  and  Hapgoia  v. 
.aaugUioti.Si  Plolt.  *BCJ,  181;  Hayward,  2D  Pick.  SHi  OoodMil  c.  Jolm- 
eoii.l-lPli'ii.  3U,3U:  Com.  c.  Mauley.  M  Pick.  75:  JuJee  e.  Obunbcr- 
IftlU,  1 S.  H.  13MM:  Jouea  0.  Brown,  a4  N.  H.  «a,  141 ;  Pksou.  a  H.  H. 


s.  Books,  2S  Ga.(i22,ej 


32    GrIaROld  t.  reaulman,  2  CODD.  Ml. 

§  466.  The  'widower's  rlghta  In  the  wife's  solti 
and  separate  estate.— Wheu  property  In  settled  to  tljs 
sola  and  neparate  use  of  a  married  noman,  axcladlng  tUu 
mairlajce  rinljts  oC  her  hnsband,  tlie  trust  ceases  with  Iicr 
death,'  and  unless  there  ia  an  exprefis  provision  ove:  or 
against  the  husband,  lie  han  the  same  rights  In  tliis  pru|>- 
art;  as  if  there  had  been  no  settlement.'    Jlut  a  proviuiou 


in  the  marriage  HCttleraent  "for  the  wife's  Iieira 
eludes  tiju  1iu»1juu(1.3 


rait.  c'MfcEBi'^W 


E(i.216;  Uoyil  r.SaiBlf. ^  i-i i.- rj  ■ 

Hepburn, sSPa. Bt.  t^. 4I3i TalbotS.  Cakart. U & 8t.Sl,9 
r.  Penn,  I  »wnn,  tU;  Mttfbcll  r.  Moon,  K  Qmt.  2TS.  Mi  ■ 
FuiiUilne,  ft  Onta.  'iS^.   Bui  see  Fnut  i.  Wrlgbt,  It  Mo.  in,  IJB. 


§  467.  Survivor's  rights  In  Joint  and  c 
property, — If  ttie  Ijusband  and  wife  liave  been  tenanca 
by  entireties,  tlie  wlioie  estate  vests  in  tlie  aurvivot,  and 
is  not  nfiected  by  tlie  deceased's  will  or  conveyance-^ 
"Where  the  husband  and  wife  hsTe  held  in  cominmiity, 
the  survivor  has  at  least  one-half  of  the  comiuunlty  pro|>- 
erty  absolutely.^  TbuB  in  Califomift  the  surviving  lius- 
band  takes  without  administration  the  entire  community 
property,  except  bucU  part  as  by  judicial  decree  has  beeu 
set  off  to  the  wife,^  and  the  snrviving  wife  takes  one-half 
thereof.*  She  may  take  !□  addition  under  the  husband's 
vrill,  for  of  the  community  she  takes  only  what  la  ber 
own.'  The  survivor  has  also  peculiar  rights  in  the  home- 
stead property .° 

I   Mw1)oiinrv.Cole,49Hd.llB,41IinB(ti 
1  wnBiL  u.  e.  &,  ea, «»;  Boone  Bwl  P.  i  as 


r.  Mmray.M  Cd.  nai  Broad,  40  CaL  ISa-.  T< 
r.  Knox,  t  Gal.  £A2i  Kelbr  i.  Blauchara. 

Wilson,  20  La.  An.  »:  Hoore,!!  lA.  An.  1 

Watinar.Z 

Ho1ltl3li.fi 


asb^aJlaoj 


npklw,  12  Cal. 


1;  £IUut|tDa,  n  Tei.  -i 


Civ.  Code,  1B81,  S  IWI. 

Civ.  Code,  1831,  S  Ida  i  Beard  V.  Knox,  tCal.SU,  US. 

Civ.  Code,  1S3I,  S  la».    Seel  Wash.  a.P.  m,««g.;  8 
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§§  46B-469 


§  468.    'Widorrer'B  liabUities  for-wif e'a  contract* 

and  torts.— The  personal  liability  of  tlie  husbuud  fur  lii» 
wife's  antenuptial  debts  ueaaue  witli  her  deatl),'  and  lliis, 
wlietlier  he  has  or  lias  not  reoeired  a  fortune  with  her;> 
hut  at  common  law  he  is  liable  as  her  Bilministrator  to 
the  extent  of  Iier  choses  in  action  reduced  to  his  poaaes- 
Bion  after  her  death,"  and,  wlien  he  ajlmioisters  under  the 


It  law  to  the  e 


It  of  h 


But  he  is  not  liable  upon  any  contract  made  b;  tier  dur- 
ing  coverture,  exoept  when  she  acted  as  Ills  ageut.^  And 
if  he  is  not  liable  otherwise,  his  espress  promise  to  pay 
the  debt,  made  after  lier  death,  without  a  new  considera- 
tion, does  not  bind  him.i  So  he  is  no  longer  liable  after 
her  death  for  her  antenuptial  torts,'  nor  ia  he  liable  for 
her  postnuptial  torts,  except  those  committed  by  her  as 
■    his  agent.' 

1  Colec.  3biirtliiff.ll  TC  311.  ilS.Jie!  cases  ii;A^,  u,  S. 

2  Hearac.  StsmlDra.SP.  Wmti.Hfl;  Thojnonilc.SuBnUi.lF.Wms. 
«9;  DaycMessict,  1  HauBt.  J^  329,  33tli  Urawtortl  n.  Vcrry.  U  iQil. 
437)  UEtrlck,l}Iii4.4l,  41.  Ml  Morrow  i>.  WtaLteiiaes,  10  Uod.  11.411, 
4Ki  Howra  e.  Bfgelow,  13  Masa.  3M,  3S0i  KanieB  v.  Underwood,  47 
M.T.  391,U4;3KeMG(Mn.It4i6«liDal.  Hiub.AW.91. 

t  Day  V.  Meseick,  i  Houst.  m,  an. 


f.us. 


§  469.    ■widow's  liability  for  her  own  contract* 

and  torts.— After  her  husband's  death,  the  widow  ^'* 
svijuria,^  and  can  commit  wrongs  and  make  contracts  ^^ 
if  never  married;  ^  slie  continues  liable  on  all  torts  a"*^* 
on  all  coDtraots  on  which  she  was  liable  before  or  dori^^^ 
coverture;"  but  whether  she  can  by  express  promis"'  ^"^ 
pay  a  moral  debt,  incurred  during  coverture  tiirous'* 
void  contract,  rendec  herself  Unaliy  liable  tlierefor>  * 
doubtful;*  the  better  opinion  is  that  she  canunt,^  '''' 
there  are  numerous  authorities  to  the  contrary ,o    Sl>«  * 


of  course,  liable  on  her  contracts  Bade  dnriug  Ci 
as  a  feine-»ole,'  A  void  deed  esecuteil  by  her  during 
(^overtiire  will  lie  valiil  without  Iiei  aigaiag  it  again  IE 
reackuowltdscd  b;  lier  and  rerecorded.^ 

I   See  Chippie  e.  Cooper,  1>  Mees,  &  W.  293, 2m;  anu,  S  *!^ 

4   SesEwell'B"I.eadUi|;CliU3on  Cov«Ttiire,"p.l3S. 

aiwo'nii"gAd.*E.«T'iKMtwowl».K'enyon,llAd.AE.4'3Ji  Watson 
v.Dua)a|>,3Craucli  C.  G.  U;  HetlierJutnon  v.  mioo.  tdAla.  ZIJ,  Wb; 
Carter  r.Wai.u.«  Ala.  343;  rook  p.Bradley.7  Conn.  s;,Sl[  Waters  ». 
Seui.  IS  Oa.  Ud,  301;  Holier  >.  UarUa,  «  Uiil.  3K;  Mills  e.  Wsrinaa. « 
PLcli.aiTi  SmUlitF.  Allen,  I  Lana.  Ifiii  Stiepsrd  b.  Bboaes,  J  11.  I.  *:0; 
Foster  D.  nUonz, »  U.  I.  Ut ;  1  Storr  Cant,  i  4U;  I  Utill.  Cont,  U,  W: 
1  BIsti.  Mar.  W.  i  391  1  fus.  Cout.  l4  US. 

)   OoiiUHnxc.  Davldaon,  33  N.  Y.  W4,  311,  BIT,  «S:  Lee  r.Uoraer. 


e.  Baowell, : 
errlll,  3  T" 

uj;  acewiirt  It-  niKD,  'B  C'alues,  I. 

0. Bertrana, U  Aili,  37a;  PranWJ[ 


Eire  AEunsp.  jHuwoii,]:  Jidn,  Dw;  nawses 
Olbhs  V.  Merrill,  3  XHiuiL  3(li  ijeanuui  t. 
>  -  GdeD.  1  CalnM,  IHi  Vance  >.  Wells,  B 


373;  PranWln  ».  Be»ttr.  ST  ML- 

^ , — i  Wllaoo  r.  Burr,  a  Wend,  J83!  Bentlcyv. 

Morse,  llJotms.4B8;  Com.  p.  Pern,  «  Obhi,  SB:  Tnmar  p.  PMrWie, » 
Va.  172;  HemplilU  v.  McCJIuians,  34  Pa.  St.  Ill;  Fatichlia  s.  B^t,  1 

7   KlnitcMinalt-erger.MMo,  183, 18S. 
B  B^gSE.  Boylan,lBtsa.419.44S, 

§  470.    The  Bnrvlvor's  right  to  testily  oonaera- 

Ing  the  decease d.— After  the  death  of  the  husband  or 
wife  the  survivor  is  fully  competent  to  teatify,^  except  as 
to  confidential  communicatioDS  with  the  deceased.^  Still, 
knowledge  obtained  from  the  deceased,  but  not  tlimujtb 
the  marriage  or  in  confidence,  may  be  given  in  evidence.* 
The  rule  la  the  same  as  in  tlie  case  of  absolute  divorce.* 
Statutes  often  provide  tliat  a  party  suing  an  executor  or 
administrator  shall  not  be  competeni;  to  testify ;  ^  such  stat- 
utes apply  to  a  widow  or  a  widower;  "  and,  under  such  a 
statute,  a  widow  has  been  held  incompetent  to  prove  het 
marriage,' 
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a  Floyd  0.  Miller.  61  Ind.  224, 235 ;  Carpenter  v.  Dame,  10  Ind.  125, 128; 
Jack  V.  Russey.  8  Iiid.  180;  8bort  v.  Tiiisley,  1  Met.  (Ky.)  3iJ7»  401 :  Walk- 
er V.  Hanbom,  46  Me.  470, 473;  Fike  v.  Hays,  14  N.  HTlO,  22;  Jacksou  v. 
Barrou,37  N.  U.  494,  601;  GaskUl  v.  King,  12  Ired.  211.  215;  Wells  v. 
Tucker,  S  Binn.  363;  Coniell  v.  Yanartsdalen,  4  Pa.  At.  864,374;  Smith  v. 
Potter,  27  Yt.  304, 308 ;  Crook  v.  Henry,  25  Wis.  560, 671. 

4  Crook  V.  Henry,  25  Wis.  569, 571 ;  ante,  S  439. 

6  See  Md.  B.  C.  art.  70,  §  2. 

6  Peacock  v.  Albln,  80  Ind.  25, 28, 29. 

7  I>ennison,  35  Md.  361, 381 ;  amU,  S  133. 

§  471.  Survivor's  rights  and  duties  to  the  chil- 
dren.—The  death  of  one  spouse  dissolves  the  relation  of 
husband  and  wife,  but  not  that  of  parent  and  child  be- 
tween the  remaining  spouse  and  the  children  of  the  mar- 
riage.i  The  custody  of  the  child,  unless  disposed  of  by 
will,2  belongs  to  the  survivor ;«  though  in  one  case  a  cliild 
was  taken  from  a  widower  who  had  no  means  or  home, 
and  given  to  its  grandmother.*  The  support  of  a  child 
devolves  on  the  widower  and  is  not  chargeable  against 
the  deceased  wife's  estate.*  When  the  wife  survives,  she 
may  have  an  allowance  for  a  child  out  of  the  deceased's 
estate,^  but  she  is  also  liable  to  support  it  herself  .^ 

1  Consult  ante,  SS  192, 400-M7, 437. 

2  Lefever,  6  Md.  472, 476;  ante,  S  400. 

3  iin;e,S§400,403. 

4  Gordeiihire  v.  Hinds,  1  Head,  402,  410;  good  of  cliild  always  con 
suited:  ante,  i  400,  n.  33. 

5  Willis  0.  Jones,  57  Md.  362, 368;  ante,  §§  404-407. 

6  Ante,  §  459;  Allen,  117  Mass.  27,29;  Mass.  P.  S.  1882,  p.  758, 1  IS. 

7  Finch,  22  Conn.  411. 415^17;  ante,  S  404. 

§  472.  Survivor's  rights  when  death  is  due  to 
negligence.— When  death  resulted  from  injuries  to  the 
person,  there  was  at  common  law  no  civil  remedy,  for  the 
right  of  action  perished  with  the  deceased  party,  and  the 
wrong-doer  was  only  liable  to  be  dealt  with  according 
to  the  provisions  of  the  criminal  law.^  This  has  been 
changed  by  Lord  Campbell's  act^  in  England,  and  by 
similar  statutes  in  many  of  the  United  States.^  So  that 
now  the  widow  or  widower  and  children  of  the  deceased 
may  in  many  States  recover  damages  from  a  party  who 
has  caused  the  death  of  the  deceased.^ 
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I   See  Stale  t>.  PIEtsliurgh,  45  MA.  4 


§  473.  Rlghta  of  creditors.— On  the  death  ot  tha 
hualiand,  liis  creditors  as  against  liis  estats  are  postponed 
to  tlie  widow's  dower,'  iinlesB  tiiey  have  liens  prior  to  tha 
marriage,^  or  agreed  to  b;  her;^  but  are  prior  to  her 
thirds.'  With  liis  estate  tiiey  talte  her  personalty  veated 
in  him  during  coi'ertiire,^  hor  parapkernaliafi  and  her 
c/uxej  inaction  reduced  by  him  beCora  liis  death;''  but  not 
ber  temporary  ailowaucB,*  her  chattels  real,*  her  cboses 
in  action  unreduced,"  ereu  thongh  assigned  to'-' or  at- 
tached by"  them,  or  lier  rnal  estate,"  otoq  to  tlie  extent 
of  improvetueuts  thereon  made  by  hlm.^<  Upon  the  death 
of  the  wife,  ber  creditors  may  proceed  against  her  estate 
in  equity, '°  or  Bue  ber  e;;ecutar  at  law,^  but  cannot  sue 
her  husband  on  her  contracts  or  for  her  torts.''  Creditora 
can  have  any  fraudulent  transaction  between  tlie  hua- 
band  and  ivife  set  aside,"  nor  is  a  grant  or  gift  between 
the  husband  and  wife.  In  consideration  of  tbelr  existing 
marriage  and  affection,  valid  against  creditors."  But  a 
widow  may  have  a  bonafide  claim  against  her  husband's 
estate;^  and  likewise  tt  widower  may  be  really  a  creditor 
of  his  wife. 2'  The  deceased's  creditors  have  no  rights 
against  an  estate  by  entireties,^  but  in  the  case  of  the 
husband  they  have  against  tbe  community  property.^ 


I  SeeCbewc.F»rmera,9  om,371. 
3  See  Bank  v.  Owens,  31  Md.  KJ. 
I   CoomEsc.Clemenu,4Har.£  J. 
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10  See  1  Btsti.  Mnr.  W.  S  IB] ;  anU. ;  tK. 

11  PiPrcee.  Tli,nmler,2Slm.  IB;;  Hutchins  t.  Smith,  »Blm.  1»7:  E1- 
IColLraa;  U^imert.'Mui-tou.SBuKi.^i'i  Audransv.JoneB,  I^AJiuta! 

U   Hofkadarv'Sallee.^ Ho. SIS.ISO.JiliBMiIlgc. Smith, IMeUtTS. 

13  V»rtlee.nnderw«icl,lSBarb.Ml,MSi  atUi.HW. 

14  WebBtPT  t.  Hilclreth.  aa  Vt.  1»T.  498.  See  Coming  e.  Fowler,  M 
Iowa,  SS4;  Kobinscln  v.  Hiiflman,  IS  Mon.  B.  SOi  Burlo,  S6  Pa.  St.  386, 
tW;  UcliiyD.  Ui^r.iapa.etWl;  Kaott  i.  C^Eatur,3  Ueaa.M^, 

15  Hsya  r.  Miles.  9  GUI  *  J.  i™,  :9T.    see  Heanl  u.  Stwntoril,  3  P. 
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§  474.  Presumptioii  of  death-^-In  the  absenco  of 
statute,'  or  conflicting  pTesunipCLoD,^  the  preaamptiou  of 
life  continues  for  seven  years  after  a  party  is  last  lieaid 
of.*  But  when  a  persoQ  has  been,  absent  unheard  of  foe 
seven  years,  hta  or  her  death  is  presumed  to  Lava  taken 
place,*  though  there  is  no  presumption  as  to  the  precise 
time  of  itg  occutreQce.'  Still,  this  presumption  is  a  mere 
presumption  of  fact,  not  of  law,  and  may  be  rebutted.* 
Thus,  after  a  party  has  been  absent  unheard  of  for  seven 
years,  bis  wife  may  sue  alone,'  or  may  marry  again,'  and 
have  dower  out  o!  the  second  basband's  property.'  But 
if  the  first  husband  returns,  tbe  second  marriage  is  Toid,'" 
unless  by  statute  mada  voidable  only,^  and  were  it  not 
for  statute  slie  would  be  guilty  of  bigamy.'^  8o  such  ab- 
sence dues  not  absolutely  destroy  the  effect  of  a  prohibi- 
tion against  another  marriage.!*  go  after  suob  absenoo 
death  is  presumed  and  no  divorce  can  be  had  for  deser- 


is,  n  J8,  1ST,  181. 
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lch.4J3!  rrlumii.  SCawut,!  Tex.  HB. 
lSaeed,lW,  xa;  aata,  \IZ}.   BaCaeeCl 

1  Fblll.  Eq.SWi  lOreSDl.  ETld.HU  cl 


Vii;  CdCbnuie  t,  Ubbf , 


13  Borrowdale,MHun,M6,WT, 

14  AbUA-IH- 

§  475.  Civil  deatlL— Civil  death  is  death  in  law:  tbe 
legal  privalioQ  or  exlinoCioQ  of  a  person's  ciglita  nud  ca- 
pucitiea  amoug  bis  fellow-membBFS  of  aociBtj':  and  ander 
ttia  old  comiuon  law  one  died  civilly  who  became  a  monk, 
abjured  the  realm,  vr&s  outlawed  or  banislied.  or  was  im- 
prisoned for  Itfe,'^  Bat  though,  if  her  husbaud  lias  abjured 
the  realm,  the  wife  has  the  capacities  of  a.  /eme-sole,^  and 
tliouglt  imprisoumeut  for  life  is  made  by  statute  a  cause 
for  divorce,'  civil  death  doea  not  give  dower,*  or  hare 
any  effect  except  by  stittute ; '  In  fact,  it  la  said  to  be  no- 
known  to  American  law.^ 

1    AM).  Law. Diet. " CM]  Destti";  Bract. (01.301  ft,  <3U;  Co.  un. 


1  UlUlanl  B.  F.  U] 
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[The  wferencea  sre  to  sections  J 
A  menea,  divorce,  deflued,  §  200. 

form  of  decrHU  of,  414. 

efiett  of.  1^1,  433,  «f  seq. 

avoided  how,  431,  43a. 

alijnoDj  with,  362,  363,  393. 
A  vinculo,  divorce,  dellaed,  199. 

form  of  decroe  of,  413. 

effect  of,  430,  433,  e. 


i,  391. 


Ab  initio.    See  Void. 

Abandonmeitt.    See  Dkbektion,  Sbparatioh. 

dettiied,  ITT,  2&1. 

effect  of .  generally,  1T3, 174, 176, 177,  249-260. 

a  caune  for  lUrorce,  17H,  231,  ■MQ->im. 
le  Slates  tiuBband's,  of  wife 


fe  may  pledge 
e  liusbaiid  for . 


ITT^ 

land's  credit.laoi'wifo 
laay  Bue  liusbaiid  for  luaiDteuiuice,  179^  wife  may 
act  as /eme-Bo/e  when,  177. 
wlien.  has  the  effect  of  abjaratioD  of  the  realm,  177. 
Abates.    See  Death. 

Buit  for  maiuteiiaiice,  on  husband's  death,  179. 
suit  by  widow  for  allowance,  oa  widow's  death,  459. 
divorce  suit,  ou  deuJh  of  party,  3'i9. 
salt  by  or  against  huabaod  and  wife,  on  death  of 


ardiug  alimony,  373, 


asidered  In  awArdlng  alin 


it  against   husband   for 
t,  MM,  Mi. 


saries,  ISO:   for  maiuteuaace,  i'l'Ji   lui  aliwouy> 
37^;  for  ret  uaal  to  support,  a""  


Abjuiatloii  of  realm.    See  Feue-Sole. 

effect  of  huabaud's,  ou  disabilities  of  yrile,  S§  177, 

4iU,  47a. 
wlieu  abandonment  iH,  177. 

'unatio  aaylum  amounts  to, 


Absence.    See  Bbath,  Desertios,  Sepakatios. 

when  a  caase  for  divorce,  231,  £63,  2M,  285. 

wliother  maixias^  after,  is  valid,  78;  ia  bigamoiiB, 
161. 

nliat,  raises  presumption  of  death,  T8,  IBl,  251, 174. 
Absolnts.    See  A  Viscolo,  Divobcb. 

dissolntjoa  of  marriage  by  divorce,  164,  427,  el  *eg.; 
by  death.  161. 152.  et  seq. 

decree  nisi  mado,  111,  123. 
Acoesa.    See  Sexual  iHTBBCoffBSE. 
Accotaplicee,  as  witnesses  in  divorce  snita.  S4T,  352. 
Acknowledgment  of  marriage.    See  Masiiiacb  bt 

COSTRACT. 

effect  of,  132,  118, 150,  364. 
Action.    See  Sl-it,  CBOsra  in  Actios. 
for  divorce,  general  view  of,  202-211. 

qui  tarn,  161. 
Act  of  party,  dissolution  of  marriage  by,  9,  ICl,   1G9, 

173-192;  ingenecal,  173,171;  tort,  176-180;  contract, 

181-193. 
Aot  of  State,  disaolution  of  marriage  by,  9,  Id,  166, 193, 

Acts  of  aaaembly.    See  STATtrrES. 
Ad  Interim.    See  Alimony  Pendente  Ltte. 
Adjudicata.    Sou  llEa  Aujuxiicata. 
Administer.    See  Drath. 

surviving  sponse's  right  to,  156;  after  divorce  n  n'n- 
oilo.  430.  450:  a.fter  divorce  a  mensa,  *!!,  150. 
Admissions.    See  Confessions.  Default,  Consent. 

of  husband  or  wife  to  prove  marriage,  133,  351. 

of  marriage  are  a,gaiDst  interest,  13^. 

wliether  marriage  may  be  proved  by,  in  answer,  3M. 

bow  far  evideocB  in  divorce  suits,  133,  217,  317. 

of  adultery  an  evidence,  347,  347. 
Adultery,  a  crime,  150,  335. 

a  matrimonial  offense,  178. 

a  cause  for  divorce,  178,  231,  341-349. 

defined,  irHi,  34a. 
.living  in,  deflned,  178,  213. 
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not,  if  party  is  ravished.  §  242. 

not,  if  party  is  insane,  242, 289,  296. 

as  cause  for  divorce,  place  wiiere  committed  imma- 
terial, 229;  mu»t  be  committed  after  passage  of 
act,  228;  and  before  filing  of  bill,  228,  316. 

how  alleged,  244,  331;  how  proved,  245-247,  344-357; 
confessions  of,  347, 349;  defenses  to  charge  of,  156, 
242,  248,  291-320. 

by  elopement  and,  dower  forfeited,  178, 443. 

effect  of  wife's,  on  right  to  pledge  husband's  credit, 
180;  on  right  to  maintenance,  179;  on  right  to  ali- 
mony, 371;  on  rights  under  Aeed  of  separation, 
191. 

effect  of  complainant's,  on  right  to  divorce,  313-315. 

proof  of  marriage,  when,  is  charged.  135,  345. 

groundless  charge  of,  cruelty,  267,  269. 
Advance  to  wife  for  carrying  on  divorce  suit,  383-391.  - 

to  widow  pending  settlement  of  husband's  estate, 
459. 

husband's  notice  by,  not  to  trust  wife,  180. 

notice  of  divorce  suit  by,  201,  217,  217  a,  338. 
AfEldavit,  use  of,  in  divorce  suits,  377,  386, 423. 
Affinity.    See  Consanouinity,  Voidable. 

husband  and  wife  related  by,  68-72,  467. 

incapacity  of  party,  68-72. 

cause  for  divorce,  238. 
Affirmance  of  marriage.    See  Batifigation,  Oonfib- 

MATION. 

by  degree,  123  a,  141. 
bv  assent,  150, 151. 
After  bringing  of  suit,  cause  for  divorce  must  not  arise, 
228,  316. 
act  occurring,  whether  a  defense,  314. 
After  passage  of  act,  cause  for  divorce  must  arise,  228. 
Age.    See  Infant,  Pabtt,  Want  of  Age. 

at  which  party  can  promise  to  marry,  23;  can  make 
marriage  settlement,  37;  can  relinquish  marriage 
rights,  37;  can  marry,  54-58;  reaches  years  of  dis- 
cretion, 400. 
at  which  right  to  custody  of  child  ceases,  400. 
at  which  duty  to  support  child  ceases,  404. 
impotence  due  to,  does  not  affect  validity  of  mar- 
riage, 66. 
Agent,  wife  presumed,  of  husband,  when,  174,  178,  180, 

406. 
Aggravation,  of  damages  in  suits  for  breach  of  promise, 
26.  ' 
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Agreement.    See  Contbact. 

lo  procure  marriage,  void,  S  39. 

to  precuut  or  rustrala  marriage,  trbcQ  void,  30,  31. 

to  marry,  cooaidereil,  30-27. 

not  to  marry,  void,  28. 

lu  evasioD  of  marriage  rights,  cuDBiiler.!<i,  44, 

or  marriage  sectlement.  consldei'ed,  32-43. 

wliat,  HKcesBary  to  valid  marriage,  45-17,  SO-SS,  JOI, 

U8,  150. 
efTecc  of,  HS  dissolving  marriage  BtatoB,  181- 
effect  of,  on  marriage  property  riglits,  182. 
dissolution  of  marriage  liy,  coi]sidere<i,  181-1D3. 
beCneen  liiiBband  aod  wife  considered,  181-192;  aa 
to  divorce,  2M,  303-30e,  343;  as  to  alimony,  374, 
3TG,  382;  as  to  custody  of  child,  192,  402. 
or  deed  of  separation,  considered,  18ft-I92. 
AUmoar.     See  Alihosy   Pendente   Lite,  Auwuit, 

pBRMiSENT,  COUNSBL  FbES,  COfllB. 

without  divorce,  179. 

with  legislative  divorce,  197,  365. 

with  divorce,  358-;i09. 

with  decree  of  nullity,  369. 

witli  divorce  a  pliicuio,  3^, 

with  divorce  a  mensa,  362,  393. 

with  decree  nisi,  428, 

defined,  3S8, 

peademe  lite,  deHned,  359,  383-391. 

permanent,  clelined,  300,  .■i«2-397. 

as  division  of  property,  detlned,  396, 

as  restoration  of  |troperty,  defined,  39T. 

aa  costs,  defined,  308. 

Indues  support,  expenses,  and  couosel  fees,  375, 


generally  sn  allowance  for  a  wife.  368.  368. 
Botneiiimes  an  allowance  for  a  liasband,  301,399. 
not  an  allowance  for  support  of  child,  406. 
general  rules  as  to  grant  of,  365,  383,  392. 
grantsd  by  wliat  court,  179,  306, 
granttMl  at  what  time,  362,  Sm.  307,  370,  386. 
granted  under  what  pruceadings,  3ST,  376,  377;  pi 

dmlelite,SS3;  permanent,  392. 
defendant  must  have  bei'n  duly  summoned,  2 

3Be,  JBB;  and  notJUed,  »i7. 
existing  marriage  must  be  shown,  3D8-37a 


AHmony-'Contimted. 

husband's  faculties  must  be  shown,  §§  381,  982,  373, 

386. 
the  parties  must  be  livmg  apajrt,  358,  384. 
Sk  prima  facie  case  sufflces  iotypendetUe  IUb^  386. 
effect  of  the  fault  of  the  wife,  371,  375. 
effect  of  the  means,  ability,  and  fortune  of  the  wife, 

372,  375. 
amount  allowed  a9,  3T&,  377--380,  395. 
effect  of  afpreemeAt  as  to  amount  of,  374, 375,  382. 
In  form  of  a  peviodic  allowance,  362;  374. 
itt  form  of  a  sum  in  gross,  374;  division  of  property. 

398;  restoration  to  wife  of  property,  397;  counsel 

fees,  389, 398,  399;  costs,  398,  399;  support  of  child* 

406. 
increasing  and  diminishing  amount- of,  376. 
securing,  oy  injunction,  325,  377. 
securing,  by  tiB' exeat,  377. 
securing,  by  requiring  bond,  377. 
decree  of,  a  decree  in  personam,  217  a,  366. 
effect  of  decree  of,  380,  382;  collaterally,  382,  425. 
decree  of,  how  enforced,  378. 
decree  of,  bow  amended,  376. 
decree  of,  appeal  from,  379. 
decree  of,  as  to  creditors*  381. 
decree  of,  avoided  by  reconciliation,  374;  by  death, 

370.  374,  376;  »»y  absolute  divorce,  368,  370,  374. 
effect  of  insanity  on  right  to,  382. 
effect  of  deed  of  separation  on  right  to,  190,  382. 
effect  of  death  of  party  on  right  to,  370,  374,  376. 
effect  of  divorce  on  right  to,  368,  369,  370,  374. 
arrears  of,  how  collected,  378,  4^. 
assignments  in  fraud  of,  381. 
right  to,  as  against  creditors  and  assignees,  381. 
when  payment  of,  begina  and  ceases,  362,  365,  391, 

392,393,391. 
Alimony  pendente  lite.    See  Alimony. 
detined,  35a 

in  suit  for  maintenaBce,  179. 
in  nullity  suit,  369. 

in  suit  to  set  aside  decree  of  divoree,  370l 
in  suit  to  enforce  alimony,  370. 
in  suit  for  divorce,  38^5-391. 
granted  on  proper  application,  383;  if  parties  are 

living  apart,  384;  and  the  suit  is  pending,  385;  and 

9,  prima  facie  case  is  made  out,  386. 
allowance    for.  includes   what,  387;   provision  for 

support,  388;  counsel  fees,  389;  expenses,  399. 
when  payment  of,  begins  and  ceases,  391. 


AIlmoaT  permanent    See  Aumony. 


moay  penman  en  t. 

dedned.  §  360. 


I 


general  distinctions  from  temporary  alimcmy,  392. 

with  decree  niii,  4^. 

tdtb  decree  of  nullity,  369. 

with  divorce  a  vinculu,  391, 

with  divorce  a  menia,  393. 

amount  of,  375,  396. 

wiiea,  is  dirision  of  property,  396. 

wlien,  in  restoration  of  property,  39T. 

when,  includita  costa,  390,  39S,  399. 

Allegata  and  Probata.   See  Allboation',  Proov. 

most  correspond,  246,  259,  2T3,  278,  281,  3*0. 
Allegations.    See  Bill,  AyswBH,  Pbockdpeb. 

wbat,  bill  for  aullity  sliould  contain.  144. 

what,  bill  for  divorce  aliould  contain,  331. 

what,  answer  Hhould  contain,  340,  313. 

necessity  and  nature  of,  of  marriage.  331,  368. 

necessity  and  nature  of,  of  causes  for  divorce,  244, 
268,  371,  27T,  331,  310,  313,  34fi. 

necessity  and  nature  of,  of  defenses,  291,  300,  305, 
311,  316,  331,  340. 

when  alimony  is  prayed,  367;  of  marriage,  368;  of 
faculties.  373. 

necessary  to  make  oatpritaa/acie  case  for  temporary 
alimony,  iSSi-.  386. 

ia  petiiioufor  writ  ne  exeat,  SIT, 
Allowance.    See  Alimomy,  Widow. 

awarded  to  wife  for  maintenance,  179. 

awarded  to  wife  pending  divorce  suit  or  wltb  di- 
vorce, 363-3.'»9. 

awarded  to  widow  pending  settlement  of  husband's 
estate,  459. 

awarded  for  support  of  child  with  divorce,  406;  after 
parent's  death,  4T1. 

by  hasbancl  to  wife  if  sufBcient  bars  but  suit  for  ne- 
cessaries, 180. 

for  maintenance,  179;  for  alimony,  372. 

by  husband  to  wife  pending  divorce  not  necessarily 
collusion,  303. 
AmbEiBBador  enjoys  exterritoriality,  1 
Amendment.    See  Phocedctrb. 

in  divorce  suits,  224,  395, 334,  335;  whether  new  pub- 
lication necessary  in  case  of,  338;  of  bill,  271,  331, 
336;  of  answer,  :ilO. 

of  decree  for  in 
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Amendment— Cbn^tm^ed. 

of  decree  for  custody  of  child,  §  403 
of  decree  for  support  of  child,  406. 
of  decree  for  divorce  by  reopening,  226,  417-424. 
Amicua  curiae.    See  Pabtibs. 

any  one  as,  may  inform  court  of  collusion,  etc.,  326, 
327,  341. 
Amount  of  alimony,  375. 

of  support  pendinf;  suit,  383. 
of  counsel  fees,  389. 
of  permanent  alimony,  395. 
of  widow's  allowance,  459. 
Answer  in  divorce  suit,  340-:H3. 

effect  of  admissions  in,  342,  344,  347,  354. 
may  waive  defect  in  bill,  244. 
Antenuptial  contracts  between  husband  and  wife,  19- 

43. 
Antenuptial  contracts  of  wife,  widow's  liability  for, 
469;  after  divorce,  448. 
widower's  liability  for,  468;  after  divorce,  448. 
Antenuptial  disposition.    See  Evasion. 

of  property  in  evasion  of  marriage  rights,  44. 
Antenuptial  marriage  settlement,  considered,  32-43. 
not  a  bar  to  application  for  alimony,  382. 
not  a  bar  to  application  for  widow's  allowance,  459. 
may  bar  widow's  and  widower's  marriage  rights, 
461-466. 
Antenuptial  torts  of  ixrife,  widow's  liability  for,  469; 
after  divorce,  448. 
widower's  liability  for,  468;  after  divorce,  448.  • 

Antenuptial  unchastity,  etc.    See  Fbaud.  j 

when,  as  fraud  renders  marriage  voidable,  82.  ]\ 

when,  a  cause  for  divorce,  238.  g 

whether  evidence  to  prove  adultery,  246.  t 

Apparel.    See  Nbgessabibs,  Pauaphbbnalla,  Widow.  ^ . 

Appeal,  right  of,  from  decree  of  divorce  generally,  417. 
from  decree  of  divorce  for  discretionary  cause,  340. 
from  decree  for  alimony,  379. 
from  decree  for  custody  of  child,  403.  D. 

alimony  pending,  379,  391;  granted  sometimes  by  «^' 

lower,  sometimes  by  appellate,  court,  385. 
death  of  party  pending,  329. 
Appearance.    See  Notice,  Jurisdiction. 

voluntary,  to  divorce  suit  gives  jurisdiction  in  perso- 
nam, 217  a,  218,  220,  336;  but  not  over  marriage 
status,  201,  217  a,  220;  waiveA  all  question  of  no- 
tice, 336.  >■ 
Apprehensions,  causing,  is  cruelty,  265.  lii 

■1 


Arreare  of  alimony  how  collected,  55  3S2, 378. 

Arrest  of  defendant  lu  divorce  suit,  33T. 

Articlea.    See  AlAauuaB  SErrTi.sa(BNr,  Deed  op  Sbfa- 

Asaent.    See  Coxsent,  GosViBMATtas,  Batifku.ti<»i. 

inchoate  marriage  completed  b;,  16,  51,  90,  UiQ,  101. 

fraud,  etc.,  waived  by,  51.  80, 160. 
Assignee.    See  CREnrroas. 

of  busbaod  pending  suit  for  alimony  made  party, 
325,  377,  381. 

of  husband  of  wife's  eboses  iu  action  after  divorce, 

of  liusbaud  of  wife's  cboses  in  actiou  after  husband's 

death,  465,  iTS. 
of  iiDsband's  real  estate  before  statute  giving  dotr- 

Aisleument.    See  Assioneb,  Creditoks. 

before  marriage  in  frand  of  marriage  rights,  44. 
by  liusband  to  defeat  wife's  alimony,  377,  331;  con- 
tempt of  court,  378. 
by  iiusLiaud  to  defeat  wife's  tbirds,  462. 

Aaoumptiou  of  mairiage  status.  See  CoNstmicATioB. 

wlien  necessary  to  vaiid  marriage.  46,  103,  IM. 

as  evidence  of  marriage,  126,  iS. 
Attachment,  decree  of  aiimony  enforced  by,  377,  3T8. 

decree  as  to  custody  enforced  by,  403. 

for  contempt,  377,  378,  40a. 

to  prevent  party's  removal  frtnn  jurisdiction,  G6. 
Attorney,    See  Coiinsel  Fees. 

cost  of  empioyment  of,  whether  a  necessary,  179,  389. 

wife's  employment  of,  in  divorce  suit,  339. 
Avoidance.   See  Nullity. 

of  voidable  marriage.  142-149. 

ot  voidable  divorce,  420-42i. 

of  divorce  a  meiua  by  renewing  cohabitation,  431, 
43o. 

of  decree  for  alimony  by  renewing  cohabitation,  3GS, 
374,  392. 

of  deed  of  sa^aration,  11)1. 
Award.    See  Allowancb.  Custody. 
Banishment.    See  Civil  Death. 

part  of  marriage  celebration,  96. 
Bargainings.    See  Acreembnts. 
Barrenness  not  impotence.  US. 
Bastardy,  marriage  by  party  threatened  with,  proceed- 

Bawdy-bouse,  visit  to,  as  evidence  of  adultery,  246. 


^Qn>BZ. 
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Bed.    See  Sbxuax  Iittebcxktbsb,  Goj^BfTAi^K. 

tjccapy i^g  a^vpie,  copclusivo  of  adultery,  §  246. 

ia  room  with  oue,  all  nigUt,  proof  of  adultery,  216. 

,QCoapying.«Li^erent»  uoC  desertion,  252 

refusal  to  occupy  same,  is  uot  desertion,  252;  does 
uot  juaUfy  .desertion,  257;  ts  not  cruelty,  269;  but 
may  l)e  an  indignity,  282;  and  justUy  a  refusal  to 
renew  cohabitation,  252. 
Bed  aad  bpar^   See  Divorce  a  Mbnbjl 

divorce  from,  defined,  200. 

form  of  decree  of  divorce  from,  414. 

effect  of  decree  of  divorce  from,  431,  433-45L 

alimony  with  decree  of  divorce  from,  362, 393. 

decree  of  divorce  from,  iavoided  how,  435. 
Belief.    See  Bona  fids,  Ofinion. 

'  effect  of  bouest,  of  parties  that  they  are  married,  46. 

when  may  be  given  in  evidence,  3i8,  356. 
Bequest,  effect  of  survivor's  acceptanoe  of,  452, 459,  461. 

4U2,  467, 
BetrothaL    See  Gontsact  to  "MiMaY, 

ceremony  intexuled  as,  not  a  marriage,  92^ 
Better  or  worpe,  parties  ta)ce  each  other  for,  81, 263. 
Beyond  seas.    See  Abjusation. 

being  in  another  State  aaqie  eSeot  as  belngi  161. 
Bible,  as  to  affinity,'  69,  n.  6. 

entries  in,  evidence  of  marriage,  1^;  of  age,  356. 
Bigamy,  defined,  159. 

marriage  after  divorce,  160,. 433* 

marriage  after  death,  16^,  474. 

effect  of,  on  marriage  rights,  ITS,  ^Mk 
Bill  of  divorce.   See  Pbocbduiw. 

considered,  20a,  33Qh335. 

parties  to,  321-326. 

allegations  in,  331. 

prayers  in,  332. 

joinder  of  causes  in,  333. 

amendment  of,  271,  334,  33Sw 

supplemental,  334. 

cross,  343. 

effect  of  defects  in,  33S. 

who  mast  sign,  321, 

cannot  be  taken  for  confessed,  221,  344. 
Bill  of  particulars,  may  be  demanded,  224, 244, 271,  33S. 
Birth,  incapacity  from  (royal),  not  xeooguised,  117,  121. 

date  of,  how  proved,  356. 
Black.     See  Keqbo. 
See  Fault. 

on  both  sides  ao  divezoe  for  ccuelly»  29Qi 


t  ^1 


n 


..wife's, 

duties  of  widoivor  irsdower  to  deceased  liuaband's 
or  wife's,  a53,  3C5. 
Bona  fide  belief  in  Tslidity  of  marriaga  does  not  make 
It  valia,  Hi,  70, 164,  159,  160,  24S. 

Se<:oD.l  inarriaEe  is  void,  70. 

secoud  mariiaRe  is  bigamous,  76, 139;  except  tn  cei^ 
lain  uiseB  ^lieti  deatli  of  Diat  spouse  ia  beliered 
to  liave  taken  jilace,  160. 

second  mairiage  is  ndultncoas  sometimes,  2£!. 

celebration  may  alii)  render  celebrant  lialite,  151. 

ofler  to  return  to  cobabitation  must  be,  2!X!. 

but  nut  ]ttga\  wife  wlien  allowed  alimony,  368. 
Bond,  whetlier  wife  must  give  Injunction.  ;(77. 

liusbnod'H,  as  security  for  alimony,  aT7. 

suit  on  Ijuaband's.  to  enforce  decree  for  alimony ^378. 
Breacb-of-promise  suit.    See  Contbict  to  Mabbx. 

considered,  20-27. 
Brocage,  marriage,  contract  invalid,  29. 
Broth^,  visit  to,  as  evidence  of  adultery,  216. 
Burden  of  proof.    See  Pboof. 

penerally  on  complainant,  315. 

m  proving  desertion,  259. 

in  provinft  crnelty,  3J2. 

in  setting  aaide  divorce,  123. 
Barial.    See  Funescai.  Espenses.  Boot. 

survivors  riehls  ami  duties  aa  to,  of  deceased  hus- 
band or  wife,  ISO,  190,  iSS,  104,  455,  459. 
BuilneEB,  husband' a  absence  on,  not  desertion,  171. 

liushand  may  change- residence  as,  requires.  253. 

wife's  right  to  carry  on  husband's,  while  he  ia  away. 


e  carries  on  busband's,  after 


174. 
wife's  liabilities  if  s 
his  deatli,  45li. 

Canon  law.   See  EcctBsiAsnoAi.  Law. 

no  celebration  necessary  to  marriage  by,  DO. 
Canonical  impediment.    See  Ecclesiastical  Iiaw. 

ecclesiastical  courts  have  jurisdiction  OTor,  111. 

consanguinity  a,  72. 

impotence  a,  ()7. 
Capacity.    See  Want  of  CAPACrrr,  Paeties. 

to  make  marriage  settlement,  37. 

to  marry,  necessary  to  valid  nierriage,  15, 

*"   considered,  B4-7iJ;  bow  affected   by  efgt, 

Dndition,  GlMil;  pbysii^alconditlun. 


G5-S8;  mental  c< 
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Capacity— Ot>7iti)n<e(l. 

§}  C2-67;  relationship  by  blood  or  marriage,  B8-72; 

slavery,  73,  74;  race,  70;  existing  marriage,  76,  70;  ' 

wliether  must  exist  at  time  of  marriage,  4G,  132,  • 

101;  depends  on  law  of  domicile,  105, 113. 
of  husband  and  wife  to  contract  together,  181-192. 
of  wife  to  contract  when  abandoned,  174, 177;  when 

separated  from  husband  by  de^d,    190;   wlien 

divorced  a  mensa,  431;  when  divorced  a  vinculOt 

430;  after  husband's  death,  452,  469,  474,  475. 
Carnal  access.    See  Sexual  Intbbcoubsb. 
Causa  mortis,  gift,  from  husband  to  wife,  462. 
Causes  for  divorce,  considered,  227-290. 

dliitinguished  from  eludes  of  nullity,  61,  67,  68,  80, 

123  a,  139,  143, 198,  230,  233-238,  369,  408,  429. 
must  be  found  in  statute,  214,  217. 
committed  before  passage  of  statute,  228. 
committed  out  of  State,  212,  220,  229. 
committed  after  filing  of  bill,  228,  334. 
several  miay  be  joined  in  same  bill,  232,  333. 
must  be  proved,  232, 344-357. 
allegation  of,  244,  258, 271,  277,  331,  340,  343,  346. 
proof  of,  60, 66,  232.  245,  246,  259,  272,  281,  344, 356. 
defenses  to,  291-32U. 
kinds  of,  230. 
enumerated,  23L 
may  be  criminal,  156, 177, 232. 
effect  of,  on  marriage  status,  178, 226,  232. 

discovery  of,  cannot  be  had,  232.  j. 

Causes  for  nullity.     See  Causes  vor  Divobcb,  Ga-  \  - 

PAcarr. 
whttty  may  be  waived,  151. 
what,  made  effective  by  dissent,  149. 
what,  made  effective  only  by  decree,  67,  72, 145. 
Causes  for  setting  aside  divorce,  considered,  422. 
Ceasing  to  cohabit.    See  Sepabatiok. 

an  element  of  desertion,  212, 
Calebration  of  marriage,  considered,  89-102. 

sometimes  an  essential  of  a  valid  marriage,  45,  46. 
necessary  to  validity  of  marriage  in  what  States,  92. 
not  necessary  to  validity  of  marriage  in  what  States, 

94. 
in  what  States  it  may  or  may  not  be  necessary,  93. 
necessity  of,  depends  on  fundamental  law  and  stat- 
utes. 89-91. 
necessity  of,  depends  on  law  and  statutes  of  what 

State,  95. 105-112. 
at  time  of,  parties  must  be  competent,  46,  79, 100. 

132.151. 


Celebratloa  of  marriage — CoMinfied, 

ilKlineJ,  §  Ori;  iutTailes  ceremony  proper,  S8,  99,  iSH, 

134;  consent  of  pareut  or  euanliaD.  i>I,  IKi,  ISt; 

license.  i}7.  ISl.  15t;  banns,  97;  registry,  07,  154. 

cerenioDy  propyl,  by  irliom  pe^onxied,  OS;  wLot  ia 


a  ntillity  unless  parties  nnderstarid  it  and  ftSB«Dt, 
ItO-tU.  101:  assent  may  be  givea  aftemards,  41), 
101, 151. 
preBumption  of,  from  coustunmation,  10%  101,  12^ 

132. 
nresnmption  of  ralidity  of,  128. 
prool  of.  12!)-lo1,  -AM;  by  records.  130;  by  witnesses, 
131;    by  parties.  133,  311);   b;  coLiabitatioa  aud 
repute,  1&,  104, 129, 133;  wliea  foreij^,  IM. 
wlien  marriage  tausi  be  proved  by  iVroof  of,  135. 
frompro6f  of,  Is  presamed  il«  Talidity.  ISli;  tlie  ca- 
pacity of  the  parties,  125;  129;  tbe  consent  of  tba 
parties,  125,  lift 
reqairement  of  a.  itliffioaa,  objectionable,  18,  99^  a.  ^ 
Celebrant  of  marriage,  wlio  may  be,  OH. 

wbeu,  acts  illegally,  liow  puiii3l>ed,  KH. 
may  testify  to  his  own  ijualiUcations,  131. 
as  witness  to  pn>*e  miiiTiatte,  l;SI. 
autliority  of,  itlt^n' presumed,  123. 
Ceremony.    See  Cjtr.WRE.<TioN  of  MAitBiAae. 
Certificate  of  celebr,iat.  evidence  of  marriage,  130l 
Chancellor.    See  Cm.EBa*MT. 
Cbancery.    See  Joeisuictiok. 
Cbaracter.    SeO  Fiu.[jd. 

effect  of  lepreseDtationa  as  f  o,  on  promise  to  loarrr, 

2ft;  24. 
effect  of  representations  as  to,  on  marriage,  81,  83, 
proof  of,  as  evidence  of  adultery,  24t). 
Charge.    See  CAuaEs,  Cbuelty. 

malicious,  of  nnchastity  or  crime  is  cruelty,  264, 267, 

Chastity.    See  Use 

Chattels  real,  rigl)ts  o: 

Child.    See  Pakent  and  Child,  Ist. 

man  and  woman  Cannot  lawfully  have.   wiCboi 
marrisfte,  1, 17. 

when  l^ltimate,  7,  47.  73,  74,  7G,  79,  147,424,133,42 

custody  of,  184,  192,  40i)-40:l,  4;iT,  471. 

■tlppart  of,  184, 192. 101-407, 137,  471. 
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CkUd— Continued. 

provided  for  in  fnariBiag^  settlements,  §§  32, 33. 

provided  for.  in  dtjcree  for  ^imony,  370.  4p(i. 

provided  for  in  decree  for  yridow's  ailQwapce,  459, 
47i. 

effect  of  deed  of  ^paration  on,  184, 192. 

effect  of  divorce  pn,  437. 

effect  ot  parent' 9  deatU  on,  ^71. 

not  strictly  party  to  divorce  suit,  32Q,  327»  421. 

cannot  ex^fpfpe  deicree  for  alimony,  373. 

cannQt  have  divorce  avoided,  421. 

jiusband's  bad  treatment  of,  cruelty  when,  264, 267. 

ie^  of  bavins,  4p^s  i^Qt  j\i9fMj  reparation,  2$7. 

as  witness,  247, 350. 
Chosea  in  acUpp,  inrif e's.  al^r  4i«prce»  44|. 

wife's,  after  death,  460. 
Ghnrcb,  husband^fi  reCuaal  to  allQV  wife  to  gQ  Ito^  not 
cruelty,  2^7. 

no  control  ov^r  d^a^  bpdy,  464. 

celebration  of  marriage  in,  13,  98,  90. 
QtrpaQU»t9ptif»l  eirid^OCP,  marriage  pro^d  ]i>y,  ^32, 136. 

adultery  proved  by,  246. 
CitatipJi,  as  ^Qtioe  of  divqro^  suit,  336-^39. 
Civil  contract,  marriage  a,  18. 
Civil  death,  defined  and  effect  of,  479. 
Civil  law,  no  celebratloji  of  marriage  necessary  1|y,  90. 

widow  CQ414  not  mtM^ry  for  a  year  by,  402. 

bona/ide  marriage  by,  47. 
Civil  rights  bill,  ijicapaicity  of  negro  not  lacQnsistent 
with,  76. 

pcime  of  mi«c0ganatipn  not  uutpnsiateiit  with*  167, 
Civil  suit,  marriage,  whether  a.  216,  217  a,'224,  ^. 

proof  of  marriage  In  a,  133,  ]L3$,  136. 
ClsgioejildxtQ  m^riij||;s,  valid,  07. 
Clause  of  nullity,  effects  of,  53,  91,  432,  494. 
Cflprmnan.   See  CnL^juujfT. 
Clotmn&  a  necessary,  180. 

widow  allowed,  469. 

as  paras^ien^^,  4^,  473. 
Co-defendant,  in  divorce  suit,  321,  325. 
Cohabitation.    See  Sbpabation,  Sexual  iNTERcoinmis. 

lawful,  l^e  end  of  marriage,  1, 17, 63, 103,  104,  173. 

a  matrimonial  duty,  173,  1T5;  formerly  enforced  by 
suit  for  restitution  of  conjugal  rights,  176;  breach 
of  which  partially  dissolved  tlie  marriaj^e,  173, 176; 
and  is  cause  for  divorce  as  dtrsextion,  176,  249^2(i0. 

right  to,  liow  affected  by  deed  of  separation,  190,  266; 
by  wrongful  conduct,  267;  by  divorce,  436. 


wHlb. 


1,  410. 


,  ._  T>  of ,  aroids  iteed  of  Bepsmtioii,  191;  c»m>- 

ditionally   detttrufa   caiute   for   divorce,  30T-^tl2; 

avoids  decwe  for  alimony,  362, 374,  SSC;  avoids  do- 

cree  for  divorce  a  msnsa,  «)1,  4:t5. 
Gonactit  Ui  mBrriSKH  prusumecl  fpom.  74,  79,  86,  ST, 

103,  IM,  127, 132,  150. 
sexual  Inturconrse  proanmed  from,  346,  30R,  311. 
matciniODial,  soinetinmsnocessary  to  valid  marriage, 

*5.  M7,  103. 
marriage  when  infuTred  from,  ST,  103,  KM,  126,  1291 

132,  J36. 
Coliabltatlou  and  repute.    See  Fitoor. 
proof  of  marrisKB  by,  129.  138. 
as  proof  of  inarriBKH  detlaed.  132. 
Collateral  validlcy  of  divorce,  ilT-42a 

effect  of  decree  of  alimony.  382. 
Colltuion.    See  Dbfenseb. 

a  defense  to  cbarge  of  adultery,  248,  302-306;  of  *«- 

-— OQ,  aiO,  ■^•"  ■'^^■ 

_.    _..j,291,3 

B  klDd  of  contempC  of  court,  303. 

mere  friendllDesD  in  carrying  on  snlt  no 

agreements  not  inTolring  impositioa  i 
342,  374,  S75.  382, 

to  wltat  cliar([e»  a  defense,  3M. 

bow  alleged.  309. 

proof  of.  sCti;  comt  vrill  of  itself  take  n 
295.305. 

State  may  gometimes  plead.  .32T. 

amicus  curia  may  iafonu  court  of,  326,  327,  ^I. 
Comity.    See  Conflict  of  Ij.ws. 

I>y,  courts  give  effect  to  foreign  lavrsand  judgmentB, 
201.  ai'J. 
Committee.    See  Fabtifs. 

of  lunatic,  etc.,  as  party  to  divorce  suit,  61,  40^  3S1, 
a24. 
Commitment.    See  Contbmft. 
Conunou  law,  marrJHge  witliuut  celebration  by,  90i 

Htatiilea  in  dentation  of,  strictly  constru^.  63,  91. 

marriageable  age  under  The,  BU. 

willow  and  widower's  rigLts  under  tlie  452-tTS. 
Common  property  of  busband  and  wife  after  divoice, 

of  Losband  or  wife  after  dsath,  itU. 


t,  293,  306t 


«  of,  2M, 
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Community  property  of  husband  and  wife  after  di* 
vorce,  §  441. 
of  husbf^nd  or  wrfe  after  divorce,  467. 
Competency.    See  CAPAcrrr,  Wftnessbs. 
Complainant  in  divorce  suit,  321-.'$29. 
ConclusivenesB  of  decree,  conAidered»  382,  417-426. 
res  acHudicatay  as  to  parties,  425. 
re8  aajudlvata,  as  to  third  parties,  426. 
Conditions  under  which  man  and  woman  may  cohabit 
constitute  marriage,  1, 18. 
precedent  and  subsequent  of  marriage,  1-11. 
in  restraint  of  marriage,  30. 
Condonation.    See  Defenses. 

a  defense  to  ciiarge  of  adultery,  248,  307-312;  deser- 
tion, 2H0,  307-312;  cruelty,  273,  307-312;  to  charges 
in  general,  310. 
as  a  defense  in  divorce  suits,  considered,  307-312. 
defined,  291,  307;  forgiveness,  307,  308;  on  condition, 

307,  309. 
forgiveness  may  be  express  or  implied,  307,  308. 
implied  from  renewed  cohabitation,  307,  308;   or 
sexual  intercourse  after  knowledge  of  the  offense, 
307,  308;  or  long  acquiescence,  308. 
forgiveness  must  be  accepted,  308. 
forgiveness  must  be  given  freely,  308;  after  knowl- 
edge of  tlie  offense,  307,  308. 
condition  may  be  express  or  implied,  307,  309. 
breach  of  condition  revives  offense,  307,  309. 
allegation  of,  294,  311. 
if  it  appears  to  court  that  parties  are  cohabiting,  bill 

will  b(3  dismissed,  308,  311,  410. 
proof  of,  312. 

State  may  sometimes  plead,  32i7. 

amicus  curia  may  inform  court  of,  326,  327,  341. 

Conduct.    See  Cruelty,  Vicious,  Causes. 

ConfeBsions  of  party  as  proof  of  marriage,  133,  354. 

of  adultery  admissible,  247. 

in  divorce  suits,  133,  247.  272,  344,  347,  354.  f 

Confidential  commiinicatlonB.    See  WrrxESSES.  j 

husband  and  wife  cannot  testify  to,  349,  439,  470;  1 

after  divorce,  439;  after  death,  470.  1 

Confirmation  of  marriage  by  legislature,  47. 

of  voidable  maririage,  46,  51,  58,  61,  74,  79,  80, 123  a, 

150, 151. 
of  marriage  voidable  for  non-age,  58, 150;  for  insan- 
ity, 61, 160;  for  slavery,  74, 150;  for  existing  mar- 
riage, 46,  79, 132,  151. 
of  marriage  by  decree,  123  a,  141;  by  assent,  80,  150, 
151. 


I 

■ 


\ 


ConSnna-tian — Ooivlf  nuett. 

by  widow  of  coutcact  made  while  wife,  5  468. 

by  widower  of  pcomiao  made  wliiia  liuaband,  469. 

by  widow  o£  deed  by  reaultoowledgment,  408. 

by  liiinband  of  wife's  anBiicy,  IHO. 
Confiiot  of  Ian**,  as  Co  marFiagt!  Huttlemeiita,  13. 

a»  to  validity  of  marriage.  47,  !I5,  1U5-1'J1. 

as  to  capacity  to  marry,  105,  113-117;  depeodH  in 
goneraf  oa  law  of  domicile,  105.  113.  115;  uuIbbs 
tlie  incapacity  is  jieual.  lltl;  or  rupugaaut  to  law 
of  forum,  117.  121:  anotlier  Tiew  i»  tliat,  depends 
on  law  of  place  of  the  mairiaite,  114;  for«i((a  law 
must  be  proved,  1^, 

as  to  necessity  of  celebEaOon,  95,  106-112;  depends 
in  (general  on  law  of  place  of  marriage.  UG.  103,  lOJ. 
lOU;  unless  compliance  witli  the  local  lawia  im- 

fiossible,  109;  or  tlis  local  law  does  not  apply  to 
areignera,  110;  or  the  party  enjoyed  the  right  of 
esterritorlalitj,  111:  foreign  law  maBt  be  proved, 
112. 131. 
SB  to  validity  of  marriage,  when  law  of  place  oE 
marriage  epverns,  lOB-113;  when  law  of  doinicilD 
governa,  lOS,  llit-llT;   when  lav  of  forum   gov- 
erns, llS-121. 
as  to  validity  of  divoroe.  201,  213-323,  418;  muat  be 
granted  by  court  of  State  where  party  la  domiciled, 
SOI,  213,220:  and  will  then  be  ralid  every  whero  in 
theUnited  States  under  the  consUtutioa,  SIS;  and 
abroad,  by  comity,  201,  210. 
ConjngBl  likbts,  suit  {or  restitution  ot,  170. 
eSect  of  deed  of  separaUon  on,  190. 
effect  of  divorce  on,  43S. 
effect  of  adultery,  etc.,  on,  ITS,  180,  371. 
husband's,  to  fix  liome,  221,  2G3. 
of  cohabitation,  173, 170.  232. 435. 
of  Bcsuai  intercourse,  ITi,  176,  263,  WI,  260,  269,  282, 

2H,435. 
of  Ruppoit,  176,  ITS',  180,  SOS,  368,  436,  409. 
husband's,  to  whip  wife,  2tt3,  270. 
Connection.    8ee  Sbxcal  Ihtbucoubsk. 
Conulvance,    See  Dbfekbeb. 

B  defense  to  chaive  of  adulrery,  31S,  2ST-"01;  of  de- 
sertioQ,  260. 2(17-301 ;  to  ebargea  generally.  393.  209. 
"-  n  defense  in  divorce  suits  considered,  397-001, 
III  Jit  injuria,  31)3,  2iW. 
""'--u  and  condouatiou,  393, 


explftined  and  illusustad,  isi)6. 


Coanivaace^Coniimi 

diSereoce  made  ii 

Blleratioii  of,  -JOi,  SOO. 

proof  of,  301. 

it,  Bppaara  court  will  at  ita  own  motion  refuBe  di- 
vorce, aw,  a27. 

State  mny  aomecimett  plead,  33T. 

amhiia  curia  may  ioforia  court  of,  326,  327,  311. 
G(MM  am  KHlnlty .    See  Voidablb. 

incapacity  of  party.  68-72,  140,  144, 1«. 

can»e  for  ilivoroe,  2JI,  2;<(i. 

busband  and  trif  a  not  related  by,  4fiT. 
Conacience.  a);reeiueiit  to  livotogeilieTas,  BauotionB  not 

a.  mitrrluge,  85. 
ConaenBus  noii  conoabitus  facit  matriraoniinn,  104. 
Coaaeat.    See  Aohekmbijt,  Cohthact. 

uecefiaary  to  vaiidlly  of  marriage,  45,  4(i,  80-88,  104. 

neeoasity  of  oonaenli  to  marriage.  80-83;  marriago  In 
jest,  ftO;  ceremony  witliont  consent,  80, 101;  ornir, 
HI;  frand,  S^;  duress.  83;  conSKnt  may  be  givtn 
after  celcbiaTioii,46,  30,  101;  and  im[>erftH:tlons  of 
consent  may  be  ^raivtHl,  4C),  SO,  15D,  151. 
;  natnre  of  consent  to  marriage.  84-87;  in  wbat  forjn 

Riven,  84;  words,  Hiens,  nr  couduct,  84.  103,  104, 
150;  egsenliaJ,  ''to  be  husband  aind  wife  nnder 
!  tliBlaw,"85;  totalieeffeoiatonoe,S6;  totakeet- 

fecl  in  the  future,  87. 

effect  of  consent  to  marriagei  makes  a  marriajiQ 
vlieru  no  celetiration  ia  necessary,  87,  83;  given 
aflecwards  waives  defect  in  consent,  4(i,  bO,  15(1, 
151;  bow  validates  marrlagu  sfter  incapacity  re-' 
moved,  iS.  132,  lEI. 

iion  concubitutj'acit  marriaf^e,  104, 

contlrmatlon  of  marriage  by.  150,  151. 

.Tiiipriai™  .-an-not  l.B  dissolved  by,  l(i,  160, 181,  342. 

>t  be  obtained  by,  184,  303,  312, 344,  3*7' 


}f  parent, 

t  of  tita 


apart"!      „    - 

not  necesaary  to  validity  ot  marriage,  57,  97. 
celebrant  may  be  jinnisliable  for  cetebracing  uaa-x^ 
ri*Jtew 


iscopt  by  statute,  loi, 
o\T  lorfe  ■     ■  ■ 


rlslit  to  give,  liuw  forfeited  liy  paient,  161. 

See  Effeots. 

Sea  CBBDTTOBa. 

I  HuttlumeUI,  3J, 


Condlderatloii— ^onE  in 

of  ilevil  evading  m( 
of  deed  of  ueparntic 


separatjou  uoi 

wUen  deeil  is 

sliomi,  33. 


riaee  li);1]te,  f  S  »,  4<i3. 
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Se  n  valuable,  33;  tliough  it 
lOLifili  it  i»  invalid,  33. 
■e  not  a,  3^,  il3. 

„  ia7. 

I,  i>f  marriage  n  different,  can 


a  of  wife's  fortuua  not  failure  of,  wbeii  mar- 
riace  is,  33. 
moral,  not  a  legal.  Kener^lly,  44,  4lig. 

Luaband'8  pcomiau  tu  perform  lujial  obligation  not  a, 
4tiH. 

illicit  interoourao  an  lUejpil.  22. 
Consplraclea,  marriage,  coDHidured.  I(i3. 

to  briajt  about  laiirringu,  frauduli-at.  82. 
Conetitution  of  UaiCetl  Biaies,  impairing  obllfcatloD   of 
contrant  t-lause,  1».  431. 

"  full  faith  and  oredit"  clause,  201,  212, 21T,  21B. 

fourt.ee  ntli  amendineat.  75,  SSI. 
Coustitutloaal,  divorce  is.  1!>4. 

nliether  legislative  divorce  Is,  196 

statute  allowiug  discretioaary  divorce  Is,  239. 

statute  allowinft  problbltlon  against  marriage  witb 
divorce  is.  200,  4IS,  413. 

statute  nllowiu<{  divoto  for  past  offense  is.  228. 

statute  divesting  vested  rigbta  is  uot,  im.  451.  i 

statute  forbidding  marriage    betweeu   negro  and 
wliite  Is,  76;  or  puuialiiug  tbe  same,  lfi7. 
Construction  of  marriage  settlemeDis,41. 

of  deed  of  separation,  1!K). 

of  statutes  forbidding  certain  marriage,  S3,  S7. 

of  statutes  requiring  celebration,  8a,  01,  97. 

of  prolilbicion  against  marriage,  4^. 

of  retrospective  statutes.  '^M,  4S1. 

of  statutes  as  to  divorce  juriadiction,  216. 
Constructive  notloe.    See  JoitisDtcTiON,  Notice,  Pub- 

eftect  of,  "of  divorce,  201,  217  a,  218,  220,  336-339,  366. 
ConSDl,  marriage  before.  110.  111. 

ConBummatioD,  sometimes  necesaai?  to  validity  of  mar- 
riage, 4S,  16,  80,  8'2,  87,  102,  103,  104. 

detioed,  IIXS. 
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Contempt  of  Couxt-^Continued. 

assignin;;  property  to  evade  alimony  is,  §  t^8. 

removin^v  child  from  jurisdiction  is,  403,  40).  '1 

Contiiiuaiice,  court  may  order,  of  divorce  suit,  224. 
Contract,  various  kinds  of,  connected  with  marriage,  19, 
181. 

marriage  not  a,  16. 

dbiarriage  liow  a  civil,  18. 

law  of  place  of,  when  governs,  42, 105-112. 

marriage  not  dissoluble  by,  17,  181. 

in  consideration  of  marriage,  32-43. 
Contraot.between  tiasband  and  "wiie.   See  Deed  of  ! 

Sbfabation.  j 

considered,  181-192. 

to  live  apart,  173,  181-190 

as  to  divorce  when  collusive,  184,  293,  303-306,  342. 

as  to  alimony,  when  enforced,  374,  375,  382. 

as  to  custody  of  child,  184, 192,  402. 

as  to  property  rights,  182. 

after  divorce,  442. 
Contract,  marriage.    See  Marriage  Sbttlbmibnt. 

considered,  b2-43. 
Contract  of  marriage.    See  Consent. 

considered,  80-88. 
Contract  of  married  wt>man.    See  Chosbs  in  AonoH. 

whether  valid  after  desertion  by  husband,  177. 

whether  valid  after  deed  of  separation,  190. 

whether  valid  after  divorce  a  menaa,  449. 

after  divorce,  449. 

after  death,  452, 469. 

whether  widow  can  ratify,  469. 

as  agent  for  husband,  174, 177, 180. 

for  attorney's  fees,  389. 
Contract  not  to  marry,  invalid,  28. 
Contract  to  marry,  considered,  20-27. 

defined:  offer,  acceptance,  etc.,  20.  • 

form  of,  21 ;  need  not  be  in  writing,  21;  is  not  within 
statute  of  frauds,  21. 

consideration  of,  22;  mutual  promise  is,  22;  sexual  , 

intercourse  is  not,  22;  past  seduction  is,  22.  [^ 

capacity  for,  23;  depends  on  capacity  to  contract  f 

and  capacity  to  marry,  23. 

how  discharged,  24.  ;' 

woman's  residence  the  place  of  performance,  27.  '■  j 

what  constitutes  breach  of,  25. 

damages  for  breach  of,  26. 

right  of  action  for  breach  of,  not  dependent  on  8tat< 
ute,  27. 


Contract  to  marry'-Continned. 

brtBch  ijf   when  a,  fraud,  J  27, 

no  remedy  l>y  attaclimcnli  for  breBch  of.  ST. 

ua  action  for  bread)  oC  against  ikdminiHCraWr,  37. 

apecitic  ptrfunnauce  of,  i^uunot  be  cotnpeLled,  !iT. 
Contract  to  procure  marriage,  void,  :!J. 
Coiitraot  to  restrain  mairiaga,  wlien  valid,  30, 31. 
Contractual  tlioory  of  laarrlagti,  li>~lli,  'JU. 

tlieory  of  divorce.  ^t;i. 
Control  of  SlAte  over  marciage,  IT.  iS,  47,  liU,  3U,  319. 

of  State  over  divoiya.a'.tt.  ^,  l'J7,  2L7. 2a!). 

of  Bute  <>v«c  its  owji  QitixeoB  and  policy,  217,  aU^Si 
211),  220. 

of  Duited  States  over  nuLrrlaee  aud  d,Lvarce.  215. 
ConTeyaucs.    See  AjjstOMiiB.Nr,  CKEOiTuua,  Fbavd. 

wife' H  capacity  for,  after , divorce,  H'J. 

wife's  capacity  for,  after  dentli,  HiU. 
Conviction  ol  crime  a  cause  for  divorce,  337,  2S8. 
Copula,    See  Conauum^ation. 
ConelatlTe  terms,  liu.'«baad  and  wife  aie,  201,  n.  10,  317. 


317  a 


iWiS. 


),  430,  4; 


of  paramour's  evideuce  of  adultery,  2|17,  3!^. 
of  admlasiuns  aud  couCessiona  of  pjrdea,  3U,  317. 
number  of  nilDuasui  uucessary,  IhSJ, 
Costa  lu  divorce  suits,  S9S,  StK). 
aa  coitnaol  fees.  3SH. 

«s,  xa. 

,  Is  decree  fa  peraonam,  217  a. 


iocree  foi 


Council  of  Trent,  no  celebmcion  necessary  prior  to,  90. 
CotlDBel  fees,  wlietlier  trife  can  bind  liersulf  fur,  Wil. 

wbetlier  wife  can  bind  Ler  liuaband  for  lier,  ISO, 

provision  for  wife's,  in  divorce  anit,  ^lao,  3S5\  wife 
alinuld  pray  foe.  in  peraon,  307;  wlieu  Wife  ia  in 

foult.  ail. 

wlien  included  among  ooats,  380.  399,  300,  399. 
Cotmter-alitU'ge.    See  liecaiuiNATioH. 

aa  defense  considered,  2i)l,  313-1117. 

alleged  iu  cross-bill,  SiO. 
Court,    aee  Jcbisdictio.'*. 

e,  party  to  divorce  ault,  32T. 

wiieflier  judge  or  jury  iu  dU'orceault,  220. 

boir  exerclsea  discretion.  -JVt,  37U,  402,  40J,  106. 

wlietlier  open  or  iit  camera  iu  divorce  suits,  23S, 
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Conrtship.    See  CoNaTiACT  to  Marby. 

sexual  intercourse  after,  when  marriage,  §  78. 

seductiou  thru  ugh,  euhances  damages  for  breach  of 
proraiae,  2ii. 
Coverture-  wife  ia  suiug  for  divorce,  how  affected  by, 

Credit,  wife's  pledge  of  Iter  husband's,  180. 

Creditor,  wife  how  far  husband's,  33,  187,  381,  te,  452, 

473. 
marriage  settlement  as  against  husband's,  33,  35,  (^>, 

39. 
contract  between  liusband  and  wife  ad  against  hus* 

band's,  187. 
wife's  right  to  alimony  as  against  husband's,  381. 
wife's  rights  to  her  property  as  against  husband's, 

after  nullity,  147;  after  divorce,  443-445,  451;  after 

death,  4G0,  405,  473. 
whether  presumption  of  marriage  is  raised  in  favor 

of  husband's,  124. 
Crim.  con.,  verdict  in,  whether  evidence  in  divorce  suit, 

24(5. 
marriage  how  proved  in  action  for,  135. 
Crime,  marriage  wlien  a,  152-1G3. 

husband's  abandonment  of  wife  when  a,  177. 
when  justilies  separation,  257. 
whether  cruelty,  204. 

groundless  prosecution  tor,  whether  cruelty,  269. 
when  a  cause  for  divorce,  231,  287. 
effect  of,  on  marriage  rights,  178,  371,  446,  45d. 
Criminal  prosecution,  divorce  suit  whether  a,  216, 217  a, 

224,  345. 
proof  of  marriage  in,  135. 
Cross-bill,  in  divorce  suit,  340,  343,  410. 
answer  may  be  in  nature  of,  310. 
what,  should  contain,  343. 

if,  has  been  tiled,  suit  not  dismissed  for  complain- 
ant, 410. 
Cruelty  between  husband  and  wife,  a  crime,  345. 
a  cause  for  divorce,  178,  231,  2()l-273. 
in  what  States  a  cause  for  divorce,  26t 
a  cause  for  wliat  kind  of  divorce,  261. 
how  described  in  various  statutes,  202. 
defined,  263;  various  definitions,  262,  263. 
acts  of,  must  be  willful,  263,  264;  vices,  etc.,  are  not, 

263;  malicious  conduct  is,  264,  269. 
acts  of,  must  be  repeated  or  likely  to  reoccur,  263, 

265;  a  single  act  when  su&cient,  265;  fixed  habit 

not  necessary,  265. 
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Cmeliy  between  buBband  and  -wiie— Continued. 

may  be  cooducC  causiiift  bodily  injury,  55  11>;(,  3G8; 
w1ti|>piuc  wife,  'Jlil3,  'JH'X  'HQ;  coram  it  nicaliug 
diaense,  ^60,  209;  IdjutIdi;  Iieallli,  2li(i;  euilnntjei^ 
ingliCe,  2>>3,2titi;  lioff  aggravated  hy  condition  of 
party,  26«. 
may  be  conduct  cansing  mental  sufierinf;,  ZA3,  SliT. 
2aS;  foul  langiiaKe,  '2)iT;  malicioan  ctiaigeit  (if 
CBcliastlty,  etc.,  2UT,  S6!);  but  aQliapplDirsH  caused 
unintentionally  is  not,  26t,  26T:  an  by  drunken- 
ness, 2tiT;  wbetberimiuoralconiJacl  is,  2l«;  luak- 
ing  brothel  of  bome,  21!t. 
—  5  be  conduct  causing  reasonable  apprebensiona 
IS  threats  ot  violence,  2(18;  but 
ise  fear,  268. 

It  want  uf  affection,  SGt);  not 

mere  rudenesn,  ISA;  cominn- 

6;   communicating   renereHl 

_jt  deBcrtion,  2(i9;  not  refusal 

It  refusal  of  sexual  iutetcourw:, 

be,  263,  2G9:  maltreating  children  may  be,  2If1,  'iit; 
husband's  forbiildiDgwife'sgoinB  to  cliurcb  l»not, 
269;  or  aepa rating  her  from  (ami  1;  and  relalivcs, 
Wi>:  suit  lor  divorce  is  not.  M);  nor  is  proSMtut  ino 
for  crime,  269;  but  malicious  charges  of  uuclinHliv 
are,  26T,  2fiil. 

may  be  of  husband  to  wife  or  of  wife  to  hnstranii, 
2li3. 

jQBtitlcatlon ,  by  sbowing  other  party  equally  lo 
blame,  ZTO,  314;  but  great  violence  cannot  Ih-  ju»- 
tiHed.  2T0;  husband  baa  no  marital  right  to  mud- 
iBh  wife,  263,  2Ta 

how  alleged,  2T1. 

how  proved,  272,  356. 

defenses  to  charge  of,  2T3,  299,  304,  310,  314,  318. 

may  be  setoS  against  what  other  causes  for  divorce, 
314,  31H. 

Indignities  a  species  of,  2^, 

custody  of  chud  usually  awarded  to  complaiiuint. 


of  harm,  2113,268;  t 
these  niust  really  ci 
Ulustrationa  of,  2tU;  i 
bad  temper,  aW;  no 
nicating  itch  is,  S 
diseases,  266,  26»;  i 
to  support,  289;  n- 


Curtesy,  after  d 


ce,  143. 


esy,  a 
afcr  death.  ■ 
CuBtody  of  children.    See  CmLD. 

discussed,  I!)2,  400-403,  437,  471. 
to  whom  belongs  generally,  400. 
effect  of  deed  of  separation  on  right  tc 
effect  of  divorce  on  right  to,  437. 
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Custody  of  ohildren— 'Continued, 

effect  of  death  of  parent  on  right  to,  §  471* 

to  what  age  of  child  right  exists,  400. 

Low  right  is  disposed  of  by  will,  400. 

bow  right  is  disposed  of  by  contract^  184,  192. 

how  right  is  forfeited,  400,  402. 

how  right  is  enforced,  400. 

under  what  circumstances  custody  is  awarded,  401. 

writ  of  habeas  corpus,  401;  after  divorce,  403. 

jurisdiction  of  ecclesiastical  courts,  401 ;  of  common- 
law  courts,  401;  of  equity  courts,  401,  403;  of  di- 
vorce courts,  401,  402;  of  U.  S.  courts,  401;  whether 
in  personam  or  in  rem,  217  a,  401. 

statutes  giving  jurisdiction  to  award,  401. 

award  of;  in  divorce  suits,  401-402;  pendente  Zite,  401; 
with  final  decree,  401,  402. 

to  whom  awarded  in  divorce  suits,  402. 

effect  of  award  in  divorce  suits,  403. 

rights  of  third  party  to,  192,  400,  402,  471. 

good  of  child  always  main  consideration,  400,  402. 
CuBtody  of  "Wife,  husband's  right  to,  destroyed  by  deed 

of  separation,  190;  by  divorce,  435. 
Damages  in  suit  for  breach  of  promise,  26. 
Date  ot  decree  of  divorce,  226,  329,  409,  428,  430. 

nunc  pro  tunc  judgment  of  divorce,  226,  409. 

decree  should  be  dated  the  day  of  its  passage,  409. 

if  party  dies,  whether  decree  can  be  antedated,  329. 

decree  when  made  absolute  takes  effect  from,  of  de- 
cree nisU  428. 

at  which  alimony  pendente  lite  begins  and  ceases, 
391. 

at  which  permanent  alimony  begins  and  ceases,  362, 
392,  393. 

confirmed  marriage  dates  from  day  of  removal  of 
impediment,  151. 
Deaf  and  dumb  person  may  marry  by  signs,  60,  84. 
Dead  body,  no  property  in,  strictly  speaking,  453. 

rights  of  survivor  in  deceased  spouse's,  453,  454. 

duties  of  survivor  towards  deceased  spouse's,  453, 
455. 

custody  of,  454. 

burial  of,  455. 
Death,  effect  of,  how  considered  in  this  volume,  452,  note. 

dissolves  marriage  status,  9,  76,  78, 159, 161, 164,  167, 
329,  452,  et  seq. 

bow  affects  marriage  rights,  etc.,  452,  et  seq. 

compared  with  divorce,  430. 

effect  of,  of  party  to  divorce  suit,  329. 
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suit  for  maintenaiice  abates  on  husband's,  §§  179, 452. 

Buit  for  divorce  abates  on  husband's  or  wife's,  226, 
>i29,  452. 

no  alimony  allowed  after  husband's,  368,  370. 

payment  of  alimony  ceases  with  husband's,  226,  374, 
.    .    -    378. 

award  of  alimony  cannot  be  amended  after  hus- 
band's, 376. 

decree  for  alimony  cannot  be  enforced  after  death 
of  either  party,  378. 

arrears  how  enforced  against  husband's  estate,  378. 

arrears  how  collected  by  wife's  administrator,. 378. 

marriage  cannot  be  decreed  void  after  death  oif  hus- 
band or  wife,  07, 14(>,  t52. 

divorce  may  be  decreed  void  after  death  of  husband 
or  wife,  421, 423,  452. 

rights  and  liabilities  of  surviving  husband  or  wife, 
462-473. 

right  to  marry  after,  78, 161, 452. 

right  to  deceased's  body,  453,  454. 

duty  to  bury  deceased  s  body,  180, 453,  455,  459. 

right  to  administer  on  deceased's  estate,  456,  4()5. 

whether  surviving  husband  or  wife  is  heir  or  next 
of  kin,  457. 

surviving  husband  is  widower,  452,  458;  after  di- 
vorce, 450. 

surviving  wife  is  widow,  452, 458;  after  divoi;ce,  450. 

widow's  quarantine,  459. 

widow's  temporary  allowance,  459. 

widowfs  rights  in  her  own  property,  460i 

widow's  rights  in  husband's  realty,  461. 

widow's  dower,  401;  effect  of  widow's  death,  oi^,  461; 
after  divorce,  446. 

widow's  rights  in  husband's  personalty,  462. 

widow's  thirds,  462;   effect  of  husband's  deed  or 
will  on,  402. 

widower's  right  in  wife's  realty,  463. 

widower's  curtesy,  463;  after  divorce,  443. 

widower's  rights  in  wife's  personalty,  464. 

widower's  rights  in  wife's  ehoses  in  action,  456,  465, 
47a 

widower's  rights  in  wife's  sole  and  separate  estate, 
466. 

survivor's  rights  in  estates  in  entireties,  467. 

survivor's  rights  in  community  property,  467. 

survivor's  rights  and  duties  to  children,  401, 404,  471. 

survivor's  rights  when,  is  due  to  negligence,  41^ 
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widower's  liabilities  for  ^^e's  contracts  and  torts, 

§468. 
widow  9,  feme-sole,  462. 

widow^s  liability  tor  her  contracts  and  torts,  469. 
rights  of  husband's  and  wife's  creditors,  47^ 
evidence  of  survivor,  470. 
effect  of,  on  suits  by  or  against  husband  and  wife, 

452. 
effect  of  presumption  of,  78, 126,  127, 161,  254,  474. 
effect  of  civil,  476. 
Debt,  husband's  liability  ioi  wife's,  43, 180^  after  divorce, 

448;  after  her  death,  468. 
wife's  liability  for  her  own,  182, 184;  after  husband's 

death,  469. 
alimony  not  a,  878. 
imprisonment  for,  378. 
of  husband  deducted  from  faculties,  373. 
Debtor.    See  Obeditob,  Contract. 
Deceased  "wif  e's  sister,  man  cannot  marry  his,  in  Eng- 
land, 70;  can  in  United  States,  71. 
incapacity  to  marry,  due  to  ignorance  and  prejudice, 

69,  n.  6. 
marriage  of,  whether  valid  under  international  law 

115,  117. 
Deceit.    See  ^baxtd. 

what,  discharges  promise  to  marry,  24. 
what,  invalidates  marriage,  82,  238. 
Declarations.    See  Admissions,  Rbs  Gbstjs. 

of  marriage,  132. 
Decrees,    s^ee  Matrimonial  Suits. 
kinds  of,  408,  427-432. 
form  of,  408-416. 

dismissing  bill,  form  of,  410;  effect  of,  425. 
nisi,  form  of,  411;  effect  of,  428. 
of  nullity,  form  of,  412;  effect  of,  141,  147,  429, 
of  divorce,  form  of,  408-416;  conclusiveness  of,  417- 

426;  effect  of ,  427-451. 
of  nullity  and,  of  divorce  distinguished,  10,  61,  67, 

68,  123,  139, 143,  193,  198,  230,  231,  233-238,  369,  408, 

412,  429. 
of  divorce  a  mensa,  defined,  200;  form  of,  414;  effect 

of,  431. 
of  divorce  a  vinculo,  defined,  199;  form  of,  413;  effect 

of,  430. 
prohibiting  marriage,  defined,  200.;   form  of,  415; 

effect  of,  432. 
for  alimony,  358-399;  effect  of,  380. 


Decrees— (7o  nfi'nu  ed. 

for  maintenance,  !  179. 

for  custody  of  cliild,  402;  effect  of,  4n8. 

for  sujMHirt  of  child,  4(Mii  effect  of ,  407. 

for  iujuDctioD,  210,  326,  ^7. 

toTM  exeat,  210.  Sn. 

for  relief  generally,  416. 

ananlliDt;  marriage  by,  139-Ii1. 

annulltng  divorce  by,  419-424. 

in  rem,  217  a,  21&,  3315-339,  366,  37*.  401,  41H,  419. 

inperionam.  21T  a.  218,  336-339,  366,  3T4,  381, 115,  419: 
Deed,  lion-  widow  ratifies,  made  duTlng  coverture,  W9. 
DeedB  of  separatdan,  discusited,  1B1-1U2. 

bow  far,  can  affect  marriage  status,  181;  uiarriage 
liglits,  1S2. 

on  what  validity  of,  depends,  183. 

public  policy  as  to,  1S4. 

statutes  as  to,  ISiS, 

xnarriage  disabilitieH  as  to,  186. 

bow  fraud  affects,  187. 

■wliat  consideration  necessary  in,  1S7;  failure  of,  191. 

law  of  the  various  StateH  as  to,  1S». 

effect  of,  generally,  190:  on  right  of  cohabitation, 
190,  256;  On  charge  of  iJeHertion,  3S6;  on  cbaive  of 
adultery,  298;  on  liusband's  right  to  custody  of 
wife,  190;  on  wife's  right  to  support,  17!1, 180,  llO, 
372;  on  wife's  right  to  pledge  tiusland's  credit, 
160;  to  sue  husband  for  maintenance,  119;  to  Lave 
alimony,  372,  383, 

SB  a  defense  in  divorce  suits,  190,  243,  256,  293,  298; 
in  suit  fur  restitution  of  conjugal  rights,  190;  in 
suits  for  seduction  of  wife,  190. 

does  not  make  wife  afeme-iole,  190. 

does  not  release  husband  of  obligation  to  bury  wife, 
190. 

irbelbei  avoided  by  subsequent  cobabitatlon,  191; 
adultery,  191;  divorce,  191,  Ma 

as  to  children,  184,192. 

as  to  widow's  allowance,  459. 
Defamatloa  enhances  damages  for  breach  of  piomlse, 

whether  cruelty,  267,  269. 
cause  for  divorce,  231,  283, 
Default,  effect  of,  in  divorce  suit,  341;  proof 


htdbz.  499 

"Deieatlng— Continued, 

husband's  assignment,  wife's  thirds,  §  462;  wife's  all* 
mony,  377. 
Defendant,  party  to  divorce  suit,  321-329. 

right  of,  to  tile  cross-bill,  340,  343,  410. 
Defenses  to  divorce  suit  discussed.  291-320. 

enumerated,  291. 

defined,  201;  explained,  293. 

connivance,  297-;Wl. 

collusion,  302-;^0(). 

condonation,  307-312. 

recrimination,  313-317. 

limitation  or  delay,  318-320. 

deed  of  separation,  190,  248,  256,  293,  298. 

insanity,  242,  248,  264,  293,  296,  324,  382. 

no  marriage,  29(),  354,  3(58-370,  425. 

want  of  jurisdiction,  212-223. 

under  common  law  and  statutes,  292. 

allegation  of,  2<)4,  300,  305,  311,  316,  331,  340. 

different,  may  be  joined,  291,  296,  300. 

proof  of,  2ii5,  301,  306,  312,  317,  367. 

to  charge  of  impotence,  67;  adultery,  248;  desertion, 
260;  cruelty,  273. 

acts  occurring  after  filing  of  bill  as,  314. 
Definitions.    See  Vajuous  Titles. 

of  marriage,  1-11, 13-18. 

of  valid  marriage,  3,  5,  45,  46. 

of  illegal  marriage,  4,  5, 48-53, 152. 

of  prohibited  marriage,  6,  49. 

of  void  marriage,  6,  50. 

of  voidable  marriage,  6,  51. 

of  divorce,  10,  164.  166,  193-201. 

of  valid  divorce,  201. 

of  void  divorce,  418,  419. 

of  voidable  divorce,  418, 420-424. 

of  dissolution  of  marriage,  9-11, 164-170. 

of  alimony,  358. 

of  adultery,  156,  242. 

of  cruelty,  263. 

of  desertion,  251. 

of  habitual  drunkenness,  276. 

of  impotence,  63. 

of  connivance,  297. 

of  collusion,  302. 

of  condonation,  307. 

of  recrimination,  313. 

of  widow  and  widower,  450,  452. 

of  domicile,  222. 

of  residence,  223. 


DegreeB  of  affinity  and  conaanKuiDity,  §§  70, 71. 
Delay,  an  defeuae  to  chargo  of  iaipolem^,  U4-(i6. 

as  defense  in  divorce  suits,  ^tl.  S18-320. 

to  iDatitulo  suit  in  pioving  aduitery,  '.i46. 

prima  /aeie  a"-'' "'   -^ — ■ '- 

^IH,  Hit. 

statute  of  Urn 
Delictum  does  no 

m,  iS2. 

Demarrer,  in  divorce  suits,  271,  340, 
Depositions,  iu  divorce  suits,  -Ili,  MS. 
Deacent  of  property  to  widow  or  widower,  457. 
Deaertloii.    See  Abanhomubmt,  Sepabaiiok. 

as  a  cansa  for  divorce,  113,  '2'.il,  '2ii}-'2iiO. 

Id  wliat  States  a  cause  for  divorce,  249. 

causa  for  trbaC  kind  of  divorce,  249. 

varions  statutefl  as  to,  260. 

defined,  251;  oessAtion  of  coLabitation,  251,  262;  in- 
tent not  to  resuma  coiiabitatiou,  251.  254;  absence 
of  fault  or  eonseut  of  otl^r  party.  261,  266,  207. 

tbe  ceasing  to  coiiabit,  wliat,  252. 

the  liiisb:md's  la  tlie  matrimonial  home,  253. 

tbe  intent  wtiat,  254,  255;  tbe  offer  to  return,  26%  ^iS. 

consent  express  or  linpiittd,  25li. 

Justification,  25T,  S14,  915. 

refusal  of  sexual  intercourse  is  not,  2S2. 

refusal  to  Bupport  is  not,  262. 

allegation  of,  2»8. 

5 roof  of,  2B9,  3Bfl. 
ef  enaes  to,  260. 
deed  of  separation  as  defense  to,  256, 
DetOOtdTe,  aa  witness  in  divorce  auit,  24T,  352. 
DetemUning;  yaildity  of   marriage,  1:^141;  by  proof, 
124^ias;  by  decree,  139-14L 
validity  of  divorce,  419. 
Detinue,  proof  of  marriage  in  action  of,  136. 
De  ventre  inapiciendo,  ivrit  of,  ugaiust  widow,  452. 
Deviae,  in  iieu  of  dower,  iul. 
DlBability.    See  Femb-solb. 

of  busband  and  wife  to  contract  with  eacb  other, 

1S3.  laa. 

of  wife  to  I 

efifect  of  divorL 

effect  of  deatb  on.  452. 
DlBCllaree  of  promise  to  mar 
Discontljiuaace  of  divocce  : 
Discovery,  uo  bili  for,  of  uai 


m  for  divorce,  232,  244. 
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Discretion,  age  of,  §§  56,  401. 

cause  for  divorce  in  discretion  of  court,  231,  239,  240. 
defense  in  divorce  when  in,  of  court,  314. 
custody  of  child  in  discretion  of  court,  402,  403. 
support  of  child  in  discretion  of  court,  406. 
alimony  in  discretion  of  court,  379. 
discretion  always  a  judicial  one,  240,  379. 
husband's,  to  move  the  matrimonial  home,  253. 
Disease,  communicating,  cruelty,  266,  269. 

concealing,  before  marriage  when  fraud,  238. 
Dismiasal  of  divorce  suit,  410. 

decree  of,  res  adjudicata,  425. 
of  divorce  suit  for  failure  to  pay  alimony,  378. 
no  alimony  after,  of  divorce  suit,  385,  391. 
Dissent,  annulling  marriage  by,  148, 149. 
Dissolution  of  marriage,  detint^d,  164-171. 
by  act  of  party,  165,  172-192. 
by  act  of  State,  166,  193-201,  408-451. 
by  death  of  party,  167,  452-475. 
Distribution,  widow  and  widower's  rights  of,  456-458, 

4(i2,  464. 
Divest,  no  statute  can,  vested  rights,  194,  451. 
Divine.    See  Celebrant. 
Division  of  property  in  granting  divorce,  396. 
Divorce  is  dissolution  of  marriage  by  act  of  State,  9, 10, 
164, 166,  193,  194. 
defined,  10, 193,  2ia 
legislative  and  judicial,  195. 
legislative,  195-197;  validity  of,  196;  effect  of,  197. 
judicial,  198*201,  et  acq. 
distinguished  from  nullity,  123, 139, 143, 198, 230, 233- 

238,  369,  408,  412,  429. 
judicial,  defined,  198. 
absolute  and  limited,  199,  200. 
a  mensa,  200,  414,  431. 
a  vinculo,  199,  413,  430. 
prohibiting  marriage,  200,  415,  432. 
a  valid,  201. 

void  and  voidable,  417-424. 
suit  in  general,  202-211. 

jurisdiction,  212-223;  how  determined,  212;  theories 
as  to,  21-'>;  depends  on  statute,  214;  of  Uniind 
States  courts,  215;  of  State  courts,  216;  local  ami 
exterritorial,  217;  in  personam  and  in  rem.  217  a ; 
under  full-fjiith-and-credit  cliiuse,  218;  untUT  in- 
ternational law,  219;  depemls  on  douiicilo.  2*J0; 
wife's  sepur:it<}  domicile,  221;  domicile  deiiued, 
222;  residence  deliued.  223. 
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tu  nliuiony,  3IJ-Z,  iUia. 

tu  ciiaroiiy  of  cliililmu.  41)1. 

iv  \riie  aiwil  for  divuKa  uuder,  3:^ 

CO  suits  for  uullity,  110,  144. 

nstltiillou  of  ouaJEigal  riglits,  1 


CON3BNT,  UELEnttiTllJS,  CONSU 


of  IL 


irimuoial  ofEeaaes  oi 


of  deed  of  sepHTiitioa,  190. 102. 

of  (lectea  of  iiullilj,  HI,  liT,  429. 

of  divorce.  1117,4^-451. 

of  divorce  a  measa,  4;ll.  433,  et  t^q. 

of  divorce  a  vinaiio,  4^0.  4j->,  «(  seq. 

of  proltibitioQ  aasilnat  uukmage  after  divorce,  TT, 
ll(i,  lyo,  I'.T,  431!,  43*. 

of  <iecree  for  nlimony,  380, 

of  decree  for  ciiaCody  of  elilld,  403. 

of  decree  for  support  of  cliild,  407. 

of  anuullingit  divorce.  4i:4. 

of  dentil  of  party  to  divocre  suit,  329. 

of  destli  of  iiusbauil  or  wife,  452-475 

ut  fault  of  (Tife  on  Ler  ri^lit  tu  mainteuance,  179;  to 

pledge  liuaband'B  credit.  IHO;  to  .alimony,  371;  to 

dowi:r  after  dLvorce,44ii;  lotalieas  widow,  4Q3, 45it 

Electiou,  widow  liow  put  on  lier.  1!I0.  402. 

IJlopement  and  adultery,  effect  of  wife's,  on  lierrielits, 

17H,  440,  4(il. 
Emaucipatioii,  marriage  of  slave  ratified  after,  74,  151. 
Enforced,  aliiuoay  liow,  378. 

wife's  support  liow,  IJU,  179,  180. 

cliild's  support  liow,  403,  403. 
EutiretieB,  effect  of  divorce  ou  estate  by,  441. 

(iHecl  of  deatb  on  estate  by,  4li7. 
£iiuineiation  of  essealials  to  a  valid  marriage.  45. 

of  incapacities  to  marry,  S4. 

of  causes  for  divorce,  231. 

of  ilefenseB,  2H1. 

of  COD  tracts  relating  to  marriage.  19 

of  cislita  affected  by  divorce,  433. 
Episcopal  marriage  service,  liow  muoii  eaaontial,  99. 
Eqiiitn.bieioJJtuiedeliued,  43  a. 
Equity  courts.    See  JuiuaoicTio.v. 

validity  of  marriage  determined  by,  l'l.i,  123  a,  139- 
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Equity  courts— Continued. 

void  marriage  decreed  void  by,  §§  139-141. 

voidable  marriage  decreed  void  by,  144. 

void  divorce  decreed  void  by,  419,  420. 

practice  of,  followed  in  divorce  suits,  224. 

maintenance  without  divorce  in,  179. 

alimony  in,  363. 

custody  of  child  in,  401,  403. 

support  of  child  in,  405,  406. 

disputes  over  deceased's  body  in,  453,  454. 
Equity  of  ezoneration,  widow's,  against  husband's 

estate,  460,  n.  11. 
Equity  of  redemption,  widow's,  in  her  mortgaged  prop- 
erty, 460. 
Equity  of  settlement,  wife's,  179. 
Error,  effect  of,  on  promise  to  marr^,  20,  24. 

effect  of,  on  consent  to  marriage,  81;  how  waived, 
80,  150, 151. 

a  cause  for  nullity  of  marriage,  145. 

a  cause  for  divorce,  231,  238. 

in  marriage  settlement  how  corrected,  40. 

in  decree  of  divorce  how  corrected,  409,  422. 
Essentials  of  a  valid  marriage,  45. 

of  consent  to  marriage,  85. 

of  celebration  of  marriage,  99. 
Estate  of  matrimony.    See  Marbiagb,  Status. 

detined,  8,  17. 
Estates  arising  out  of  marriage,  effect  of  divorce  on, 
427,  et  seq, 

effect  of  death  on,  452,  et  seq. 
Estoppel,  in  nullity  suits,  146. 

to  allege  invalidity  of  marriage,  47,  65,  79, 146 

to  allege  invalidity  of  divorce,  419, 421. 

husband's,  to  deny  wife's  agency,  180. 
Eunuch.    See  Impotence. 
Evasion,  assignments  in,  of  marriage  rights,  44. 

by  husband  of  widow's  thirds,  462. 

by  husband  of  wife's  alimony,  477. 
Evidence.    See  Proof. 

in  divorce  cases,  344-357. 

indelicate,  348. 
Exeat,  writ  of  Tie,  when  granted,  337, 365, 377, 403. 
Execution,  alimony  enforced  by,  378. 
Executor.    See  Death. 

right  of  husband's  or  wife's,  to  administer,  456. 
Exemption,  whether  any  for  husband's  property  from 
alimony,  378. 

what,  exists  in  favor  of  widoWi  459. 

HL  &  D.— 48. 


Hxtsting  cause,  afatuM  allowEng  divorce  for,  5  228. 
Existiug  marriage,  e-ffect  of,  on  promiBn  to  marry,  23. 
SKi;i)nd  miirtiage  by  party  to,  invalid,  7U-7y;  biga- 

iiinrrjage  when,  lias  been  digsolved  by  divorce,  77, 

marriage  wb en,  liaa  baeu  dissolved  by  deatb,  76, 160, 


a  panne  for  divorce,  231,  237. 
Ex  parte  divorce,  coiiaidered,  SOI,  217  a,  220,  338. 
Ijx  post  facto  law,  statute  making  past  offeuae  cause 

leg-Rlative  di force  not  a,  190, 196. 

as  to  vested  rights,  194,  451. 
lixpeiiaes  of  auit,  Sow  paid,  380,  390,  3D8,  399. 
Bjraert.  teacimony  of,  in  divorce  suits,  278,  348,  356. 

as  lo  foreign  lavr,  119. 

as  to  impoteQce,  m.  348. 

as  Xn  insanity,  348. 

sa  to  druDkennesa,  278. 
Extraterritorial  jurisdiction  for  divorce,  217, 
Extraterritoriality,  marriage  of  peraooH  unjoyiug  riglit 

Fact  of  marriage.    See  MABKiAaB. 

may  bis  proved  In  some  caaea  by  coliabltatlon  and 
repute,  132,  136;  in  otlier  cases  celebration  muse 
be  proved,  135. 
how  proved  generally,  124-134,  3154. 
Factory,  ir ' — ~   ■"' 


eSectcF,  on  conaont  to  marriage,  82,  238. 
Familiarities  as  evidence  of  ailultery,  246. 
Fatber.    See  Parb^tt  amd  GHn:i>. 

right  of,  to  custody  of  child,  400;  nfter  divorce,  403, 
437;  after deatli,  400.471. 


Fault    ; 

effuct  of  wife's,  on  her  tiglit  to  support,  170,  405;  ali- 
mony. 180,  372;  custody  of  cliild,  402;  rlglus  after 
divorce.  440;  riglits  after  husband's  death,  462,  45M, 
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Feme-solei  wife's  tights  as,  when  living  separate  from 
her  husband,  |§  174, 175. 

after  abandonment  by  her  husband,  177. 

after  deed  of  separation,  192. 

after  divorce,  430, 449. 

after  husband's  death,  452, 469;  presumed  death,  474 ; 
civil  death,  475. 

wife  sues  as,  in  divorce  suit,  322. 
Fines  as  punishments  for  illegal  marriage,  49, 52, 152-154. 
Food  as  a  necessary,  180. 

allowed  widow,  459. 
Force.    See  Dubbss. 

driving  wife  away  by,  is  desertion,  255. 
Foreign  divorces.    See  Conflict  of  Laws. 

validity  of,  discussed,  201,  212-223, 418. 
Foreign  law  must  be  proved,  119, 134. 

how  proved,  119. 
Foreign  marriage.    See  Conflict  of  Laws. 

validity  of,  discussed,  105-121. 

how  proved,  134. 
Foreign  records  in  proof  of  marriage,  130, 134. 
Forgiveness.    See  Condonation. 

effect  of,  of  matrimonial  wrongs,  307-312. 
Formal  party.    See  Party. 
Form  of  contract  to  marry,  21. 

of  marriage  settlement,  34,  35,  36. 

of  consent  to  marria£[e,  84. 

of  marriage  celebration,  89-162. 

of  bill  for  divorce,  330. 

of  answer  in  divorce  suit,  340. 

of  decree  of  divorce,  408-416. 
Formation  of  marriage.    See  Mabriaoe. 

what  is  essential  to,  45. 

capacity  of  parties  and  agreement  always  essential, 
45,46. 

celebration  and  consummation  sometimes  essentials, 
45,46. 

whether  aU  the  essentials  must  exist  at  same  time, 
46,  79,  80,  132,  150,  161. 

exceptions,  legislative  confirmation,  estoppel,  par- 
tial validity,  presumption,  47. 

what  capacity  parties  must  have  for,  64-79. 

what  agreement  must  exist  between  them,  80-88. 

when  a,  and  what,  celebration  is  necessary  between 
them,  89-102. 

when  a,  and  what,  consummation  must  take  place, 
103, 104. 

what  effect  the  different  laws  in  different  States 
have  upon,  105-121. 


how,  i»  juilicially  detenoiDea,  139-141. 

how  luarriagti  is  avoided  for  defects  ia,  142-149, 

huf7  lllegalitjr  In,  is  punlslied,  16^163. 
Fornication,  iDtercomse  of  uamarderl  pecaons.  155. 
Fortune,  failure  uf,  not  fallute  of  cousideratioQ  fur  mar- 
riage SBtclement,  33. 

mistake,  eto. .  as  to,  no  effect  on  validity  of  marrittge, 

iiig  alimony,  Sli. 
lias  divorce  jurisdiction.  201,  313-223. 

l>Ln  of.  as  to  marriage,  governa  wheu,  105, 113-121. 
Fourteenth  amendment  as  to  law  forbidding  nil3c«- 
geuatiun,  75. 

as  to  laiv  ptinlaliing  miscegeaation,  IGT. 
Fraud,  pcomiFte  to  marry  obtained  by,  20,  21. 

breach  of  promise  not,  of  itself,  27. 

oQ  party  to  marriage  Bettlemeul,  38. 

on  creditors  tliroiigli  marria;{e  settlement,  33,  39. 

antenuptial  assignment  of  property  when  a,  44. 

conaeot  to  marriage  obtained  by,  82;  wbat  iB,   82, 
338. 

on  third  party  cannot  affect  marriage,  83. 

marriage  how  avoided  for,  143. 

marriage  obtained  by,  how  confirmed,  150,  IGl. 

a  cause  for  divorce,  33S. 

conspiracy  to  obtain  maniaj^  may  be,  82. 

whether  concealing  unchastity  is,  83. 

whether  concealing  pregnancy  is,  82, 

whether  coucealing  impotence  ia,  (i2. 

whether  concealing  insanity  is,  6U. 

whether  false  repiresentations  as  lo  character,  etc., 

whether  concealing  loathsome  disease  is,  33S, 
whether  concealing  licentiousness  or  prostitution  is, 

82,  238. 
whether  Hasumine  false  name  is,  33. 
in  deed  of  separation,  187. 
in  obtaining  coufesslon,  347. 
husband's  assigning  property  during  divorce  Bait  ia, 

effect  of,  in  obtaining  divorce,  201,  418,  432. 
Freedom.    Bee  Dubess,  HLAVEav, 
Frigidity-    See  Impotence. 
Full  faith  and  credit  clause  of  United  States  Cotistitu- 

tion,  divorce  under,  201,  ^13,  318. 
J^ineral  ezp  eases.    See  Dead  Hod  v. 
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Funeral  expenses— Continued. 

husband  liable  for  wife's,  §§  180,  453,  455;  in  spite  of 

deed  of  separation,  190, 
whether  wife  is  liable  for  husband's,  455,  459. 
payment  of,  generally,  453,  455. 
Furxuture,  necessaries  for  wife,  180. 

included  in  widow's  allowance,  459. 
Gambling  of  husband  does  not  justify  wife  in  leaving 
him,  257. 
husband's  property  acquired  by,  part  of  faculties, 
373. 
Oeneral  reputation  in  proof  of  marriage,  129, 132, 136, 
354. 
in  proof  of  adultery,  246. 
Qirls  of  tender  age  awarded  to  mother,  402. 
Oretna  Qreen,  marriage  at,  valid,  108. 
Gross  misbehavior  as  cause  for  divorce,  287. 
Gross  neglect  of  duty  as  cause  for  divorce,  280. 
Gross  sum  as  alimony,  374. 
as  support  of  child,  406. 
as  allowance  to  widow,  459. 
Guardian,  as  party  to  divorce  suit,  321,  323,  324, 328. 

of  insane  person  as  party  to  nullity  suit,  61, 140, 324; 

to  divorce  suit,  324. 
of  infant  as  a  party  to  nullity  suit,  58, 323;  to  divorce 

suit,  323. 
of  spendthrift  as  a  party  to  divorce  suit,  325. 
Guardianship  of  minors  generally,  192,  400-403;  after 
divorce,  403, 437;  after  death,  400,  471. 
how  awarded  in  divorce  suits,  402,  403. 
Guilty  husband,  alimony  against,  372,  375. 
Guilty  wife,  whether  alimony  awarded  to,  371,  396. 
whether,  has  dower  after  divorce,  446. 
whether,  can  pledge  husband's  credit,  180. 
whether,  can  sue  husband  for  maintenance,  179. 
whether,  has  allowance  after  husband's  death,  459. 
matrimonial  rights  of,  178. 
rights  of,  as  widow,  452, 459, 461. 
Habeas  corpus,  obtaining  possession  of  child  by,  192, 

400,  401,  403. 
Habit  and  repute,  proof  of  marriage  by,  129, 132, 136, 

354. 
Habitual  adultery,  cause  for  divorce,  243. 

effect  of  alleging,  244. 
Habitual  drunkenness,  as  cause  for  divorce,  231, 274- 
278. 
in  what  States  a  cause  for  divorce,  274 
a  cause  for  what  kind  of  divorce,  274. 
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3.  5  2T5. 
deUued,  ^Ttl. 
how  alleged.  277. 
how  proved,  278. 
wbat  is,  ia  qiieBtion  oF  law,  37S. 
expert  testimony  sn  to,  not  admissible,  ST8. 
Happiness,  despairing  of  futut«,  no  excuse  for  bn 

iimd  fordivornfi.  2(R. 

:e  of  impotence, 

excessive  intercourse  endangering,  cruelty,  265.  2G8. 

any  conduct  wliicli  endangers,  cruelty,  2KI,  266,  268. 
Heir,  husband  as,  of  wife,  497. 

wife  us,  of  husband,  457. 

as  party  to  divorce  suit,  226.  326,  329. 
Home,  husband  tins  right  to  tlx  and  cliange,  253. 

whan  wife  may  have  separate.  221. 

widow's  rightB  in  husband's,  4B9. 
Homestead,  awarded  with  divorce  for  support  of  cliil- 

how  awarded  wltb  divorce,  396. 

rigbta  of  survivor  in,  4(i7. 
House,  whether  desertion  possible  while  living  !n  same, 
252. 

making,  brotliel  is  craelty,  2G7. 

being  in  bawdy,  evidence  of  adultery,  246. 

widow's  riglit  to  remain  forty  days  in  husband's,  409. 
Household  expenses,  nuceBsariea,  ISO. 

how  niBt  by  widow,  459. 
Husband,  deJined.  7. 

duties  of,  to  support  wife,  ITS,  179,  180,  3B8,  360;  to 
live  witii  wife.  173,  175,252;  to  treat  wife  with 
conjugal  Icindnesa,  H09. 

rights  of,  to  flsthe  family  residence,  221, 303;  tohavo 
wife  live  with  him,  173. 170,  262;  to  sexual  inter- 
counie,  173,  175.  253.  266,  269,  283,  436;  to  custody 
of  wife,  190;  to  wbip  wife,  263,  270;  over  wife's 
children,  400. 

liability  of,  for  wife's  couCracta,  43,  180,  41S,  468; 
torla,4«8. 

rights,  duties  and  liabilities  of,  how  affected  by 
separation,  ITJ,  174;  liy  nbandonment,  177;  by 
cause  for  divorce,  177.  17M;  by  deed  of  Hepsraticm 
180;  by  divorce,  433-451:  by  death,  452-476. 
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Husband  and  wife,  correlative  terms,  §§  201,  n.  10, 217, 

217  a,  430,  434. 
cannot  be  husband  without  wife,  430,  434. 
relation  of,  delined,  7. 
man  and  woman  become,  by  a  valid  marriage,  7,  45, 

46;  cease  to  be  by  a  valid  and  total  divorce,  9, 164, 

201,  425,  431;  by  death,  9,  164,  452. 
contract  between,  181-192;  to  live  apart,  173,  181- 

190;  as  to  procuring  divorce,  184,  293,  302-306,  342; 

as  to  alimony,  374,  375,  382;    as  to  custody  of 

child,  184, 192.  402;  as  to  property,  182,  186;  after 

divorce,  442. 
as   witnesses  of  their   marriage,  133;   of  adultery, 

247;  in  divorce  suits  generally,  349;  as  to  confi- 
dential communications  after  divorce,  439;  after 

death,  470. 
Hymen,  state  of,  as  evidence  of  impotence,  66. 
Hysteria,  impotence  on  account  ofT  65. 
Identity  of   parties   in  record  of  marriage  most  be 

proved,  130. 
Idiocy.    See  Insanity,  Want  of  Mbntal  Gapacitt. 
how  affects  validity  of  marriage,  69-61. 
as  a  cause  for  divorce,  234,  289. 
of  party  to  divorce  suit,  324. 
Ignorance.    See  Bona-fide. 

of  law  no  defense,  167, 159. 
of  fact  when  a  defense,  168, 169. 
Illegal  marriages,  detined,  4,  6,  6, 162. 
may  or  may  not  be  valid,  6, 162. 
discussed,  as  to  validity,  48-63;  as  to  criminality, 

162-163. 
how  divided,  48,  162. 
prohibited,  defined,  49,  52. 
void,  detined,  60,  52. 
voidable,  detined,  51,  62. 
how  to  distinguish  void,  voidable,  and  prohibited^. 

63. 
valid  unless  clause  of  nullity,  63. 
illegal  celebration,  how  punished,  163, 164. 
when  fornication,  156. 
when  adulterous,  156. 
when  miscegenation,  157. 
when  incestuous,  158. 
when  polygamous,  169-161. 
when  obtained  by  conspiracy,  162. 
when  secured  by  abduction,  163. 
Illegitimate.    See  IjEGitimacy. 

within  table  of  consanguinity,  70. 


niegitimate—  Continued. 

witbin  statute  as  to  parents'  conaeat  to  manjage, 
§  15i. 

cualody  of,  belongB  to  mother,  100. 
ni-fame,  vieiliug  liouaa  of,  as  evidence  of  adultery,  MG. 

Tllj_ii  --i.-i-:.._.j £-,„  "--OP  OFMaKRIAGK. 

laoge,  intoniarriage,  132, 

pruaumption  against,  126. 
Impau  obligatioa  of  contract,  divorce  does  not,  191. 

Impediment  to  marriage,  diacussed,  61-79. 

euumurated,  51. 

want  of  age  aa.  00-58. 

want  of  mental  capacity  as,  69-GI. 

want  of  pliysical  capacity  as,  82-67, 

neai  relationsliip  aa,  liS-lS. 

slavery  as,  13,  74. 

raca  aa,  7H. 

existing  marriage  aa,  76-79. 

mBtriage  liuiv  ratified  af  cer  removal  of,  46,  79, 132. 151. 
Imperfect  consent.    See  Consent. 

to  marriai^e  liow  made  perfect,  151. 

to  maFriago  bow  marriitge  avoided  for,  139-111,  IIS, 
MS,  119. 
ImpotenOB,  disciiargcs  promise  to  marry,  33. 

invalidates  a,  marriage,  51,  Bl-Ui. 

la  called  a  cause  for  <li¥orce,  07,  231,  235. 

defined,  liS;  incapacity  for  sexual  intercourse,  S3, 61; 
not  incapacity  for  proiiuution,  05. 

reason  wliy  it  invalidatea  marriage.  63j  prevents 
cODSummatioii,  62;  intercourses  ebief  end  of  laat- 
rlage,  (i2,  <>3, 103. 

rule  aa  to  effect  of,  61. 

mast  be  incurable,  fd.  68. 

must  exist  at  time  of  marriage,  Gl,  69. 

must  bi)  tLen  unknown  to  complainant,  64,  65. 

may  be  due  to  pbyaioal  defects,  61;  aa  di^formed 
structura  of  genital  organs,  65;  or  nervous  disor- 
ders, 61;  aa  nben  attempt  at  interoourao  caaava 
bysteria,  69. 

wbo  can  complain.  G9,  6T. 

proof  of,  6*1,  356;  malformation  generally  proved  by 
experts  who  liave  examined  tlie  party.  Oii,  SjU: 
and  testify  to  tbe  state  of  tlie  woman  s  liymeu. 

§el  party  to     "" 
ue  trial  ther 
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Impotence— Continued 

potence  is  presumed,  §  66;  burden  of  proof  is  on 
complainant,  66. 

defenses:  old  age  at  time  of  marriage,  66;  insincerity 
and  delay,  64,  65;  not  causes  for  divorce,  67. 

what  court  avoids  marriage  for,  67,  144;  liow,  67, 
143-147 ;  must  be  avoided  during  life  of  both  par- 
ties, 64,  67. 

efiEect  of  decree  of  nullity  for,  147. 

as  defense  to  charge  of  adultery,  248. 
ImpriBonment,  husband  during  his,  liable  for  wife's 
support,  174.  \ 

as  a  cause  for  divorce,  178,  231,  288. 

absence  due  to,  not  desertion,  254. 

maintenance  enforced  by,  179. 

alimony  enforced  by,  378. 

for  debt,  defined,  378. 

for  contempt,  defined,  378. 
Improvements,  widow's  right  to,  on  her  lands,  460. 

husband's  creditors'  rights  to,  on  wife's  lands,  473. 
Incapacity.    See  Capacity. 
Incest,  crime  of,  158. 

marriage  of  near  relations,  68-72, 158. 
Incestuous  marriages,  exterritorial  validity  of,  117. 
Inchoate,  dower  is,  before  death  of  husband,  452. 
Income,  husband's,  as  part  of  his  faculties,  373. 
Incumbrances,  widow  takes  her  property  free  from,  460. 
Indelicate  evidence,  must  be,  in  impotence  cases.  66. 

not  excluded  in  divorce  cases,  348. 

wife  may  prove  excessive  intercourse,  348. 

whether  divorce  suit  may  be  heard  in  private,  225L 
Indian,  marriage  of  white  and,  75. 
Indian  divorces,  everywhere  valid,  172. 
Indian  marriages,  everywhere  valid,  118. 
Indignity,  as  a  cause  for  divorce,  231,  282. 

defined,  282 ;  a  species  of  cruelty,  282. 

refusal  to  occupy  same  bed  may  be  an,  282. 

newspaper  advertisement  not  to  trust  wife  not  an, 
282. 
Indissolubility  of  marriage  recognized  only  in  South 

Carolina,  199,  214. 
Infant.    See  Want  of  Age,  Child. 

promise  to  marry  of  an,  23i 

marriage  of  an,  55-58;  how  avoided,  51, 58,  145, 148, 
149;  how  confirmed.  51,  58,  150,  151. 

divorce  suit  how  brought  by  an,  323. 

husband  bound  to  support  wife,  176. 

wife  bound  to  bury  husband,  455. 

how,  sues,  323. 
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Inheritancei  husband's  from  wife,  {  457. 

wife's  from  husband,  457. 
Tnhnman  treatment,  as  cause  for  divorce,  262. 
Injunction  to  prevent  husband's  defeating  wife's  ali- 
mony, 178,  210,  326,  377. 
Innocence,  presumption  of,  126, 127. 
presumptions  of,  and  of  life,  127. 
In  personam.    See  Jctrisdiction. 

how  far  jurisdiction  in  divorce  suits  is,  217  a,  218, 

336-339,  366,  374,  381,  415,  419. 
proceeding,  defined,  217  a. 
jurisdiction,  how  ob1;^ined,  217  a,  336,  337, 339. 
decree  for  alimony  is,  217  a,  366,  374. 
decree  prohibiting  marriage  is,  217  a,  415. 
decree  lor  costs  is,  217  a. 
decree,  binds  person,  217  a,  217,  366. 
no  decree,  without  actual  service  or  api^earance, 
217  a,  218,  336,  339. 
InqtiiBition  of  lunacy,  how  far  evidence  of  insanity,  60. 
In  rem.    See  Jurisdiotiok. 

how  far  jurisdiction  in  divorce  suits  is,  217  a,  218, 

336-339,  366,  374,  415,  419. 
proceeding,  defined,  217  a, 

divorce  suit  as  to  marriage  status  is,  217  a,  218, 336. 
divorce  suit  as  to  custody  of  child  probably  is,  217  a, 

401. 
decree,  without  actual  service  valid,  217  a,  218,  336, 
339. 
Insane,  husband  in,  asylum  is  not  guilty  of  matrimonial 
wrong,  174. 
husband's  confinement  in,  asylum  in  another  State 

gives  wife  capacity  of /eme-^o^e,  177. 
husband  must  support  wife,  176, 179. 
whether,  husbana  must  pay  wife  alimony,  382. 
person  cannot  marr^,  59-61. 
person  cannot  commit  adultery,  242, 248;  or  be  guilty 

of  cruelty,  264. 
whether,  person  can  be  party  to  divorce  suit,  324; 
guardian  of,  as  representative  of,  61, 140,  324t  328. 
Insanity.    See  Want  of  Mental  Gapacitt. 
as  a  cause  for  nullity ,  59-61,  140,  145,234. 
as  a  cause  for  divorce,  289. 

as  a  defense  in  divorce  suits,  242,  248,  264,  293,  296, 
324,  382. 
Insincerity,  as  defense  in  nullity  suit  for  impotence,  6^ 
65,66. 
as  defense  in  divorce  suit,  293. 
Inspection  of  parties  in  impotence  suits,  66,  224, 456. 
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of  widow  to  discover  if  slid  is  with  ohild,  §  452. 

of  papers  by  court,  224. 
Installmenta,  alimony  payable  in,  374.  ''^ 

Intent  in  going  through  marriage  celebration,  80.  f 

in  desertion,  254,  255. 

in  cruelty,  264. 

in  adultery,  242. 
Intercourse.    See  Sexual  Intbbcoubsb. 
Interment.    See  Dead  Body. 

right  to  regulate,  253,  254. 

duty  to  pay  for,  253,  255. 
Intemationsu  larw.    See  Confliot  of  Laws. 

as  to  marriage,  105-121.  * 

as  to  divorce,  201,  219. 

as  to  marriage  settlements,  42. 
Interpretation.    See  Oonstbuctioit. 
Intervention  of  third  party  in  divorce  suit,  827. 
Intestacy,  effect  of  husband's,  400,  456, 457,  458,  464,  471. 

effect  of  wife's,  456,  467,  458,  461,  462. 
Intoxication.    See  Dhunkbnness. 
Irregular  decree  of  divorce  not  void,  418. 
Issue.    See  Child. 
Itch,  communicating,  cruelty,  266. 
Jactitation,  suits  for,  of  marriage,  138. 

Jest,  marriage  in,  invalid,  80.  | 

Jewelry.    See  Necessaries,  Pabaphebnalia. 
Joinder  of  causes  for  divorce,  232,  333. 

of  other  suits  with  divorce  suits,  327,  333,  365, 402, 
406.  I 

of  husband  and  wife  after  divorce  decree  nisi^  428.  ' 

Joint  lives  may  mean  joint  married  lives,  430,  440.  ^ 

Joint  property  of  husband  and  wife  how  affected  by  di-  ;   ! 

vorce,  441.  j' 

of  husband  and  wife  how  affected  by  death,  467.  L 

Joint  suits  of  husband  and  wife  how  affected  by  death,  t 

452.  * 

Joint  tenancy,  estate  of,  in  husband  and  wife  after  di-  ' 

vorce,  441.  .  l 

estate  of,  after  death  of  husband  or  wife,  467.  '  { 

Jointure  defined,  43  a.  ^ 

effect  of  divorce  on,  440. 
Judge,  when,  may  celebrate  marriage,  i)8. 

how,  should  exercise  discretion,  240,  379,  402. 

functions  of,  in  divorce  suit,  225. 

may  of  his  own  motion  continue  suit,  224.  ( 

should  decide  uoon  questions  of  fact  as  jury  would, 
246. 

may  be  party  to  divorce  suit,  327. 


marriagia,  144:  to  avoid  marriage  for  impotence, 
67;  for  coasaagninity,  12;  forinaanity,  (>1;  for  ex- 
iBtiae  marriage,  7'J;  foe  want  of  conaeat,  140; 
wliether  "  divorce,"  144;  wliea  defect  is  canonical, 
67,  73,  lit:  when  defect  existed  at  commoD  law, 
110, 144. 

In  divorce  suita.  geDcrally,  312-333;  how  determined, 
313;  tlieorlea  as  to,  313;  muat  be  given  by  statute, 
144,  214;  of  U.  8.  courta,  315;  of  Btate  courts,  31(i; 
local  and  extraterritoiial,  217 ;  in  pertoaam  bjiiI  ia 
rem,  211  a;  UQdet  full  faith  and  credicclauae,  218; 
nnder  interoatioual  law,  311);  depends  on  domicile, 
213,  320;  wife  Laa  separate  domicile,  221;  domicile 
defined,  222;  teaide nee  defined,  223;  not  affected  by 
^ace  of  mairiB}^,  313,  320;  or  of  offense,  213,  230, 
329;  or  of  former  domicile,  220;  oi  of  alleaiance. 
220. 

to  prohibit  marriBKe,  21T  a,  41S.  432,  434. 

to  award  alimony,  17U,  3(i2,  363,  SOi,  im. 

to  award  custody  of  child,  401, 403. 

to  enforce  child's  support,  405. 

to  decree  costs,  217  a. 

to  determine  validity  of  marriage,  123,  133  a,  140. 

to  determiue  validity  of  divorce,  41H. 

to  avoid  voidabl  e  divorce.  420. 

to  decide  diapnte  over  dead  body,  4S4. 

of   ecclealastical  conrts  over,  impotence,  67;   con- 


OQstody  of  child.  401 ;  reat itution  of  conjugal  rights, 
170;  nnllity  auita,  140.  144;  divorce,  224.  322. 

of  equity  coutta  over  inaanity,  fil;  fraud  in  obtain- 
ing marriage,  140.  144;  fraud  in  obtaining  divorce, 
420;  want  of  marriage  consent,  140,  144;  canonical 
ImpediHnta,  144;  maintenance  without  divorce. 
179;  alimony.  HBl;  custody  oE  child,  401;  nullity 
suits,  140,  144;  divorce.  214,  21B,  224;  injunction. 
326,  377;  minora  400-403;  dead  body.  404;  mar- 
riage settlemenla,  40;  deeds  of  aeparation,  luo; 
conlracta  between  husband  and  wife,  180. 

obtained  over  peraon  by  appearance  oc  summona, 

217  a,  318,  336.  33LI. 
Obtained  over  thing  by  publication,  217  o,  218,  336, 

writ  to  prevent  party  removing  from,  to  escape  ex- 
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amination  as  to  impotence,  §  66 ;  to  escape  payment 
of  alimony,  377. 
child  should  not  be  removed  from,  403,  406. 
Jury,  functions  of,  in  divorce  suit,  225. 

question  of  marriage  when  left  to,  132. 
JustiBcation  for  desertion,  257. 

for  cruelty,  270. 
Kinda  of  cruelty,  to  body.  266. 
to  mind,  267. 
indignities,  282. 
Kinds  of  divorce,  decree  of  nullity  of  marriage,  10, 
123  a,  139, 141, 143,  412, 429;  of  void  marriage,  141; 
of  voidable  marriage,  147. 
legislative  divorce,  195-197. 
judicial  divorce,  195,  198,  et  seq, 
absolute  divorce,  199, 413,  430. 
limited  divorce,  200,  414,  431. 
divorce  with  prohibition,  200,  415,  432. 
divorce  a  mensa,  200,  414,  431. 
divorce  a  vinculo^  199,  413,  430. 
decrees,  408,  427-432. 
Kinds  of  marriage,  marriage  by  contract,  88,  129,  132, 
136,354. 
marriage  by  celebration,  46,  129, 132, 135. 
Kinds  of  proof  of  marriage,  proof  by  celebration,  129, 
135. 
proof  by  cohabitation  and  repute,  129, 132,  136. 
Knowledge,  condonation  must  be  with,  of  guilt,  307, 
308. 
of  familiarities,  etc.,  when  connivance,  298,  299. 
Labor,  results  of,  of  husband  and  wife  as  to  alimony, 

372,  373,  375. 
Laches,   effect   of  party's  whose  marriage  rights  are 
evaded,  44. 
widow  may  be  guilty  of,  452. 
Lands.    See  Bbal  Estate. 
Language,  when  cruelty,  267,  268,  269. 

as  evidence  of  intent  in  proof  of  cruelty,  272. 
when  an  indignity,  282. 
Iiapse  of  time,  as  a  defense  in  divorce  suits,  291, 293, 318- 
320. 
as  a  defense  to  nullity  suit  for  impotence,  64,  65,  67. 
Law.    See  Conflict  of  Laws. 

foreign,  must  be  proved,  119, 134;  how  proved,  119. 
of  nations,  as  to  validity  of  marriage,  105*121;  as  to 

validity  of  divorce,  201,  219,  220. 
of  nature,  as  to  necessity  of  marriage  celebration,  90. 


Legacy,  in  lieu  of  dower,  5  4(il. 

widow  may  take,  and  share 
Legaljointure,  deliued,  43a. 
Iiegal  maniage.    See  Illegal  Makiuai 
Ziegal  Bepaiatlon.    ISeeDivoBCE, 

nature  aud  effect  of,  200,  393.  414.  4f 
Legal  servicea,  to  wife  whetli  . 
LegiBlative  divorc&s.  dellaed,  105. 

validity  of,  198, 

effect  of,  JOT. 

alimony  after,  179,  3T0. 
Legislative  maniaseB,  defined,  47. 
Iiegitlmacy  of  chilaren,  dependa  on  marriage  between 
fatlier  and  motlier,  1,  T,  17. 

when  marriage  is  invalid  but  in  good  faith,  47,  76. 

after  decree  of  nullity  for  consanguinity,  72. 

of  slave  marriage  after  emancipation.  T4. 

under  Spanish  and  Civil  law,  7f>. 

of  second  marriage  after  aeven  years'  absence,  78. 

etfecC  of  decree  of  nullitv  on,  147. 

effect  of  decree  of  divorce  ou,  435,  437. 

effect  of  avoiding  divorce  on,  of  children  of  inter- 
mediate marriage,  424. 
Letter,  marriage  by,  84. 

court  can  compel  production  of,  224. 

addressed  tjj  wife,  belongs  to  widow,  not  to  hus- 
band's estate,  460. 
Levitical  degrees  of  alBnity  and  conaauguinity ,  l>9,  70. 
Levrd  and  lascivious  conduct,  when  adultery,  242, 2iS, 

whether  cruelty,  207, 2ti9. 

whether  discharges  promise  to  marry,  24. 

whether  invalldatea  marriage,  S2,  238. 
LflK  domieiiii,  as  to  marriage,  lOG,  113-llT;  as  to  divorce, 
213,220. 

fori,  as  to  marriage,  106, 118-121. 

locf  contractus  as  to  marriage,  105,  106,  112;   aa  to 
marriase  settlement,  42. 
Liability  of  imsband  to  support  wife.  1T6, 179. 180,  368. 

of  parents  to  support  child,  404:  after  divorce,  437; 
after  death  471. 

of  husband  for  wife's  debts,  how  affected  by  mar- 
riage settlement.  32. 43;  by  deed  of  separation,  190; 
by  wife's  fault,  178,  173,  ISO,  371;  by  divorce,  448; 
by  wife's  death,  468. 

of  Imsband  for  wife's  1 


of  wife  0 


of  husband  aud  wife  after  divorce.  448. 
of  husband  or  wife  after  death,  468,  469. 
of  widow  or  widower  for  funeral,  4S3,  4W. 
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XdbeL    See  Bilii,  Slandbr. 

Iiicense,  part  of  marriage  celebration »  §  96. 

not  necessary  to  validity  of  marriatje,  49,  52,  97. 

marriage  without,  how  punished,  49,  52, 152, 154. 
Ziien,  divorce  suit,  how  far  a,  377. 

securing  alimony  by,  377. 

realizing  alimony  by  enforcing,  378. 

decree  ^r  alimony  as  a,  377,  381. 
Life.    See  Pbath. 

voidable  marriage  must  be  avoided  during,  of  both 
parties,  64,  67,  72,  79, 146. 

presumption  of,  127. 

attempt  on,  cause  for  divorce,  262. 

endangering,  is  cruelty,  263,  2H5. 
Ziimitations,  as  defense  in  divorce  suit,  291,  293,  318-320. 

as  defense  in  nullity  suit,  64,  65,  67. 

run  against  widow,  452. 
Ziimited  divorce.    See  Divobob. 

defined,  199. 

alimonv  with,  393. 

form  of,  414. 

effect  of,  431. 
Ilia  pendens,  lien  of,  what,  381. 

divorce  suit  alone  is  not,  277,  381. 

decree  of  divorce  alone  is  not,  377,  381. 

petition  for  alimony  as  rendering  divorce  suit  a,  381. 

covers  what  period  of  a  legal  proceeding,  359,  366, 
386,  391,  428. 
Lite.    See  Alimony  Pbndentb  Litb. 
Live  as  man  and  wife,  effect  of  agreement  to,  85. 
Living  in  adultery,  defined,  178,  243. 
Living  apart.    See  Separation. 

husband  and  wife's,  as  a  cause  for  divorce,  231, 286. 
Living  together.    See  Cohabitation. 

no  alimony  granted  while  husband  and  wife  are, 
358,384. 

no  divorce  granted  while  husband  and  wife  are,  308, 
410. 

intercourse  presumed  from,  246,  308. 
Loathsome  disease,  antenuptial  concealed,  as  cause  for 
divorce,  238. 

communicating,  is  cruelty,  266,  269. 
Locality  of  divorce  suit.    See  Jurisdiction. 

place  of  complainant's  domicile,  220. 
Local  law,  applied  to  validity  of  marriage,  105, 110, 118- 
121. 

applied  to  validity  of  divorce,  216,  217. 
Locus  delicti,  does  not  affect  divorce  jurisdiction,  213^ 
220.  229. 
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Lodging,  as  a  necessary,  §  180. 

of  widow,  459. 
Love,  not  essential  to  marriage,  46,  82. 
Lucid  interval,  marriage  during,  61,  80, 160, 151. 
Lunatic.    See  Insane. 
Maiden  name.    See  Name. 
Magistrates.    See  Celebrant. 

wlien,  may  celebrate  marriage,  98. 
Maintenance.    See  Alimony. 

wife?s  suit  for,  176, 179;  fully  discussed,  179. 
in  what  States,  may  be  had  without  divorce,  179, 
362, 364. 
Majority.    See  Want  of  Age. 

delined,  58,  400,  404. 
Malformation.    See  Impotence. 
Malice,  what,  required  in  desertion,  250,  264. 

what,  required  in  cruelty,  264. 
Mandamus  to  compel  award  of  alimony,  382. 
Marital  rights.    See  Husband,  CoNJuaAL  Bights. 
Marriage.    See  Table  of  Contents. 

definitions  as  to,  1-19;  marriage,  1;  a  valid  mar- 
riage, 2,  45,  4G;  valid  and  invalid  marriage,  3,  45, 
48-53;  legal  and  illegal  marriage,  4,  48,  53,  152; 
valid  and  legal  marriage,  5;  void  marriage,  6,  50; 
voidable  marriage,  6,  51 ;  prohibited  marriage,  6, 
49,  152;  husband,  wife,  children,  7;  the  married 
state,  8  17;  dissolution  of  marriage,  9,  164-171; 
divorce,  10,  164,  173-201;  a  valid  divorce,  201; 
widow  and  widower,  450, 452,  458. 
contracts  looking  towards  or  from,  20-44;  enumer- 
ated, 19;  contracts  to  marry,  20-27;  contracts  not 
to  marry,  28;  marriage  brocage  contracts,  29;  con- 
ditions on  restraint  of  marriage,  30,  31;  marriage 
settlements,  32,  43;  assignments  in  evasion  of 
marriage  rights,  44. 
formation  of,  45-163;  a  valid  marriege,  45-47;  illegal 
marriage,  48-53:  the  parties,  54-79;  the  contract, 
80-88;  the  celebration,  89-102;  the  consummation, 
103-104;  conflict  <  f  laws,  105-121;  determining  the 
validity  of  a  marriage,  122-141;  avoiding  a  void- 
able marriage,  142-149;  confirming  a  voidable 
marriage,  150,  151;  punishing  an  illegal  marriage, 
152-163. 
dissolution  of,  164-475;  by  act  of  party,  173,  192;  by 

divorce,  193-451;  by  death,  462-475. 
when  party  is  estopped  from  denying,  47,  425.  426. 
proof  of,  generally,  124-i;')8;  in  divorce  suits,  354. 
established  by  decree  of  divorce,  425,  426. 
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a  valaable  consideration,  §  33. 

alimony  without,  468-470. 
Marriage  contracts.   See  Ma&siaos  Settlements* 

enumerated,  19. 
Marriage  forms.    See  Celebration. 

discussed,  S^102. 
Marriage  rights.      See  Conjugal  Bights,  Husband, 

Wife. 
Marriage  records,  proof  of  marriage  by,  130, 134. 
Marriage  settlements,  discussed,  32-43  a. 

validity  of,  32 ;  as  aeainst  issue,  43. 

consideration  of,  ^;  as  against  settler,  33;  as 
against  settler's  creditors,  33,  39. 

form  of,  34-36;  technical  words  not  necessary,  34; 
must  be  recorded  as  other  grant,  34;  may  have  U> 
be  recorded  with  special  formalities,  34,  36;  must 
be  in  writing  under  the  statute  of  frauds,  34,  35. 

capacity  to  make,  generally,  37;  when  infant  ean 
make,  37. 

fraud  in,  as  between  the  parties,  38;  as  against 
creditors,  38,  39. 

creditors'  rights  against,  39;  for  want  of  considera- 
tion, 33,  39;  for  want  of  proper  writing  and  re^ 
cording,  35,  36.  39;  for  fraud,  38,  39;  when  equal 
with  settlee's,  43. 

how  enforced,  40. 

execution  of  promised,  how  compelled,  40. 

how  reformed,  40. 

how  replaced  if  lost,  40. 

how  construed,  41;  rule  of  Shelley's  Case  applies, 
43. 

how  party  loses  rights  under,  40;  not  by  miscon- 

-  duct,  40;  not  by  failure  to  perform  his  part,  40; 
not  by  divorce,  40,  440;  by  acquiescence,  40. 

how  set  aside,  40. 

trust  of,  is  active,  43. 

whether  trust  of,  continues  after  death  of  wife,  466. 

conflict  of  laws  as  to,  42. 

usually  prepared  by  woman's  solicitor,  43. 

jointure  as,  43  a. 

deed  of  separation  as,  181-192. 

effect  of,  on  right  to  alimony,  382;  on  widow's  right 
to  allowance,  459. 

effect  upon,  of  divorce,  440;  of  death,  460.  466. 
Married  man.    See  Husband. 
Married  woman.    See  Wife. 

Marry  after  divorce,  right  to,  77, 116, 160,  231, 237,  431-» 
434. 


mairfoge  of,  71. 


Uatrimomal  HtiitB  for  : 

m,  ir 


1  of  conjaga    ilglitB, 


_jr  jactitatian  of  marriaze,  138. 

for  nullity,  122, 123  n,  13il-147,  233-238,413,  429. 

for  divorce,  la*,  202-'ill. 

for  fnUute  to  support,  1T9. 

for  alimony,  3BM-3i)9. 

for  custody  of  eliildren,  400-403. 

for  support  of  children,  404-40T. 
MeauB  of  Imsband  in  suit  for  alimooy,  3T3. 

of  wifa  in  suit  for  alimony,  ,172. 

of  parpuc  to  support  cliild,  401. 
Measure  of  damB^iiit  in  breach  of  promise  suit,  26. 
Medical  attendance,  a  neceaaary,  180. 
Menaces  as  crnelty,  263.  2ISS. 
Mental  capacity.    See  Wa.m  of  Mental  CAPAcrrr. 

for  matTiSRe,  69-t;i,  231,  234,  289,  324. 
Mental  condition,  rendering   iDtercouree   impossible, 

Mental  suSeiuiEi  I'ouduct  causing,  cruelty,  203,  2G7,  368, 

269. 
Merits.  lioTT  far  consicleieil  in  awarding  alimony  pendente 

lite.  SSli;  pi.-rma.neut.,  392;  in  awarding  custody  of 

phM  pendente  Cita,  4"* 


disD 
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9,  425. 


Military  duty,  husband  off  on,  does  not  desert,  174. 
Minuter.    See  Cki.bbbakt. 
Minor.    Ste  Child,  Want  or  AOB. 

ea  lo  promise  to  marry,  23. 

ax  to  marriage  Bettlement,  3T. 

as  to  custody,  4M. 

as  to  support,  40t 
MiBcege nation,  a  crime,  15T. 

validity  of  marriage,  73. 
Mistake     Spb  Ebboh.,  Iosobawcb. 
Mock  marriage,  not  valid,  SO,  81. 
MonasHo  oelebacy,  petulinr  Btatns  of,  17. 

impedimeoEofCnotrecognizedio  United  Statei,  U7. 
Money,  lybether  a  necessary,  180. 

allowance  of,  to  wldow^  459. 
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Moral  consideration,  whether,  will  support  promise, 

§469. 
Mortgage,  effect  of,  on  widow's  lands,  460. 
Mother,  right  of,  to  custody  of  child,  400. 

duty  of,  to  support  child,  404. 
Motive,  party's,  in  marrying  does  not  affect  validity  of 
marriage,  46,  80,  82. 

how,  makes  separation  desertion,  254,  255. 

how,  makes  indifferent  acts  cruelty,  264,  269* 
Mulatto,  defined,  75. 
Mutual  consent.    See  Consent. 

necessary  to  a  valid  marriage,  80-88. 
Mutual  guilt.    8ee  Recrimination. 
Name,  how  acquired,  generally,  438. 

wife's,  after  divorce,  438. 

marrying  under  assumed,  81,  82. 

in  what,  woman  sues  in  nullity  suits,  328. 
Nature,  marriage  under  law  of,  90. 
NeceBsariea,  what  are,  180,  455. 

whether  counsel  fees  are,  180,  389. 

husband's  liability  for  wife's,  180. 

father's  liability  for  child's,  404-407. 

mother's  liability  for  child's,  404-407. 

payment  of  alimony  how  affects  wife's  right  to, 
380. 

effect  of  notice  to  tradesmen,  180. 
Ke  exeat,  writ  of,  against  absconding  husband,  337,  377. 
Neglect  of  duty,  as  a  cause  for  divorce,  279-281. 
Negligence,  husband's  or  wife's  death  by,  492. 

when  amounts  to  connivance,  298. 
Negro,  marriage  of,  and  white,  when  valid,  75;  when 
valid  out  of  State,  115;  when  miscegenation,  157. 

defined,  75, 157. 
New  trials  in  divorce  suits,  226. 
Newspaper,  notice  of  divorce  suit,  336,  337,  339. 

notice  not  to  trust  wife,  180;  not  an  indignity,  282. 
Next  friend,  when  wife  sues  through,  322. 

when  infant  sues  through,  146,  323. 

as  party  to  divorce  suit,  146,  321-323. 
Next  ox  kin,  husband  as  wife's,  456, 457. 

wife  as  husband's,  457. 
Nisi  decree,  form  of,  411. 

effect  of,  428. 
Non-age.    See  Want  of  Age. 

Notice  of  divorce  suit,  336-339;  by  publication,  338,  339; 
by  summons,  337,  339;  effect  of,  201,  217  a,  218,  339, 
418. 

to  tradesmen  not  to  trust  wife,  180. 


Nullity,  eBeet  of  woidB  of,  Id  stalate,  f§ . 
□f  luaniage,  how  detenniDed,  122, 1 


yoid  marriage  void,  133-141, 

to  avoid  voidabt-e  marriaKS,  142-147. 

jniiBiiiction  in,  14(f,  144. 

partiea  to,  140. 146.  328. 

grouDdfl  of.  140,  345,  231,  233-238. 

alimonr  In,  3U8.  :H19. 

focm  of  decree  in,  412. 

effect  of  decree  ia,  141, 14T,  4S9. 

callqa  divorte  sulta,  (II,  67,  68,  133  a,  133,  U3,  198, 
230.  231.  233-23S,  369. 408,  412,  429. 
Kumber  of  witnesses  in  divorce  suit,  353. 
Nunc  pro  tunc  decrees  of  divocca,  226,  329,  409, 
Oath.    See  Affidavit. 

whoiber  bill  for  divorce  sbould  be  on,  320, 
Oblieation.    Gte  CouTRicr. 

" -  ' Qipair,  ot  contract,  194,  196. 


ofn 


form 


:e  arises  fcom  law  □ 


16 

i,  327. 


„  ..  ,        .._ _e  for  divorce,  221, 

Offer,  to  leturn,  effect  oC  ou  desertion,  252,  255. 

to  marry,  liow  niaiJe  and  accepted,  20. 
Offloers.    See  Celebeumt. 

nbat,  can  celebrate  marriage,  98. 

£re8iiiiiptiQU  tbat.  liave  done  their  duty,  128. 
l1  character,  celebrant  may  prove  bla,  13L 
Offapring.    Bee  Child. 
Open  court,  defined.  225. 
wlietlier  divorce  a  nit 
Open  decree, 


1,  2S!i. 


n  will  not,  to  let  in  alimony,  382. 
_  .  _    .       'ill,)ienerally,  417,  424. 
Opiaions.    See  Espkets. 


wLen 


videnc 


Ordoinsd  minister. 

a^  to  marrioee  celebrations  by.  98,  99, 
Ornaments,  whether  necessarieH,  ISO, 

wlietber  allowed  to  tvldow,  4S9,  460. 
Outrases.    See  CaFEi,TT. 
Papers,  iospeotion  nt,  in  divorce  salt,  224. 
Paramour,  as  wilueBB  in  divorce  suit,  247,  S( 
Parapbernalla,  widow's  rigbtB  to  her,  460. 

creditor's  rlsltts  to  widow's,  473, 
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Parent,  whether,  may  have  child's  marriage  annulled, 
§346. 

whether,  may  Institute  divorce  for  child,  321,  326. 

whether,  may  have  child's  divorce  annulled,  421. 

consent  of,  to  marriage  of  child,  52,  57,  97, 154. 

effect  of  consent  of,  not  necessary  to  validity  of 
marriage,  57,  97. 

want  of  consent  of,  how  affects  legality  of  marriage, 
154 

duty  of,  to  support  child,  192,  404-407. 

right  of,  to  custody  of  child,  192,  400-403. 

whether,  may  assign  child,  184,  192,  400. 
Parent  and  ohild,  relation  of  discussed,  1,  7, 17, 184, 192, 
400-407,  437,  471. 

relation  of,  not  dissolved  by  divorce,  437. 

relation  of,  how  far  dissolved  by  death  of  one 
parent,  471. 
Parliamentary  divorce,  right  to  marry  after,  434. 
Parol,  separation  by,  agreement,  188. 
Particeps  criminis,  evidence  of,  to  adultery,  246,  247, 
852. 

marriage  with,  after  divorce,  200. 
Particulars,  bill  of,  224,  244, 271,  335. 
Parties,  to  contract  to  marriage,  23. 

to  marriage  settlement,  37. 

to  marriage,  54-79;  incapacities  enumerated,  54; 
capacity  as  to  age,  55-58;  mental  capacity,  59-61; 
physical  capacity,  62-67;  relationship,  68-72;  slav- 
ery* 73,  74;  race,  75;  existing  marriage,  76-79; 
must  be  competent  by  law  of  domicile,  105,  113, 
117;  must  be  competent  at  time  of  celebration,  46- 
151. 

to  suit  for  nullity,  140,  146,  328;  when  marriage  is 
void,  either  party  may,  generally,  complain,  140; 
no  one  can  allege  his  own  fraud  or  duress,  140; 
no  one  can  complain  of  want  of  consent  who 
has  ratified  the  marriage,  140, 150;  how  a  lunatic 
is  plaintiff,  140,  328;  how  lunatic  is  defendant, 
140;  how  infant  is  plaintiff,  328;  how  alleged  wife 
of  bigamist  is  plamtiff,  79,  328;  third  person  as, 
328;  when  marriage  is  voidable,  either  party  may 
be,  generally,  146;  as  to  Impotence,  64,  67,  146; 
non-age,  58,  146;  consanguinity,  72,  146;  existing 
marriage,  79, 146;  parent  as,  146;  third  persons  as, 
146.  328;  estoppel,  140, 146;  death  of,  (>4,  67,  146. 

to  suit  for  divorce,  321-329;  in  general,  321;  how 
wife  sues  and  defends,  322;  how  infant,  323;  how 
insane  person,  324;   how  spendthrift,  325;   third 
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peraiiuHBs,  5§  326,377;  Stats  as,  327;  in  nullity  suits, 
140, 141),  S-JH:  effect  of  deatlj  ot,  329, 

to  s ait  fur  Betting  Haldo  divorce,  4^1. 

tliird  pnnies  na,  in  anit  for  alimony,  179,  37T. 
Past  oSenscB,  s^ntutei  as  to,  as  causes  toe  divorce,  228. 
Pauper,  husband'a  liability  when  wife  is,  174,  a.  6, 
Pedigree,  raRiriaee  proved  as  uiatter  of,  131. 

age  provHil  na  matter  of,  366. 
Penal  theory  of  divorce,  213. 

incapacity  for  marriage,  113, 116. 

conseqnencea  of  illegal  marriase,  15lt-163. 
Penalty,  proliiliitiou  to  many  wbewer  a,  116, 431. 
Pending  suit,  defined.  335. 

alimony,  359.  380-3H3. 

custody  of  child,  401. 

support  of  child,  401,  406. 
Permanent  desurtiou,  254. 

alimony,  370,  SiCi-ayZ. 
Feimiasion  to  marry,  court  giving,  200, 432,  4^. 
Persistence  in  cruelty,  264,  265. 
PerBon,    SeaFAHTV. 

mistake  of,  effeuC  of  on  marriage.  81. 

application  for  alimony  muac  be  by  wife  in,  367. 

bill  for  divorce  must  be  algued  in  person,  330. 
FexBOnal  jurisdlotloii.    See  .Jdbisdiction. 
Fenonal  piopetty  of  husband  and  wife  after  divorce, 
5,447. 


413. 

Per  verba  de  prseaenti,  marriage  by,  86. 
Per  verba  de  mturo,  martiaga  hy,  87. 
Petition.    See  Bill. 
Pew,  wlietLer  a  neceaaary,  180. 
Physioian,  huaband  li.able  to,  180. 
Phyfliologioal  ground  of  iucapaeity  of  conBanguinity, 

nature  of  impotence,  63^)5.    ' 
Plaintiff.    See  Pabtihs. 

in  divorce  suit  illaoussed,  310-343. 
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Pleadings  in  divorce  suits.     Pbocbdubb  Bill,  An- 

BwBB. 

Policy  of  la'w,  as  to  marriage  settlement,  §  32. 

as  to  contracts  not  to  marry,  28. 

as  to  marriage  brocage  contracts,  29. 

as  to  conditions  in  restraint  of  marriage,  30. 

as  to  deeds  of  separation,  184. 

as  to  confidential  communications,  439, 470. 

as  to  proof  of  sexual  intercourse,  348. 

as  to  testimony  of  husband  and  wife,  349. 

as  to  divorce  a  mensa,  questionable,  200. 

as  to  prohibitions  against  marriage,  questionable, 
200. 
Polygamy,  crime  of,  discussed,  159-161. 
Postnuptied  contracts.    See  Contracts  bbtwebn  Hus- 
band AND  Wife. 
Postnuptial  settlements.    See  Deeds  of  Separation. 
Poverty  of  husband  does  not  justify  wife  in  leaving 
him,  257. 

of  husband  how  affects  award  of  alimony,  373,  375, 
378. 
Practice,  in  divorce  suit  what,  224. 
Prayer,  in  divorce  bill  what,  332. 
Precontract,  no  impediment  to  marriage,  54. 
Pre-existing  law,  elf  ect  of  statutes  on,  53,  89,  90. 

as  to  celebration  of  marriage,  90. 
Pre-ezisting  marriage.    See  Want  of  Capacity. 

as  an  inpediment  to  marriage,  76-79. 
Pregnancy,  antenuptial,  if  concealed,  fraud,  82,  238. 

as  proof  of  adultery,  244,  246. 

of  wife  intensities  cruelty  to  her,  266,  270. 

of  widow  how  determined,  452. 
Presumptions.    See  Proof. 

of  marriage,  125-129;  all  rebuttable,  124,  132,  474; 
whether,  act  in  favor  of  creditors,  124. 

of  innocence,  126, 127,  345. 

of  life,  127,  474. 

of  duty  done,  128 

of  license,  128. 

of  authority  in  celebrant,  128. 

of  divorce,  126. 

of  death,  126, 127,  474. 

of  legality  of  marriage,  128, 131. 

of  validity  of  marriage,  125, 129, 134. 

of  consent  from  celebration,  60, 125, 129. 

of  capacity  from  consent,  125, 129. 

of  capacity  from  celebration,  125, 129. 

of  celebration  from  cohabitation  and  repute,  129. 
132.  136. 
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BS  lu  foreign  law,  §  131. 

of  continuation  of  adultery,  246. 

o£  aanity,  tiO. 

of  sexual  ialeroourae  from  cohabitation,  308. 

of  HSwDl  ta  mariiage  from  sexual  iDtercourHe,  lOL 
160. 

of  coridoDatioD  from  cohabitation,  303. 

of  defunaas  lo  divorce  suit  fiom  delay,  319, 

of  wife's  agency  foe  her  huabaod,  17i,  180. 
Priest.    See  Celebbani'. 

celebralinK  inarriase,  93,  99. 
Prior  marriage.    See  Phe-ejcistino  Mabbiaqh,  Wam* 

Pnrate  Conversatioii.     Sea  Cor(FiDE»TiA.L  Coumuki- 

Private  records,  as  proof  of  marriage,  130, 
Private  triala,  wliGn  allowed  Id  divorce  suita,  235. 
Privileged   commuications   between     husband    and 

wife,  ^!);  after  divorce,  139;  after  death.  4T0. 
Procedure  in  divorce  anlta,  ceneially,  202-211, 224-226; 

view  of  divorce  suit,  2(K-31I;  practice,  324;  judge, 

jury,    mii9t«r.   referee,  etc.,    325;   miscellaneouB 

points  as  to,  226. 
Jurisdiction,  212-223;  how  obtained,  217  a,  336-339. 


.0  defeadauC,  336-339. 


bill  of  libeU  330-336. 

process  a|;ainBt  and  Dotic< 

Buawer  or  plea,  310-313. 

proof,  3i4-ai7. 

alimony,  353-399;  injunction,  etc.,  377. 

costs,  3911,  399. 

custody  of  children,  400-403. 

support  of  uhildren,  4D1-407. 

entering  the  decree,  408-41ti. 

opening  the  decree.  417-424. 
Procedure  in  suits  for  maintenance,  dlsouased,  179. 
Procedure  iu  nullity  suits,  diacuBacd.  138-147. 
Process  against  defendant.    See  Is  PebsokiUC. 

discussed,  217  a,  216,  336-339. 

BQiurnons.  3;i7. 

effect  of  summons,  339. 
Prochein  ami.    See  Next  FnrKsn. 
Pro  coafesso,  no  divorce,  342,  344. 
Procuring  marriage,  contract  for,  void,  29. 

"'-'■— ion  for,  a  crime,  163. 

a  suit,  how  compelled, 
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Prohibited  degrees  of  relationship,  §§  88-91. 
Prohibited  xnarrlagea,  detined,  4Vl. 
Prohibition  against  marriage  after  divorcdi  defined, 
200,432. 

discussed,  77, 116,  160, 415,  430,  432,  434. 

may  result  from  statute  or  decree,  432. 

no  decree  of  without  statutory  authority,  415,  432. 

no  decree  of,  unless  defendant  has  appeared   or 
been  summoned,  415, 432. 

marriage  in  spite  of,  when  void,  77,  432,  434. 

marriage  in  spite   of,  whether  polygamous,  160; 
adulterous,  432. 

exterritorial  force  of,  116,  432. 

whether  a  penalty,  116,  432. 

whether  leaves  a  husband  without  a  wife,  201,  n.  10, 
217,  217  a,  220.  430,  434. 
Promise  to  marry.    See  Contbaox  to  Mabbt. 

per  verba  de  prasentit  66. 

per  verba  defutyro,  87. 
Proof.    See  Burden,  Pbesumftions,  Witnesses. 

of  marriage  generally,  124-137,  354;  all  essentials 
need  not  always  be  proved,  47, 125;  in  divorce  suits, 
136,  354;  in  suits  for  maintenance,  136, 179;  in  suits 
for  divorce  with  alimony,  368-370;  in  civil  suits, 
136;  in  criminal  suits,  135;  under  statutes,  137;  as 
specifically  alleged,  135,  354;  presumptions,  124- 
128;  of  marriage  generally,  125;  of  innocence,  126; 
of  life.  127;  of  duty  done,  128;  kinds  of  proof,  129, 
854;  proof  of  celebration,  129;  by  records,  130;  by 
witnesses,  131;  when  necessary,  135;  proof  of  con- 
tract, 129;  by  cohabitation  and  repute,  132;  indi- 
rect proof  of  celebration  by  cohabitation  and 
repute  wben  allowable,  129, 136;  testimony  of  par- 
ties, 133,  354;  by  decreed  divorce,  130,  425. 

of  foreign  marriage,  134. 

of  capacity  of  parties  to  marry  generally,  356;  in- 
samty,  60;  impotence,  66;  by  presumption  from 
proof  of  contract  or  celebration,  125,  129. 

of  contract  of  parties  to  marry,  80-88;  by  assumiK 
tion  of  marriage  rights,  101,  132,  150;  by  sexual 
intercourse  after  promise  to  marry,  87;  by  cohabi- 
tation and  repute,  132. 

of  a  celebration  of  marriage  by  records,  130:  by  par- 
ties present,  131;  by  the  parties  themselves,  133; 
direct  and  indirect  evidence  of,  129;  indirect,  by 
cohabitation  and  repute,  132;  when  admissible, 
136;  when  direct,  necessary,  136;  legality  pre-, 
sumed,  128, 131. 


i 
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in  divorce  8 aits  generally,  §{  Zi^SSJ ;  neoessity  of,  344, 
sufficiency  of,  ;J45;  whether  beyond  a  reasonable 
doubt,  345;  must  correspond  with  allegations,  346; 
confessions,  847;  indecent  evidence,  347 ;  opinions, 
347;  depositions,  224, 348;  re«j7e«£(B, 343;  witnesses; 
349-353;  husband  and  wife  as,  349;  children  as, 
247,  350;  relatives,  servants,  friends,  as,  351;  de- 
tectives, prostitutes,  paramours,  as,  352;  number 
of  witnesses,  353;  necessity  and  nature  of,  of  mar- 
riage, 354;  of  jurisdictional  facts,  356;  of  causes 
for  divorce,  356;  of  defenses,  457. 

of  causes  for  divorce,  generally,  366;  adultery,  246, 
247;  desertion,  259;  cruelty,  272;  habitual  drunk- 
enness, 278,  refusal  to  support,  2i81. 

of  defenses  in  divorce  suits,  generally,  296, 357;  con- 
nivance, 301;  collusion,  306;  condonation,  312;  re- 
crimination, 317;  delay,  319,  320. 

of  divorce,  126, 160. 

of  death,  127, 161,  474. 

of  foreign  law,  119, 134. 

in  suits  for  setting  aside  divoroe>  423. 

of  faculties,  361,  372, 383,  385. 
Property,  divided  with  divorce,  396. 

restored  to  wife  with  divorce,  ^7. 

after  divorce,  197, 427,  et  aeq. 

after  death,  452,  et  leq, 

after  decree  of  nullity,  147. 

how  affected  by  deed  of  separation,  182, 183, 190. 

how  affected  by  marriage  settlement,  32-43. 

assignment  of,  to  evade  marriage  rights,  44 

after  annulling  divorce,  424. 
Property  riehts.    SeeFBOPEBxr. 

husband  and  wife  may  modify  by  contract,  16, 182. 
Prospective,  statutes  presumed  to  be,  228,  461. 
Prostitute,  associating  with,  as  proof  of  adultery,  246. 

evidence  of,  as  to  adultery,  247,  362. 

associating  with,  as  cruelty,  269. 

having  been  before  marriage,  when  fraud,  82,  238. 
Provision  for  wife,  maintenance,  179;  alimony,  358-389. 

for  widow,  459. 

for  children,  404. 405,  471. 
Pablio.    See  Policy. 

a  party  to  every  divorce  suit,  294.  S27. 
Pablication,  notice  of  divorce  suit  by,  201,  217  a,  218, 
336-339. 

notice  by,  in  newspaper  to  tradesmen  not  to  tmst 
wife,  effect  of,  180;  whether  an  indignity,  282. 

of  banns,  06,  97. 
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Pnblio  defamation,  as  cauae  for  divorce,  §  283. 
Puis  darrein  continuance,  plea  of,  316. 
Quakers,  how,  marry,  98. 
luarantine,  widow's,  499. 
iueen'B  Proctor  defends  divorce  suits,  29i,  327. 
Jul  tarn  action  for  illegal  celebration  of  marriage,  IM. 
Lace  as  impediment  to  marriage,  75. 

as  basis  of  crime  of  miscegenation,  157. 
Rank,  maintenance  according  to  rank,  179. 

alimony  according  to  rank,  372»  373,  375. 

necessaries  according  to,  180, 
Ratification.    See  Gomfirmation. 

of  marriage  by  legislature,  47. 

of  marriage  by  decree,  123  a,  141. 

of  marriage  by  assent,  160, 151. 

of  contract  in  evasion  of  marriage  rights,  44. 

by  husband  of  act  of  wife  as  bis  agent,  180. 

by  widow  of  contract  during  coverture,  469. 

by  husband  of  promise  during  coverture,  468. 

by  widow  of  deed  during  coverture,  409. 
Ravisnment,  sexual  intercourse  through,  not  adultery, 

242. 
Real  estate,  when  awarded  as  alimony,  374, 396,  397. 

alimony  secured  by  lien  on,  377,  <^8,  381. 

wife's,  after  divorce,  443. 

husband's,  after  divorce,  446. 

widow's  rights  in  her  own,  460:  in  her  deceased 
husband's,  461. 

widower's  rights  in  deceased  wife's,  464,  466. 
Reason.    See  Want  of  Mental  Capacity. 
Reasonable  doubt,  doctrine  of,  in  divorce  evidence,  345. 
Receiver,  alimony  secured  by,  377;  enforced  by,  37^. 
Reoonoiliation  avoids  deed  of  separation,  191. 

avoids-decree  for  maintenance,  179. 

avoids  decree  for  alimony,  362,  374, 392. 

avoids  divorce  a  mensat  431,  436. 

pending  suits  cause  for  dismissal  of  bill,  308,  311, 
384, 410. 

when,  is  condonation,  307-312. 
Record,  proof  of  marriage  by,  130. 

proof  of  marriage  by,  oi  divorce,  130,  425. 

proof  of  divorce  by,  126;  may  be  impeached,  419. 

effect  of  private  records,  etc.,  130. 

what  complete,  of  marriage,  409. 
Reoording  of  marriage  settlement,  34,  36. 

of  fact  of  marriage,  96,  97,  164. 
Reorimination,  as  a  defense  in  divorce  suits,  discussed, 
313-317. 


Reciimfiiatioii — Continued. 
defined,  §§  2fll,  313. 
explained,  293,  S14. 
to  what  causes  applicable,  3H,  318. 
difFerent  ofFeoHes  oSset  each  other,  314, 
allegation  of,  2M.  316. 
proof  of.  295,  317, 

doctrine  aualoKOua  in  craelty,  270. 
Referee  in  divorte  Buica,  224, 225. 
Reformatloa  of  mairiage  settlement,  40. 
Refnsal  to  cohabit  a  matiimonial  wrong;,  175;  desertion, 
249-2U0. 
to  have  intercourse  is  not.  to  cohabit,  176,  252. 
to  have  iiit«ccouTse,  a  wrong,  1T3;  not  desertion, 
175,  252;  not  cruelty,  173,  iHS;  Dot  a  iastiflcation 
for  separation,  1T3,  25T;  not  a  cause  for  divorce, 
173;  may  be  an  indignity,  283;  not  impotence,  65; 
by  belonging  to  Sha£eis,  a  cause  for  divorce,  2S4; 
voidable  marriage  avoided  by,  74,  148. 
husband's,  to  HuprorC  wife,  a  wrong.  176;  gives  wife 
rlgbt  to  pledge  liis  credit,  180;  to  sue  for  mainte- 
nance, ITU;  to  sue  for  divorce  under  statute,  27»- 
281;  uoC  desertion.  252;   does  not  justify  separa- 
tion,257;  not  cruelty,  269. 
to  allow  examination,  not  impotence,  65. 
to  be  cured,  when  impotence,  65. 
to  celebrate  marriage  whether  all  offense,  1&4. 
ReglBter,  evidence  of  marriage,  13a 
Registratloa  of  marriage,  not  necessa^  to  its  validity, 

96,  ST ;  omission  of.  how  punished.  161. 
Relation  of  husband  and  wife  defined,  7;  not  destroyed 
by  act  of  party,  173, 181 ;  not  destroyed  by  divorce 
amenaa,  431;  destroyed  by  divorce  a  uihcti/o,  430; 
destroyed  by  death,  433. 
of  parent  and  child,  not  destroyed  by  divorce,  437; 
how  affected  by  death,  471. 
Relatlou.ihip  of  parties  may  ba  impediment  to  mar- 
riage, 03- 72;  and  make  marriage  incestuons,  158. 
of  liusband  and  wife  not  one  of  blood,  45T. 
Relief,  general  prayer  for,  in  divorce  bill,  330,  332. 
RelevancT.    See  Pkoof. 

of  reputation  of  [larties  to  prove  marriage,  129,  132. 
Religdbn,  marriage  not  a  matter  of,  IS. 
incapacity  of,  abolished,  64.  IIT. 
cohabitation  according  to,  not  necessarily  marriage, 

contract  to  live  according  to,  not  necessarily  to  mar- 
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ReligiouB  ceremony.   See  Celbbbation. 

unfortunately  required  in  Maryland,  §  99,  n.  2. 

a  relic  of  the  union  of  church  and  State,  18. 

what  part  of,  is  essential,  99. 

it  makes  no  difference  whether  parties  married  by, 
belong  to  that  religion,  98. 
Rem.    See  Decbeb,  In  Personam,  Jurisdiction. 

decree  in,  discussed,  217  a,  218,  336-339,  366»  374, 401, 
415,  419. 
Remedies.    See  Suits. 

on  contract  to  marry,  25,  27. 

on  marriage  settlements,  40. 
Rene'w^al  of  conabitation  puts  an  end  to  desertion,  252. 

avoids  deed  of  separation,  191. 

avoids  decree  for  maintenance,  179. 

avoids  decree  for  alimony,  362,  374,  392. 

avoids  divorce  a  mensa,  431, 435. 

pending  suit  cause  for  dismissing  bill,  308,  811, 384, 
410. 

when,  is  condonation,  307,  312. 
Renounce,  when  widow  must,  461,  462. 
Rent  of  house  a  necessary,  180. 

of  family  residence,  when  belongs  to  widow,  459. 
Renunciation  of  marriage  rights,  effect  of  husband's 
on  rights  and  disabilities  of  wife,  177. 

whether  after  husband's,  wife  may  act  as  /eme-^oZe, 
177. 
Repetition  of  acts  of  cruelty,  265. 
Reputation.     See  Gha&acteb,  Cohabitation  and  Bb- 

PUTB. 

Res  adjudicata,  decree  of  divorce  as,  as  to  parties,  825; 
as  to  third  parties,  326. 

decree  for  custody  of  child  is,  403. 
Residence  defined,  223. 

what  necessary  to  give  divorce  jurisdiction,  216,  223. 

must  be  alleged,  331. 

must  be  proved,  355. 
Respondent.    See  Pabties. 
Restitution  of  conjugal  rights,  no  suit  for,  in  the 

United  States,  175. 
Restraint  of  marriage,  conditions  in,  discussed,  30, 31. 

general  distinctions,  30. 

rules,  31. 
Retrospective  statutes,  how  construed,  228,  451. 
Reversion,  husband's  property  in,  considered  in  award- 
ing alimony.  373. 
Review,  bill  for,  or  divorce  suit,  226,  419-424. 
Revival  of  divorcer  suit  after  party's  death,  329,  378. 


Rlgbta  of  tmsband  and  'wUe,  to  msrry  anothet  penon, 

S5  TIJ-7U,  111),  15U-1«1,  231,  2S7,  4aS-4;M,  452. 

to  cohabit,  173-176,  177,  100,  221,  252,  2S3,  269,  436. 

to  sexuHl  iQteruourse,  173, 175,  253,  357,  266,  S69, 282, 
281,4^. 

wife's,  to  Bupport,  176,  179,  180,  263,  269, 279-281.  368- 
307,  430,  45U. 

tochildren,  184,  192,  400-407,  437.  471. 

to  testify,  OH,  133,  247,  259,  272,  349,  439,  470. 

under  nmrrlage  tiHtlJements,  32-43, 181-192,  440,  466. 

to  joint  ami  commoQ  jiroportj,  441,  467. 

to  wife's  really,  US,  iiO,  MiS. 

to  wife's  pemunaltf,  444,  4(!0,  464. 

to  wife's  choaes  in  aetion.  449,  460,  465. 

to  liusband'a  realtj,  44(1,  41)1. 

to  huBband's  perBonalty.  447,  462. 

wife's,  to  iLusbHiid's  name.  438. 

wife's,  aafeme-iale,  173-17S.  177.  430,  449,  502,  469. 

Iiusband's.  to  whip  wife,  263,  270. 

husband's,  toRz  liome,  221.  263. 

husband's  to  cusujd.y  of  wife,  190. 

miscellaneous,  442,  448,  ISS,  468, 169. 

Low  eraded,  44. 

how  forfeited,  173-180. 

how  waived.  181-19'2. 

how  affected  by  separation,  173-180. 

bow  affecled  by  deed  of  separation,  181-192. 

how  aiteotBd  by  divorce.  427-461. 

bow  aitected  by  d.-atb,  4B2-475. 

what,  are  vested,  194.  197,  328,  461. 
Roman  pnest  may  marry  protestants,  99. 

marriage  by,  108,  lOa. 
Rubric,  law  does  not  require  rviles  in,  to  bo  followed,  99. 
Rule  as  to  restraint  of  marriage,  31. 

as  to  mental  capacity,  59. 

as  to  impotence,  6i, 

as  to  conflict  of  laws,  106, 106, 113,  118. 

DO  fl:xed,  as  to  amount  of  alimony,  876,  379,  399. 

no  Axed,  as  to  custody  of  cbildren,  402. 

in  Sbelley'a  Case,  43. 

of  court,  bow  affeota  practice  In  divorce  anits,  224. 

to  determine  wlietber  marriage  la  void,  voidable,  oe 

prohibited,  63. 
for  construing  statute  vritb  pre-existing  law,  63,  89, 


Baevltia.   See  Cbubltt. 

defined,  §  263. 
Bcandal,  no  evidence  of  adultery,  246. 
Scire  facicue^  alimony  enforced  by,  378. 
Second  marriage.    See  Right  to  Mabbt. 

tbe  first  subsisting  is  void,  76-79;  bigamous,  159-161. 
after  the  first  has  been  dissolved  by  divorce,  77, 160, 

434. 
after  the  first  has  been  dissolved  by  death,  78, 161, 
452, 474. 
Secret  reservation  in  contracting  marriage  has  no 

effect,  47,  65. 
Seonrity  for  alimony,  how  obtained,  377. 

how  enforced,  378. 
Seduction,  husband's  suit  for  wife's,  how  affected  by 
deed  of  separation,  190;  by  divorce,  448. 
as  consideration  for  promise  to  marry,  22. 
under  promise  of  marriage  enhances  damages  for 

breacii,  26. 
marriage  after,  whether  by  duress,  83. 
Sentence.    See  Decbee. 

of  divorce,  how  entered,  409-416;  how  reopened, 

417,  424. 
effects  of,  427-451. 
Separate  beds.    See  Cohabitation,   Sexual  Intbb- 

COUBSE. 

Separate  properly,  widower's  rights  in  wife's,  463-465. 
Separation.    See  Dbbds  of  Sbfabation. 

unjustified,  is  a  breach  of  marriage  duty,  173, 175; 
desertion,  249,  260. 

distinguished  from  absence  of  intercourse,  173, 175, 
252. 

without  fault,  effect  of,  174. 

through  one  party's  refusal  to  cohabit,  175;  cohabi- 
tation cannot  be  compelled,  175;  divorce  may  be 
had,  249-260;  abandonment  may  be  punished  as  a 
crime,  177. 

without  fault  of  wife,  if  final,  gives  wife  powers  of 
feme-^ole,  174,  177;  if  connected  with  refusal  to 
support,  gives  wife  right  to  pledge  husband's 
credit,  180;  or  sue  husband  for  maintenance,  179. 

justified,  by  any  cause  for  divorce,  178, 257;  during 
divorce  suit,  178,  306,  311,  384,  388. 

by  consent,  181-190,  256;  is  not  desertion,  256;  does 
not  make  wife  a/cfne-«o^e,  190;  will  be  enforced, 
190. 
Sequestration,  alimony  enforced  by,  378. 
Servants,  as  witnesses  in  divorce  suits,  351. 


Services,  legal,  whether  Decessiiiies,  S9 174,  180,  339. 

medical.  aecesBaciea,  180. 
Servitude.    8ea  Slavery. 
Settle mentB.    See  Marbiare  SErTi.£uBKTH. 
Sex,  marriaKe  founded  on,  17,  6J,  103. 

of  cliild  considered  in  awaidiuK  its  castodf,  402. 
Sexual  intercoiirse,  marriai^e  founded  on,  IT,  63,  103. 
lawful  only  between  Uusband  and  wife,  17;  an  en 

of  marriage,  G3,  103. 
between  uninarriiid  man  and  woman  is  fomtflci 

tion,  165. 
no  consideration  for  promise  to  marry,  22. 
between  married  peraon  witli  a  tliird  party  is  adu 
tery,  156. 


first  between  liuaband  and  wife  is  consummation  of 
marriage,  103, 104. 

after  tnarnage  lea  readily  set  aside  for  fraud,  S2, 
104. 

when,  is  normally  Impossible  marriage  is  voidable 
for  impotence,  K2.  07. 

between  Luaband  and  wife  is  a  niarciage  riglit,  1T3; 
cannot  be  enforced,  175,  denial  of.  not  desertion, 
253;  denial  of,  does  not  justify  separation,  257; 
denial  of,  may  justify  refusal  to  renew  cuhabiCa- 
tion,  252;  denial  of,  not  cruelty,  260;  denial  of, 
may  be  an  Indignity,  282;  joining  a  society  wbich 
believes  exercise  of,  wrong,  a  cause  for  divorce, 
284;  If  forced  on  wife  knowingly  to  injury  of  lier 
health,  is  cruelty,  264,  n.  0.  2m>,  269;  if  indulged 
in  by  par^  wi  th  venereal  disease,  is  cruelty,  :ili6, 
266,  28(1;  if  indulged  excessively,  is  cruelty,  269; 
rijrht  to,  destro-y^  by  divorce,  435. 

antenuptial,  wita  another  party,  if  concealed, 
wbetlier  fraud.  82.  2;iS;  when  pregnancy  exists 
therefrom,  fraud.  82. 

;r  party,  a  cause  for  divorce 


prohibiting  u 
•jresuraed  from  proof  of  des 


s  and  oppbrtuniCieB, 
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Sexual  interooxoBe^Contintted. 

between  husband  and  wife  after  knowledge  of 

cause  for  divorce,  condones  it,  §§  307-S12. 
between   husband  and  wife  during  divorce  suit, 

cause  for  dismissal  of  bill,  411. 
between  husband  and  wife  after  deed  of  separation, 

may  avoid  it,  191. 
between  husband  and  wife  after  decree  for  alimony, 

avoids  it,  179,  362,  374,  392. 
between  husband  and  wife  after  ditorce  a  mensa, 

avoids  it,  431,  435. 
consent  to  marriage  presumed  from,  74,  79,  86,  87, 

103, 104, 127,  132, 160. 
husband  or  wife  may  not  prove  absence  of,  348. 
wife  may  prove  excessive,  348. 
Shakers,  joining,  a  cause  for  divorce,  284. 
Sign,  party  must,  bill  for  divorce  in  person,  430. 
Signs,  marriage  by,  84. 
Sister  of  deceased  wife,  marriage  with,  where  valid, 

69,  n.  6,  70,  71,  115,  117. 
Slander,  proof  of  marriage  in  actions  for,  136» 
when  cruelty,  267. 
when  cause  for  divorce,  283. 
Slaverv,  an  impediment  to  marriage,  73. 
effect  of  emancipation,  74. 
ratifying  of  marriage,  150, 151. 
Sleep  witli.    8ee  Sexual  Intebcoubsb. 
Sole  and  separate  estate,  widower's  rights  in  deceased 

wife's,  466. 
Solemnization.   See  Gblebbation. 
Solicitor.    See  Attobnbt,  Counsel  Fees. 
Spanisli  law,  as  to  bonajide  second  marriage,  47, 76. 
Specific  performance  of  contract  to  marry  cannot  be 

had,  27. 
State,  marriage  Is  controlled  by,  16, 17,  75,  157,  181, 194, 
201,  213,  215,  216,  228,  327;  United  States  has  no 
control  over,  215;  parties  have  no  control  over 
marriage  status,  16, 181. 
is  a  party  to  divorce  suits,  294,  321,  327. 
State  law^s,  how  proved,  119,  n.  3. 
Status,  defined.  17. 

marriage  is  a,  17,  47, 181, 194,  327,  et  pas$im. 

Sarties  cannot  dissolve  marriage,  181. 
ivorce  as  to,  a  proceeding  in  rerrit  217  a,  218. 
decree  of  divorce  res  adjiLdic(Ua  as  to  marriage,  425, 
426.  ' 

Statutes  of  frauds,  29  Gar.  2,  c.  3,  §  4,  35. 

of  prohibited  degrees,  32  Hen.  8,  c.  38,  70. 


o  iuipoleiii.-e,  6 
oalHnicy,  (■" 
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iage,  73,  74. 
HS  to  divoTca  in  dlscTetiou,  239. 
as  to  adultery,  241,  243. 
as  to  desenioD,  249,  250. 

as  to  habiiuHfiirankenneaH,  274, 275. 

as  to  leCuaal  to  support,  279,  280. 

as  t«  defenses,  29J. 

as  to  aliDiouy,  3IH, 

as  to  custody  of  cbildren,  401. 

as  to  Bopport  of  children,  405. 

no  divorce  except  under,  214,  215,  210 

aa  to  decrees  of  nullity.  12J  a,  140. 

no  decree  of  nullity  as  to  voidable  marriage,  except 

under.  144. 
as  to  settiog  aside  divorce,  420. 
as  to  contrdct»  of  husband  and  wife,  195. 
as  to  proof  uf  marriage.  137. 
as  to  celebration  of  marrli^e,  90-K(. 
as  to  validity  of  foreign  marriage,  112, 120. 
must  be  harmonized  with  pre-existing  law,  S3, 89,  Bl. 
must  be  conatruetl  prospectively,  228.  4fil. 
as  to  marriage  of  white  and  negro  are  coaatitutionali 

9G. 
as  to  miscegenatlou  are  eonatitutional,  157. 
divorcing  parties  are  conHtitHlional,  157. 
prohibiting  marriage  after  divorce,  are  coastitation 

al.  200,  415,  4^. 
allowing  discretionary  divorce  are  constitutional 

239. 
Bteiilltr,  not  impotence,  rs. 
Btruiupet.    Sea  PBosTiTirra. 
Subpcena.    See  Scmmoss. 
Bne  and  be  sued,  wife's  capacity  to,  as  fime-tole,  171 

177.  3'J2,  449,  452,  m>,  474,  475. 
wife's  capacity  to,  in  divorce  suit,  323. 
Bui  geneiiB,  a  divorce  suit  is  a  proceeding,  21B,  217  0 

244,  34B. 
Suit  for  restitution  of  conjugal  rielita,  17S,  182. 
forjatlit.ation  of  marriage,  las. 
for  nullity  of  void  marriage.  132,  133  a,  138-141. 
for  nullity  of  yoidablo  marriage,  lia-147. 
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for  divorce,  198,  $§  202*211. 

lor  Caliure  to  support,  179. 

for  necessaries,  180,  404,  407. 

for  alimony,  d58->S99. 

for  custody  of  child,  400-403. 

for  support  of  child,  404-407. 

for  settins  aside  divorce,  419-424. 

for  breacn  of  promise,  20-27. 

of  wife  against  husband  after -divorce,  442. 

of  wife  after  divorce,  448-449. 

of  wife  asfeme'Sole^  322,  449,  452. 

of  husband  and  wife  after  death,  452. 
Bait  money,  wife's,  359,  387, 390. 
Stiit  pending,  defined,  359,  366,  385,  391,  428. 

lien  of,  defined,  381;  discussed,  377,  381. 
Smumons,  notice  by,  336, 337. 

effect  of,  339. 
Snperstitdon,  impediment  of  affinity  founded  on,  69. 
Supplemental  bill  of  divorce,  334. 
Supplementary  proceedings  to  enforce  alimony,  378. 
Supplicavit,  alimony  with,  179. 
Support  of  cbUdren,  who  is  liable  for,  generally,  404. 

how  liability  for  is  enforced,  405. 

In  divorce  cases  how,  is  provided  for,  406. 

in  divorce  cases,  effect  of  the  award,  407. 

liability  for,  after  divorce  of  parents,  437,  448. 

liability  for,  after  death  of  one  parent,  404,  471. 

considered  in  awarding  alimony,  375. 
Support  of -w^ife,  husband's  liability  for,  176;  criminally, 
177. 

wife's  right  to  sell  husband's  property  for,  174. 

wife's  right  to  pledge  husband's  credit  for,  179. 

wife's  right  to  sue  husband  for  maintenance,  180. 

wife's  right  to,  in  form  of  alimony,  359-597. 

how  forfeited,  176,  179,  180,  371. 

effect  of  deed  of  separation  on,  190. 

effect  of  antenuptial  settlement  on,  382. 

effect  of  divorce  on,  436. 

after  death  of  husband,  459. 

does  not  exist  if  wife  has  means,  179, 180,  372. 

discharged  by  husband's  making  allowance,  179,  IBO, 
872;  or  paying  alimony,  380. 

refusal  of,  not  desertion,  252. 

refusal  of,  not  cruelty,  269. 

providing  for,  not  consent  to  separation,  266. 
Surety  for  husband's  payment  of  alimony,  377. 

for  husband's  remaining  within  State«  377* 
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Validlly—  Con  tintied. 

<jf  depci  of  spparation,  §  181). 

of  coutract  liecween  liusbaad  and  wife,  183. 
Taiiance.    See  Allegata  and  Pkobat*. 
V  e  rdict.    See  1)  bcbek. 

ill  crim.  eon.  wliether  evidence.  2iC. 

in  iliT'irce  HUit  liow  set  a<iide,  22a. 
Veneteal  disease,  existing  at  time  of  marriage,  -whether 
fr;iucl,  82,  2J8. 

Bs  pronf  of  Hiinlterr,  ZM,  Z46. 

infeeling  wife  with,  craelty,  21)6. 

aa  urueliy  slionld  be  gpecllically  allayed,  271,  316. 
Vested  right,  ujarriaEe  itself  not  n,  191, 228, 

what  marriage  rif(hts  are.  ISt. 

Violence,  as  craelty,  268. ' 
Virginity,  evidencea  of,  66. 
Visits,  liuaband'a  iirobibitioi 


of  wife's,  to  her  relative 


of  wife,  whether,  can  be  ratified  by  wid> 

Void  divoroe's  defined,  418;  what  are,  418. 

distlQgulHhed  from  valid,  301. 

distinguJslied  from  voidable,  418. 

how  BO  determined,  119. 
Void  marriaeeH  detined.  U,  60. 

distlnEiiished  from  valid,  10,  40. 

dlslineuUlied  from  voidalite,  01,  G3. 

rules  tor  distinguiaLlnn,  G3. 

for  incapacity  of  party,  non-ajje,  66;  Insanity,  69; 
impoteuce,  G2;  aninity,  etc.,  ti8;  slaveiT,  73;  race, 
76;  exiBting  mairiage.  7G. 


forw 


i.  H'J. 


,  139-111, 


how  conflrmea,  68,  61,  71,  79,  80, 133, 160, 151. 

alimony  with,  368,  2m. 
Voidable  divorces  defined.  118. 

dtstingalshed  from  valid,  201. 

diHtinguisbed  from  void,  118. 

how  nvoided,  4li)-134;  by  what  court,  430;  on  whOM 
application,  131;  for  what  cauBea,  432;   iu  what 
circumstaQces,  133;  effect  of  avoidance,  424. 
Voidable  matrlagea  detlned,  6, 61. 

void  unless  coulinued,  6,  61. 

vuUd  uQlesB  BVoidedi  0,  51. 
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Voidable  manlaseB— Gbiif  Inueii. 

distiDjpiished  from  valid,  §§  45.  46. 
distinguished  from  void,  61, 52. 
rules  for  disUDgtusljing,  63. 

for  incapacity  of  party:  non-age,  65-68;  insanity,  69* 
61;  impotence,  62-67;  consanguinity,  66-72;  slav- 
ery, 73,  74;  Existing  marriage.  79. 
for  want  of  consent,  80-83. 
how  avoided,  66,  61,  67,  72,  79, 142-149;  by  decree  of 

nullity,  143-147;  by  dissent,  148, 149. 
how  conllrmed,  47,  61,  62, 68,  61,  79»  80, 132,  160,  161. 
alimony  with,  368,  969. 
Void  and  voidable  marriage  distinguished,  60-^. 

divorce  distinguislied,  418. 
Waived,  defects  in  consent  to  marriage  how»  80, 104, 160, 
161. 
^«f  ects  in  bill  how,  244. 
Want  of  age,  aa  an  impediment  to  marriage,  65-^.. 

may  render  marriage  void,  voidable,  or  illegal,  62, 65. 
marriage  of  party  under  seven  years,  voiar66;  over 

seven  voidable  at  most,.  66,  67. 
marriageable  age  at  common  law,  66;  by  statute,  67. 
consent  of  parents  may  take  place  of,  67;  marriage 
without,  simply  ille^,  67,  97,  98;  celebrant  may 
be  punishable  for,  marrying  without,  98, 164. 
marriage  how  avoided  for,  6H,  140, 145, 148, 149. 
marriage  defective  through,  how  confirmed,  68, 160, 

161. 
as  a  cause  for  divorce,  233, 
IVant  of  capacity.   SeeOAPAcrrr. 
IVant  of  capacity  to  marry  discussed,  6^79. 
depends  on  law  of  domicile,  113-117. 
marriage  void  for,  how  so  determined,  122-141. 
marriage  void  for,  how  confirmed,  80, 160, 151. 
as  a  cause  for  divorce,  230,.  231, 233-238. 
Want  of  mental  capacity.    See  Insanity. 

as  an  impediment  to  marriage,  69-61;  defined,  60. 

effect  of,  on  marriage,  69. 

whether,  renders  marriage  voidable  or  void,  69. 

whether  concealed,  is  fraud,  69,  82. 

marriage  how  declared  void  for,  61,  140,  145;  how 

avoided,  148, 149. 
marriage  defective  through,  how  confirmed,  61, 150, 

161. 
as  a  cause  for  divorce,  69,  230,  231,  234. 
Want  of  physical  capacity.    See  Impotsncje. 
Ward  of  court,  child  as,  403. 
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Waatjng  estate,  connected  trltli  drankennesa,  a  causa 

divorce,  5  270. 
TVatehlng.    Seo  Detective. 
Weak  mind.    See  Issahitt,  Want  of  Mbstai,  Capac- 

fniud  on.  lu  inarriajce,  83. 
Wearing  apparel,  bh  ueceasuries,  ISO. 

iillowed  lo  widow.  45'J,  460. 
White,  man-iaKa  of.  'witL  black,  vliether  valid,  TS;  bow 
puDiaheil,  157. 

peraoTi  dettnHd,  76, 16T. 

WTllppine  wife,  cruelty,  266,  270. 
■Widow,  (Teiineil,  IST,  460,  452,  458. 

riglita  and  condition  of,  geneTally,  452,  458. 
riglits  of,  to  Lusband's  body,  953,  154. 
duty  of.  to  bury  husband,  453,  456. 
liftlit  of,  to  administer  on  bnsband's  estate,  456. 
HS  husband's  heic  or  next  of  kin,  457. 
quaiantioa  of,  459. 
allowanca  to.  459. 
irarapliernalia  of,  460, 
riglita  of,  in  tier  own  property,  460. 
rights  of,  in  joint  common  property,  467> 
dower  of,  401. 
tliinis  of,  402. 
right  of,  to  testify,  «0. 
TlglLt  of.  to  children,  400,  471. 
rights  of,  an  against  creditors,  473. 
rights  of,  against  party  causing  husband's  death,  473. 
Tigbts  of,  bow  affecte<l  by  her  guilt.  453,  459;  sejini^ 
ation,  452,  4S9;  b?  deed  of  separation,  lilO,  4fi'2, 439; 
by  antenuptial  settlement,  453,  461),  4til.  462;   by 
jointure,  43  a,  4G1,  463;  by  accepUinoe  of  will,  401, 
463;  by  divorce,  446,  «7,  450,  453. 
liabilities  of,  456,  469. 
Widower  defined,  107,  450,  433,  453. 

rigiils  and  duties  of,  c^nerally,  452,  458, 

right  of,  to  wite'a  body.  463.  464, 

duly  of,  la  bury  wife,  463,  455. 

right  of.  to  sdiuiniHter  on  nife's  estatie,  456,  iSS, 

rights  of,  aa  wife's  lieir  or  next  of  kin,  467. 

rights  of,  in  wife's  real  estate,  403. 

curtesy  of,  463. 

right  of.  In  wife's  personalty,  464, 

rights  of,  in  wife's  cAoges  in  a<:tioa,  466. 

rigiits  of.  in  wife's  sole  and  separate  estate.  466. 

riglits  of.  iu  joint  and  common  property,  407. 

right  of,  to  testify,  i70. 
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Widower— Co7i«t'n«ed. 

riglit  of,  to  cbildren,  §§  400,  471. 

rights  01,  against  party  causing  wife's  death,  472. 

rights  of,  liow  affected  by  divorce,  443,  444,  445,  450, 
452. 

liabilities  of,  468. 
Wife.    See  Husband,  Husband  and  Wife. 

defined  7,  ^8. 4;30, 440. 

correlative  of  husband  201,  n.  10^  217,  217  a,  430,  434. 

no  man  can  have  more  than  one,  1,  70,  159. 

rights  of,  during  husband's  absence,  174. 

rights  of,  if  husband  abandons  her,  177. 

right  to  support,  176. 

right  to  pledge  husband's  credit,  180. 

right  to  sue  husband  for  maintenance,  1791 

right  to  alimony,  358-399. 

right  to  act  as/eme-«o/e,  174, 177, 181, 190, 449, 474, 475. 

rights  of,  as  widow,  450,  452-473. 

domicile  of,  221,  253. 
Wife's  Bister.    See  Deceased  Wife's  Sisteb. 
Wife's  suit  money.    See  Alimony. 

discussed,  353.  375,  387-390,  395-397. 
Will,  effect  of  widow's  taking  under,  457, 462,  466,  467. 
Willful  absence  defined,  250,  254. 
Willful  neglect  a  cause  for  divorce,  279-281. 
Without  prejudice,  dismissal  of  bill,  425. 

effect  of  dismissal  of  bill,  425. 
Witness.    See  Proof. 

no,  necessary  to  validity  of  marriage,  84. 

husband  or  wife  as  in  nullity  suits,  66,  133,  349;  in 
divorce  suits,  319;  of  marriage,  i:^,  349,  354;  of 
intercourse,  348;  of  non-access,  348;  of  adultery, 
247,  349;  of  desertion,  259,  349;  of  cruelty,  272,  349; 
for  or  against  wife  or  husband,  133,  349;  as  to  con- 
fidential communications,  349,  439,  490. 

child  as,  247,  350. 

relative  as,  351. 

servant  as,  351. 

friend  as,  351. 

mother  as,  351. 

detective  as,  247,  352. 

prostitute  as,  352. 

paramour  as,  247,  352. 

expert  as,  356. 

of  marriage,  131, 133. 

of  adultery,  247. 

in  divorce  suits,  349-353;  whether,  needs  corrob 
tion,  353. 
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- . n  may  celebrate  marriage,  S  98. 

^Totda  as  iToelty,  367. 

Words  of  nullify,  effect  of,  63,  77,  91. 97,  4S3. 
Writing,  contract  to  marry  need  not  be  in,  21. 
marriags  eettlement  munt  be  in,  Si. 
"It  need  not  be  in,  M. 
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